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Preface

Hawassa University Journal of Law (HUJL) aims to expand legal scholarship in Ethiopia,
publishing double-blind peer-reviewed articles, along with notes, reflections, case comments
and book reviews on legal issues relevant to Ethiopia in national and international contexts.
HUJL is a diamond open-access that offers a forum for researchers, lawmakers, judges,
practitioners, and policymakers to contribute free of charge. In the past eight volumes, the
journal has published the contributions of these stakeholders that are freely accessible. This
volume features eight articles, a reflection, and a book review submitted from July to
September 2024.

The peer-reviewed articles offer insights into socio-legal issues, including institutional
challenges, gender and law, inconsistent legal interpretations, transitional justice, VAT
reforms, and torture in Ethiopia. It opens with ‘The Interaction of State and Traditional
Justice Institutions in Ethiopia’, which discusses the Gereb institutions in Northern Ethiopia,
demonstrating interactions between state and customary authorities against a backdrop of
legal pluralism. The second article evaluates ‘The Role of Judicial Independence in the
Protection of Human Rights in Ethiopia’, highlighting challenges due to weak independence
within the judiciary. The third article, ‘Real Rape Myth and Legal Process', explores how
gender stereotypes affect rape prosecutions in South Ethiopia, compromising fairness in
legal proceedings. The fourth article analyses the lack of anti-stalking law in Ethiopia,
advocating for legal reform. The fifth examines the Federal Supreme Court's inconsistencies
in handling deception-based crimes. The sixth critically appraises transitional justice efforts,
identifying challenges in truth-seeking and restorative mechanisms. The seventh article
discusses recent VAT reforms and practical ambiguities affecting financial services and
foreclosure. An Amharic article questions the absolute prohibition of torture and argues for
its realisation despite state practices.

In addition to these articles, an Ambharic reflection on the Kembata customary justice system
highlights its potential to establish truth and accountability and complement state-led justice.
Lastly, a book review critically engages with Antony Anghie's work titled ‘Imperialism,
Sovereignty and the Making of International Law’ and highlights its implications for
international law. Collectively, this volume presents interrelated analyses of Ethiopia's legal
landscape concerning traditional justice, human rights, gender justice, taxation, and
transitional justice in the national and international contexts.

At this end, | would like to extend my appreciation and gratitude to all the contributors,
internal and external reviewers and language editors in addition to members of the Editorial
Board. Your collective efforts have been instrumental in bringing this volume to reality and
ensuring the quality, ethical integrity and success of the scholarly contributions made in this
publication.

Yidneckachew Ayele Zikargie (PhD)

Editor-in-Chief
June 2025
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The Interaction of State and Traditional Justice Institutions in Ethiopia: The Case of

Gereb Institutions in North-East Ethiopia

Awet Halefom Kahsay *

Abstract

The existing literature on the relationship between state and traditional justice institutions
presents a range of analytical perspectives but faces several limitations. First, much of the legal
pluralism literature, focusing on customary laws and formal (state) laws, narrowly associates
traditional institutions with the state justice sector, neglecting broader institutional interactions.
Second, it often provides models of relationships without adequately considering the diverse
regional contexts and traditional institutions found in federal systems like Ethiopia. Third, the
existing case studies frequently fail to compare or establish connections between and among
similar cases. This article, using the Gereb traditional institutions as the primary case study
alongside comparable research conducted in Ethiopia, examines the relationship between the state
institutions and the Gereb traditional institutions from legal and institutional perspectives. The
findings reveal that formal legal and policy frameworks governing the Gereb institutions are
absent. However, the regional states adopt a dual approach toward the Gerebs. In inter-communal
conflicts, the Gerebs have de facto legal recognition; whereas, in intra-communal conflicts, the
Gerebs lack such recognition but are allowed to settle conflicts through irq or ‘reconciliation’.
Based on findings from the Gereb case study and other relevant studies, the article suggests that
instead of imposing a uniform national framework or typologies, in this regard, such legal and
policy frameworks should be left to the regional states.

Keywords: Gerebs, Interaction, Traditional Institutions, State institutions, Legitimacy,

Cooperation
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1. Introduction
Legal pluralism refers to the coexistence of multiple legal systems within a given society or state.
Although the literature on legal pluralism acknowledges this coexistence, it often neglects the roles
of the institutions themselves and remains focused primarily on legal jurisprudence. According to
Berman, ‘legal pluralism applied to the insights of sociolegal scholarship’ needs to ‘turn its gaze
away from abstract questions of legitimacy and toward empirical questions of efficacy and more
complex accounts of institutionalised collective action.’? Thus, a comprehensive analysis of the
relationship between traditional institutions and state institutions requires national and local level
analysis. These analytical lenses are essential for examining the extent to which legal, policy, and
institutional frameworks adequately address the dynamics of this relationship. Existing literature
in Ethiopia highlights an unclear and inconsistent relationship between state and traditional
institutions, with notable variation across regions®. First, a complex and often contentious
relationship between the state and traditional institutions necessitates a thorough examination to
understand the dynamics at play. Second, traditional institutions, which are deeply embedded in
the broader socio-legal landscape, interact with state institutions in various ways, either in
cooperation or competition, requiring careful consideration of which path should be pursued.
Third, traditional institutions do not exist in isolation but are part of a broader societal framework
that includes state institutions and state laws, making it necessary to analyse their interactions with
these entities. Lastly, examining the relationship between state and traditional institutions can offer
valuable insights into how these systems can complement each other and identify areas of synergy,
enabling policymakers and practitioners to develop strategies that enhance cooperation and

improve the overall effectiveness of conflict resolution mechanisms and beyond.

This article critically examines the current relationship between Gereb traditional institutions in
north-east Ethiopia and various state entities, focusing on both intra-communal and inter-

communal conflicts at the local level. While existing literature has primarily focused on the

1See for instance Susanne Epple and Getachew Assefa (eds.) Legal Pluralism in Ethiopia: Actors, Challenges and
Solutions (Transcript, 2020). See also Alula Pankhurst and Getachew Assefa (Eds), Grass-Root Justice in Ethiopia:
The Contribution of Customary Dispute Resolution (Centre Francais d’etudes Ethiopianes. Addis Ababa,2008).

2 Paul Berman, ‘Understanding Global Legal Pluralism from Local to Global, from Descriptive to Normative’ in Paul
Berman (ed), The Oxford Handbook of Global Legal Pluralism (Oxford University Press, New York, 2020), p.2.

3 See, for example, Susanne and Getachew, supra note 1. This edited volume presents various cases from across
Ethiopia’s regional states, illustrating both cooperation and competition between state and traditional institutions.
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relationship between the state and traditional institutions from the perspective of conflict resolution
and justice sector institutions, highlighting only one role of these traditional institutions, this article
broadens the scope to examine the full range of activities undertaken by traditional institutions and
their interactions with state institutions. This analysis includes the legal frameworks that shape
these interactions at the local, regional, and national levels. It is guided by the existing legal,
institutional, and policy frameworks that define the interaction between these two institutions. By
adopting this expansive approach, the article offers a more nuanced understanding of the
relationship between Gereb institutions and state entities, surpassing earlier analyses that were
typically confined to the justice sector. It not only examines specific case studies but also proposes
solutions to regulate the relationship between the two, taking into account the current state

structure.

The study adopts a socio-legal research methodology, combining empirical fieldwork with legal
doctrinal analysis to examine the role of Gereb institutions within Ethiopia’s legal pluralism
framework. The Gereb institutions, whose name translates to streams, rivers, or forests, serve as
traditional justice mechanisms along the Tigray-Afar boundary, stretching from southern to
northern Tigray.* These institutions function as both judicial and non-judicial bodies, with 4bo-
Gerebs (Gereb representatives) overseeing conflict resolution. Their jurisdiction extends to both
inter-communal conflicts (Enderta and Ab’ala districts) and intra-communal conflicts (Raya-

Alamata district).’

For empirical data collection, fieldwork was conducted from January to April 2020, utilising semi-
structured interviews with forty key informants, including community leaders, government

officials, and Abo-Gerebs.® Additionally, six focus group discussions were held with

4 Haregot Zeray, ‘Women’s Community Leadership at Grass Root Level: The Case of Gereb Customary Court in Raya
Alamata District, Southern Zone of Tigray Region, (MA thesis, Centre for Human Rights, AAU, 2018), p.56. Also
interview with Ato Dereje, Chairman of the Gereb institutions, Mekelle, on 12 March 2020.

5 In this research intra-communal conflicts refers to conflicts that occurred within an ethnic group whereas inter-ethnic
conflicts refer to conflict of occurred between two ethnic groups (Afar and Tigray in this case). Enderta Wereda is
found in Southeast zone of Tigray whereas Ab’ala Wereda is found in Afar region zone 2. Both Weredas’ share the
same boundary. Raya Alamata Wereda was found under the Southern Tigray zone before the Tigray war.

& While the data was primary collected in before the eruption of the north Ethiopia war, it was updated in January in
2024 through participant follow-up interviews with original participants, supplemented by new data from relevant
stakeholders. As the region was in war for two years, there is no substantial difference on institutional, legal as well
as policy frameworks regarding Gereb traditional institutions. In fact, the researcher has contact after the war with the
key informants so that they confirmed that the Gerebs are still actively functioning according to their tradition.
Interviews with Afar regional state officials and experts was conducted in August 2023.

3
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representatives from both communities to explore their perceptions of Gereb's jurisdiction,
enforcement, and legitimacy. A fifteen-year compilation of the minutes of discussion (hereafter
MoD) of the Abo-Gerebs was analysed to track patterns of conflict resolution, institutional
changes, and interactions with the state legal system.” For the legal analysis, the study examines
pertinent federal and regional laws, constitutional provisions, and policy frameworks governing
customary justice institutions in Ethiopia. Particularly, it has considered the new transitional justice

policy to position the Gereb system within Ethiopia’s evolving transitional justice landscape.

This article begins by establishing the research context and outlining the methodological approach.
It then explores the conceptual foundations, including key studies on legal pluralism.
Subsequently, it examines the legal frameworks governing the Gerebs, highlighting associated
legal and policy challenges, and addresses relevant policy frameworks. The analysis then
investigates the institutional relationship between the Gerebs and state institutions. Finally, a
model is presented to illustrate the interaction between state institutions and Gereb traditional

institutions at both local and national levels.

2. Conceptual Underpinning
2.1. Traditional Institutions, Conflict Resolution and Reconciliation (irq)
There is a terminological debate in this field. There have been numerous suggestions about what

to call normative orders existing outside of the State, including ‘popular dispute resolution

9 0

8¢ , ‘traditional justice systems’®,

mechanisms’®‘traditional institution of conflict resolution’

‘customary dispute resolution mechanisms’!!, ‘restorative justice’!?, ‘alternative dispute

" The minutes of discussion (here after MoD) is a compilation of the basic discussion by the Abo Gerebs since 2005-
2020. The Gerebs compiled their discussion since 2005 because the Gereb has been reorganized themselves and got
a de facto recognition from the two regional states. The original handwritten Minutes of Discussion (2008-2020) are
stored at the Enderta Wereda Security and Administration Office, while a copy is held by the researcher.

8 Gebreyesus Bahta, ‘Popular dispute resolution mechanisms in Ethiopia: Trends, opportunities, challenges and
prospects, African Journal on Conflict Resolution’ Vol. 14, No. 1, 2014,

® Meron Zeleke, ‘Ye Shakoch Chilot (the Court of the Sheikhs): A Traditional Institution of Conflict Resolution in
Oromiya Zone of Amhara Regional State, Ethiopia, African Journal on Conflict Resolution’, Vol. 10, No. 1, 2010,
pp. 63-82.

10 Emmanuel Olawale, Ying Hooi & Balakrishnan, K., ‘The Dynamics of African Traditional Justice Systems:
Perspectives and Prospective, African Security Review’ Vol.33, Issue 3, 2024.

11 Alula and Getachew, supra note 1. See also Gebrie Yntiso, Assefa Fiseha and Fekade Azeze, Customary Dispute
Resolution Mechanisms, (The Ethiopian Arbitration and Conciliation Center, Addis Ababa, 2011).

12 Julie Macfarlane, ‘Working Towards Restorative Justice in Ethiopia: Integrating Traditional Conflict Resolution
Systems with The Formal Legal System, Cardozo Journal of Conflict Resolution’, Vol., 8, 2007.
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resolution’'®, and ‘traditional methods of conflict resolution.’**. The term ‘traditional’ is employed
in this research for two primary reasons. First, while "customary" refers to norms and practices
rooted in custom, often tied to conflict resolution,™ it implies that these institutions are strictly
grounded in customary rules. By contrast, "traditional" underscores the enduring nature or
‘traditionality’ of these institutions, without delving into the origins of their authority or decision-
making processes. This mirrors the usage of terms like ‘common law tradition’ or ‘civil law
tradition, which point to well-established legal systems that have stood the test of time, as
recognised in legal jurisprudence.® Second, this research seeks to take a broader view of these
institutions, factoring in not only conflict resolution but also conflict prevention, where their
underlying principles may not always hinge on custom alone. As a result, for the scope of this

study, "traditional institution" is the term of choice.

Since 2011, the Ethiopian Arbitration and Reconciliation Centre has sponsored three book series
on traditional institutions. In the whole series, these books are titled ‘Customary Conflict
Resolution Mechanisms in Ethiopia’ and translated as 7A@ 787 a0 5.5 (1C G4 (1ATF8F. As
the contributors have tried to reflect and translate what the traditional leaders have said or ritually
performed, in nowhere the book has described that the traditional leaders/elders used the word
resolution in the process. Besides, dominant number of Amharic or Tigrinya literatures on conflict
resolutions use the term ‘722 I°AAL’ (gonts’i milay) and ‘7ep4- awgid-)- (gic’it maftat)
respectively.'” However, interviews and subsequent discussions with A4bo Gerebs and community

members revealed a notable absence of these terms. Instead, the Abo Gerebs frequently employed

13 Shipi Gowok, ‘Alternative Dispute Resolution in Ethiopia- A Legal Framework, African Research Review’, Vol.2,
No.2, April 2008.

14 Mutisi, Martha and Greenidge, Kwesi (ed), Integrating Traditional and Modern Conflict Resolution: Experiences
from selected cases in Eastern and the Horn of Africa, Africa Dialogue Monograph Series No. 2/2012, (African Centre
for the Constructive Resolution of Disputes (ACCORD), South Africa, Durban, 2012).

15 Alula and Getachew, supra note 9, p, viii. They stated that “One of the clearest distinctions of the institutions under
consideration [customary dispute resolution institutions] is that they operate on the basis of local customary or cultural
norms and rules, as opposed to those set out from above from the state or internationally.” Sussan Epple also discussed
the difference between different terminologies in the literature including ‘people’s law’, ‘traditional law’, ‘folk law’
and ‘indigenous law’. See Sussan Epple, ‘Introduction’ in in Susanne Epple and Getachew Assefa (eds.), Legal
Pluralism in Ethiopia Actors, Challenges and Solutions, (Transcript, 2020), p.18.

16 Glenn provides a foundational framework for understanding the concept of "tradition" within the context of legal
traditions. His book emphasizes the importance of legal traditions as dynamic, evolving systems of thought and
practice that are deeply rooted in cultural, historical, and societal contexts. See Patrick Glenn, Legal Traditions of the
World: Sustainable Diversity in Law (Oxford University Press,2004).

17 Fekade Azeze, Assefa Fiseha, & Gebrie Yinteso (Eds.) Annotated bibliography of studies on customary dispute
resolution mechanisms in Ethiopia (The Ethiopian Arbitration and Conciliation Center, 2011).

5
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the term o< (irgi), which is commonly translated as ‘reconciliation’ in Amharic and Tigrinya
literature.® The etymology of irgi as described by the 4bo Gerebs involves a process where the
perpetrator is made naked (metaphorically exposed) before the community, prompting the wrong
doer to disclose the action fully and expressing remorse for the wrong deed.'® This concept of
reconciliation through disclosure differs significantly from the notions of gonts i milay and gic it

maftat which were not observed in the entire process.

2.2. The Relationship Between Traditional and State Institutions: Critique of the

Existing Legal Pluralism Literature

The coexistence and the potential tension between state institutions and customary conflict
resolution mechanisms are an ancient phenomenon. Some studies held that in some circumstances
they can effectively complement, while others claim that there is an inherent contradiction that
can’t be resolved.?® At the continental level, the African Centre for the Constructive Resolution of
Disputes (ACCORD) monograph demonstrated that the relationship between traditional
institutions and the state is a delicate one, and in some cases, politicised. This collation of case
studies thus opens debate on the possibility of integrating both traditional and modern approaches
to conflict resolution. However, the monograph ended by proposing the need for a clear-cut
formula regarding the interactions between the state and traditional institutions.?! With the same
trend, specific case studies have been conducted in Rwanda??, Ghana,?® and South Africa®* to

explore the experiences and to forward possible solutions to specific countries.

The literature in Ethiopia provides different case studies with variant relationships between the
State and Traditional institutions. Such studies consistently narrate the cooperation and

competition between them, focusing predominantly on the justice aspect of traditional institutions.

18 FGD with Abo Gerebs, on 10 April 2020, Quiha, Mekelle.

19 1bid.

20 Luc Huyse and Mark Salter (eds), Traditional Justice and Reconciliation after Violent Conflict Learning from
African Experience, (International Institute for Democracy and Electoral Assistance, 2008).

2L Mutisi and Greenidge, supra note 14, p.149.

22 Sullo Pietro, Beyond Genocide: Transitional Justice and Gacaca Courts in Rwanda the Search for Truth, Justice
and Reconciliation (Asser Press, The Hague, 2018).

Bwilliam Myers, Kevin Fridy, ‘Formal Versus Traditional Institutions: FEvidence from Ghana,
Democratization’, Vol.24, issue 2, 2016, pp 367-382.

24 Richard Wilson, The Politics of Truth and Reconciliation in South Africa: Legitimizing the Post-Apartheid State
(Cambridge University Press, New York, 2001).
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While legislative confusion looms, the day-to-day activities of traditional institutions reveal varied

approaches among and within regions.

Turning to specific regional examples, among the Gamo, Temechegn highlighted that cooperation
exists between state and traditional institutions in the handover of the slayer, identification of the
criminal, and prevention of revenge and further escalation of conflict. This cooperation
underscores the necessity for peace, which, according to Temesgen, can only be achieved through
traditional institutions. He stated, “state agents have duly recognised the local preference for
customary law and have also noted that it is difficult to restore peace and ensure stability in the
area if customary institutions are excluded. ...the state institutions collaborate with customary

institutions in the resolution of conflict in general and homicide in particular.”?

Furthermore, the tension between the two is more pronounced in areas where local elders have
more influence than the state. Epple reported that among the Beshada and Hamer, “anyone who
addresses the police or court directly risks being locally sanctioned and fined by the elders.”?® The
police cannot easily apprehend a criminal if the local community does not cooperate. Therefore,
the police usually choose to follow up on a case only occasionally. Preference is given to the local
leaders, and there “seems to be a kind of silent agreement between the government and the locals”
as it is impossible to apprehend and prosecute anyone in the bush against the will of the community.

In the worst scenarios, this escalates to “verbal threats and intimidations” against state officials.?’

Among the Borona Oromo, while both state law and customary law coexist, “disagreement arises
when the victim, the offender, and the concerned community want their dispute to be settled
through customary law, but the police insist that it be resolved in the regular courts.”? Similarly,
among the Tulama Oromo, Melaku noted that “there is informal cooperation between the two,

extending to the transfer of cases to the traditional Jaarsumma.” * In terms of competition, the

% Temechegn Gutu, ‘The handling of homicide in the context of legal pluralism Cooperation between government
and customary institutions in the Gamo highlands’, in Susanne Epple and Getachew Assefa (eds.), Legal Pluralism in
Ethiopia Actors, Challenges and Solutions (Transcript, 2020), P.106.

% Susanne Epple, ‘Local Strategies to Maintain Cultural Integrity: The Vernacularisation of State Law among the
Bashada and Hamar of Southern Ethiopia’ in Susanne and Getachew, supra note 13, p.200.

27 |bid.

28 Aberra Degefa, ‘When Parallel Justice Systems Lack Mutual Recognition Negative Impacts on The Resolution of
Criminal Cases among the Borana Oromo’, in Susanne and Getachew, supra note 1, p.323.

2 Melaku Abera, ‘The Interplay of Customary and Formal Legal Systems Among the Tulama Oromo Cooperation
and Competition’ in Susanne and Getachew, supra note 13, P.106
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author mentioned issues such as mutual undermining, confusion, disputes over jurisdiction, double
jeopardy, and a lack of mutual trust. To be more specific, “the decision of the elders had little or
no value in the court’s decision,” whereas conversely, “elders use different techniques to intimidate
disputants into withdrawing their complaints before or even after investigations or prosecutions
have started.”*® The mistrust between the state and traditional institutions is expressed in various
ways. “Actors in the formal legal system do not trust local elders due to the latter’s involvement
in disputes that fall outside their jurisdiction. Similarly, the elders expressed disappointment that
actors in the formal legal system violated the promises they made regarding disputes that had

already been settled customarily.”3!

What makes the Oromia region different in this regard is that the regional state introduced a
breakthrough proclamation empowering traditional institutions (customary courts) to have
jurisdiction over civil, family, and criminal matters.3> While no limitations are provided on civil
and family matters, the jurisdiction of customary courts is restricted to petty offences and crimes

punishable upon complaint.®?

However, the proclamation empowers these courts to reconcile and
determine ‘Gumaa’ regarding criminal matters instituted by the public prosecutor.3* Despite such
restrictions, research indicates that traditional institutions handle cases without differentiating

between civil and criminal issues.®®

In addition to these examples, there are situations where state institutions may assist in enforcing
decisions made by traditional institutions. For instance, in the Somali context, it is noted that the
‘odayaal’[the elders] may fail to enforce the decision it has reached. In such a case, they ask the
police and other executive officials to lend a hand in enforcing the decision, claiming that peace
and security might be out of control unless the decision is enforced.”*® Such requests are typically
met with positive responses, and executive officials assist in enforcing the odayaal’s decisions.

Although not formalised, the regional state acknowledges this practice and has permitted some

%01d, p.136

31 Ibid.

32 Oromia Region Customary Courts Proclamation No. 240/2021, Magalata Oromiyaa, No1/2021.

31d, Art.8 (1)(b).

34 1d. Art 8(4)(b).

3 Teferi Bekele Ayana, ‘Administration of Justice in Customary Courts in Oromia, Haramaya Law Review’, Vol. 12,
2023, p.15.

3% Mohammed Mealin Seid and Zewdie Jotte, ‘Customary Dispute Resolution in the Somali State of Ethiopia: An
Overview’ in Alula and Getachew, supra note 1, p.193.
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criminal cases to be resolved by the odayaal, particularly in instances of inter-clan conflict, citing

peace and security as reasons for cooperation.®’

Contrastingly, the situation in Afar is somewhat different. In Afar, “the Regional Government
allocates budgets to facilitate the work of the elders.”®® Notably, there are instances where elders
have written to the state council requesting the withdrawal of ongoing cases for peace purposes.
Getachew and Shimelis documented a case where, after the police transferred a case to the public
prosecutor’s office, elders resolved this case amicably by using customary institutions and wrote

a letter to the State Council.

In the letter, the elders requested the release of the suspect. The State’s Council accepted
the peaceful resolution of the case by elders and wrote a letter to the State’s Justice
Bureau not to institute the charge against the suspect. The Justice Bureau of the State
decided not to institute a charge on the suspect, accepting the request of the State’s
Council. The Justice Bureau cited Article 42 (1) of the Criminal Procedure Code as the
basis of its decision. The Justice Bureau justified its action by stating that the amicable
resolution of such a case by the elders was preferable to avoid conflict between the clans

of the deceased and the clans of the suspect.®

Furthermore, the state not only withdraws from ongoing cases or at the initial stage of criminal
proceedings, but also releases perpetrators after criminal adjudication. Kebede mentioned a case
where the Afar Supreme Court ordered the release of an offender upon the request of the elders
from the region, “by citing the letter written to the court that indicated the disposition of the case

by reconciliation made by elders in accordance with the tradition of the Afar people.”*°

In the Bashada and Hamar people, Southern Ethiopia, it is reported that there is a conflict, not
cooperation, between these institutions expressed in terms of hiding crimes, pretending

cooperation, trying to influence court decisions and to the extent openly resisting the state

37 This is informal and political decisions as there is no legislation authorized such exceptions. Interview with Afar
Regional State Supreme Court Judge, on 24 August 2023.

%8 Alula Pankhurst and Getachew Assefa ‘Understanding Customary Dispute Settlement in Ethiopia’ in Alula and
Getachew, supra note 1, p.75.

39 Getachew Talachew and Shimelis Habtewold, ‘Customary Dispute Resolution in Afar Society’ in in Alula and
Getachew, supra note 1, p.104

40 ibid.
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institutions.*! In the Borana, Oromia regional state, it was reported that there are inclinations to be
given some degree of formal recognition to traditional institutions and be supported by the Oromia

National Regional State structure. Regarding this, Aberra states:

the leadership of both systems could specify how cases can be referred from one system
to the other and determine the nature of the relationship with the police and courts. They
could also determine and agree upon the circumstances under which cases in the courts

of law might be diverted to the customary justice system.*?

In the northern part of the country, it is revealed that there is complementarity: the police support
for the appearance of the Arrestee before the elders, the final reconciliation agreements will be
considered as a mitigating circumstance in the final Judgment of the court. On the border between
Afar and Tigray* the then Ministry of Justice had terminated a criminal case constructed against
the suspects for the sake of the community’s peaceful co-existence. The facts of the case were that
considerable numbers of cattle were taken by each side during the fight because the cattle were
found grazing on the land over which the communities used to dispute. Several individuals died
on each side, and the regional police caught ten individuals accordingly. Upon the initiation of the
elders of the area, it was recommended that the Abo-Gerebs of both communities should handle
the conflict. Upon the request of the Abo Gerebs, the police released the suspects, and the process
of resolution had ended up per the procedures of the traditional institution with the document of
the reconciliation written and signed in the presence of representatives of the administration of the
regions (Tigray and Afar), the police representatives of the two regions and the elders of the

communities.**

The worst type of relationship is reported in Burji.*> Accordingly, in the locality, the formal judicial
system is considered as “yetelat bet” or an alien institution, which shows the trust and level of

acceptance that these traditional institutions have in the locality. The same is true in the Borona

41 Susanne Epple, supra note 1, p.31.

42 Abera Degefa, ‘When Parallel Justice Systems Lack Mutual Recognition Negative Impacts on the Resolution of
Criminal Cases Among the Borana Oromo’ in Susanne and Getachew, supra note 13, p.333.

43 Shimelis Gizaw and Taddese Gessese, ‘Customary Dispute Resolution in Tigray Region: Case Studies from Three
Districts’ in Alula and Getachew, supra note 1, p.193.

4 1bid

45 Girma and Fekade, ‘Chemuma: Conflict Resolution System in Burji’ in Gebrie et al, supra note 11.
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Oromo and the Mehan Somali conflict resolution, which goes up to “accusing [the accused] his
ethnic member for taking him to gaddisa nyaapha (alien court) instead of gaddisaa gossa
(ethnic/clan court), which simply suggests the formal court is less preferable to the customary
court” from the Borona case. While these studies highlight variations across the country and the
cooperative, competitive, and occasionally conflicting nature of these relationships, they
predominantly frame the interaction through the lens of conflict resolution and justice. This narrow
focus overlooks the broader societal roles and institutional frameworks that underpin these

traditional institutions.

With all these variations, the literature on traditional institutions is also replete with various
typologies and models aimed at solving the delicate relationship between state and traditional
institutions. Connolly, in her 2005 research, examines many cases from various countries, focusing
on the state regulation of non-state systems.*® Connolly distinguishes and evaluates four different
types of recognition regimes that incorporate the non-state justice institutions into the state legal
system in different ways. These are abolitionist approach, complete incorporation, limited

incorporation, and no incorporation models.

Instead of distinguishing fixed types of incorporation, other writers opted to examine ways of
incorporation through the ‘flexibility’ criterion. Kotter et a/ identified a three-step scale that resides
between Connolly’s hypothetical borderline cases of complete autonomy and complete
integration, with criteria of increasing or decreasing autonomy of the non-state justice system in
its relation to the state legal system and the state judiciary.*’ The foremost and most renowned
typology is Miranda Forsyth’s seven models of the relationship between state institutions and
traditional institutions.*® The problem with these typologies is that they define the complex

relationship of the state and traditional institutions into listed categories. If we take the Ethiopian

46 Connolly Brynna, ‘Non-State Justice Systems and the State: Proposals for a Recognition Typology, Connecticut
Law Review’ Vo0l.38, 2005, p. 239.

47 Matthias Kotter, Tilmann Roder, Gunnar Schuppert and Ridiger Wolfrum (eds), Non-State Justice Institutions and
the Law: Decision-Making at the Interface of Tradition, Religion and the State (Palgrave Macmillan, 2015).
Accordingly, high autonomy refers to where “the non-state institution has exclusive jurisdiction of certain subject
matters and its decisions cannot be overruled by a state court of last resort”, medium autonomy where “the final
revision of certain subject matters is exercised by a superior state court” and Low autonomy where the non-state
institution is granted jurisdiction on certain subject matters, but the final revision is exercised by a superior state court
law(p.174).

48 Miranda Forsyth, A Bird that Flies with Two Wings Kastom and State Justice Systems in Vanuatu (ANU Press,
2009).
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reality, case studies reported show that in some localities these institutions are granted de facto
exclusive jurisdiction, while in other case studies it is reported that there is no exclusive
jurisdiction, but the person will be subjected to the state as well as the non-justice systems. This
model doesn’t consider the diversities within a federal structure of countries as it assumes a
uniform application of these models within a single nation, overlooking the complexities inherent

in federal states.

In such contexts, diverse ethnic groups may operate under vastly different local realities shaped
by their distinct customary institutions. Put differently, the framework fails to consider the nuances
of a multi-ethnic federal system, where a one-size-fits-all approach cannot capture the varying
dynamics of local traditions and legal structures. As it is indicated above, the Ethiopian literature
on traditional institutions offers a wealth of specific examples across various ethnic groups,
highlighting the limitations of a model that attaches a single framework to a single state. These
models, therefore, neglect the coexistence of multiple legal and customary structures that may be
present within a country. Additionally, it focuses on a nation’s legal framework at a macro level,
often ignoring the intricate details of institutional and policy arrangements. For instance, in
Ethiopia, the civil code pursues an abolitionist approach by disregarding customary rules and
institutions unless they are incorporated into the code. In contrast, the criminal justice policy
acknowledges and recognises the role of traditional justice systems. The draft criminal procedure
code even grants exclusive jurisdiction to customary institutions on certain issues, making their
decisions final and unappealable. The Ethiopian Constitution allows for the establishment of courts
on personal and family matters. All these issues call for a broader analysis of the relationship

between the state and traditional institutions.

In general, these studies suffer from five major limitations. First, by focusing exclusively on the
Jjustice sector, these studies presume that traditional institutions are primarily connected to the
state’s justice system, a presumption that arises from the dominant narrative of their conflict
resolution role. Second, these analyses often rely solely on normative approaches, without
employing a more holistic framework that considers legal, institutional, and policy dimensions at
both the national and local levels. Third, the models and typologies offered thus far focus on

national-level solutions, overlooking the nuanced dynamics of cooperation and competition that
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occur at the local (sub-national) level. Moreover, these approaches have not adequately accounted
for the complexities introduced by federal systems, where regional states possess distinct
legislative, executive, and judicial structures. Fourth, as will be argued below, this issue originates
from a misinterpretation of the FDRE Constitution’s legal recognition provisions, which have been
understood to grant recognition to cultural (traditional) systems solely on family and personal
matters, while excluding criminal matters. Fifth, the literature appears to overlook that, while legal
frameworks enforcing the decisions of traditional institutions may be absent, institutional
recognition and integration of state and traditional institutions can occur without formal legal

provisions.

3. Legal Frameworks and Contestations for the Gerebs

3.1. Legitimacy of Traditional Institutions
Contrary to the widespread misconceptions,*® the law does not outright bar the resolution of
criminal cases or civil cases through customary institutions. The involvement of traditional
mechanisms in settling disputes is not inherently problematic. The core legal principle here is that
while traditional institutions may adjudicate cases, their rulings do not carry binding legal authority
within the state system. In other words, state institutions are not obligated to enforce decisions
rendered by these traditional bodies, and the police are not mandated to execute their outcomes.
This is simply about the legal legitimacy of traditional institutions. This distinction is significant,
as it shifts the focus from jurisdictional exclusion to an issue of state enforcement mechanisms. In
practice, most traditional institutions operate independently of state enforcement, relying on

customary enforcement mechanisms that do not require state intervention,*

However, the practice as well as the evidence from the case study of this research shows that the
Gereb traditional institutions have more popular legitimacy than the state institutions. As
evidenced in the Ab ala and Enderta case, courts have no role in adjudicating criminal cases, but
traditional institutions do. To the question why the community chose Gerebs over the state

institutions, a respondent mentioned that:

49 Alula and Getachew, supra note 1, p.8. ‘CDR systems are not allowed any formal space of operation in the criminal
law areas in spite of the fact that they are heavily involved in criminal matters’; See also Susanne Epple, supra note
13, p.11.

%0 Case studies mentioned in Alula and Getachew, supra note 1, and Susanne and Getachew, supra note 1, reveal that
traditional institutions enforce their decisions through their own mechanisms. State involvement in enforcing these
decisions occurs only in rare cases, due to the absence of legal provisions supporting such cooperation.
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The community has inherited it from its parents since ancient times, Abo Gerebs are not
paid for their work, Abo Gerebs treat both communities equally, Abo Gerebs are not like
a court that needs plenty of time to solve a problem. The conflict between two regions is
Jjudged by the federal government but Abo Gerebs are solving the problems swiftly without
further appointment, without any obstacles and for free. Abo Gerebs helps the peoples to
reconcile their conflict; Tigray, Afar, Ab’ala and Enderta believe in Abo Gerebs above all

and above all, if anything happens, it comes directly to the Abo Gerebs.>

Despite the formal judicial structures in place, traditional institutions continue to play a significant
role in addressing intra-communal and inter-communal conflicts. This suggests a complex
interplay between state and traditional systems, where the latter continues to thrive due to its
resonance with local customs, norms, and practices. The persistence of traditional institutions like
the Gerebs highlights the limitations and challenges faced by state institutions in fully integrating
and serving diverse communities across the regions. The question is, then, what is the source of
legitimacy of the Gerebs or other similar institutions in Africa? One of the arguments cited for
supporting the legitimacy of traditional institutions is the one mentioned by Goran Hyden, which

is associated with the problem of the post-colonial state:

the African continent since colonial days is a shift from one crisis of legitimacy to another.
During colonialism, the crisis that eventually emerged in these societies was the
discrepancy between the values underlying the operations of the state and the norms
guiding African communities. The success of nationalism brought about a change so that
after independence the crisis that has come to dominate the political scene on the
continent is the inability of the state to operate as a distinct institution free from the

constraints of communitarian and religious ties.*

However, the limitation of this argument lies in its inapplicability to Ethiopia, ‘unlike in former
colonies, Ethiopia’s customary legal systems have continued to function unimpeded by outside

influence in many places’.%® In fact, Goran’s arguments work for the African states, as these states

5 Interview with Ato Atsbha Hailu, a disputant who submitted his case to the Abo Gerebs, Quiha, Mekelle, on 29
March 2020.

2Goran Hyden, African Politics in Comparative Perspective (Cambridge University Press, September 2012), p.64

53 Epple, supra note 26, p.24.

ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl
https://www.ajol.info/index.php/hujl


https://dx.doi.org/10.4314/hujl.v9i1.1
https://www.ajol.info/index.php/hujl

Hawassa University Journal of Law (HUJL) Volume 9, June 2025

lacked legitimacy among nationalist politicians for whom control of people was more important
than control of territory. To most Africans, local community institutions carried much greater
legitimacy than the civic institutions established by the colonial powers, and ‘once the colonial
powers left Africa some fifty years ago, Africans — leaders and followers alike — preferred a return

to what they were most familiar with from home.’

The other historical reason mentioned in the literature for the legitimacy for traditional institutions
in Africa is the argument forwarded by Peter Ekeh®® who argued that ‘in the absence of a nation-
state, where the boundaries between community and state would tend to coincide, African
countries were characterised by much more tension between community and state’ and as result
‘Africans have no loyalty to the civil institutions of the state — what he calls the “civic” public
realm — but instead nurture their membership in a local community based social organisation.”>®
However, this reasoning seems not to apply to this case study and Ethiopia in general. Traditional

institutions were there before the era of colonisation; these institutions continued after the

colonisation, and for that matter, Ethiopia has never been colonised.

If the prevailing arguments in the literature do not adequately explain the legitimacy of Gereb
institutions, particularly due to the unique context of Ethiopia and the Gerebs in the northern part
of the country, alternative justifications must be considered. The researcher aligns with Goran's
perspective that the source of legitimacy of these institutions emanates from ‘the abstract nature
of the system[state] underlying the ideal of a rational-legal type of bureaucracy is ignored in favour
of the locale-specific pressures and interests associated with individual communities’®® which
suggests that the legitimacy of these institutions arises from the locale-specific pressures and
interests of individual communities, rather than the abstract nature of a rational-legal type of

bureaucracy.

The discourse on justice, legal systems, laws, and the institutions that the modern state depends on
often fails to align with the needs and local demands of these communities. In contrast, the rules,
systems of operation, procedures, and decision-making processes of traditional institutions like the

Gerebs are closely aligned with the practical needs of the community. This practical alignment

S4peter Ekeh ‘Colonialism and the Two Publics in Africa: A Theoretical Statement, Comparative Studies in Society
and History’, Vol. 17, No. 1, 1975, p.6.

%5 Ibid.

%6 Goran, supra note 51, p.58.
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provides a strong basis for their legitimacy. Accordingly, legally speaking, the Gerebs lack legal
legitimacy as their operations are not backed by formal legal frameworks. Additionally, they do
not possess popular legitimacy in the conventional sense of state elections. However, they hold
significant local legitimacy because they effectively address the community's needs for peace and

justice, needs that are often unmet by state institutions.

The legitimacy of the Gerebs and other traditional institutions, therefore, can be understood
through their ability to provide tangible and culturally resonant solutions to conflicts and other
community issues. While they may not conform to the formal legal standards or democratic
processes, their effectiveness and acceptance within the community provide a robust form of
legitimacy. This local-level legitimacy is crucial in a context where state institutions may be seen
as disconnected or ineffective. By delivering justice and maintaining peace in a manner that
resonates with local customs and expectations, the Gerebs sustain their relevance and authority

within their communities.

3.2. Legal Frameworks and the Gerebs
There is a conspicuous gap in the legal, institutional, and policy frameworks concerning the formal
recognition of traditional institutions, particularly with regard to the lack of state enforcement in
decisions of criminal matters.”” The FDRE Constitution, as well as its subsequent legislative
enactments, reflects a similar pattern as they provide no substantive provisions for the formal
acknowledgement of state-backed enforcement for traditional institutions' decisions in the area of
criminal matters. While certain policy frameworks have tentatively addressed this lacuna,®® they
fall short of offering a comprehensive resolution. This oversight is further replicated in the regional
constitutions of Tigray and Afar, which largely echo the federal constitutional arrangements on the
status and authority of traditional institutions.*® Interviews with key officials, including the heads

of both Tigray and Afar security and administration bureaus,®® representatives from the Tigray

57 Awet Halefom, ‘Integrating Traditional and State Institutions for Conflict Prevention: Institutional, Legal and Policy
Frameworks in Ethiopia, Mizan Law Review’, Vol. 16, No. 2, 2022.

%8 Criminal Justice Policy of the Federal Democratic Republic of Ethiopia (Ministry of Justice, Addis Ababa, 2011).
59 Afar Regional State Revised Constitution, 2002, Art.65 and Tigray Regional State Constitution, 1994, Art.60 which
both articles a direct replica of Article 78(5) of the Federal Constitution.

8 Interview with Tigray Security and Administration head, on 19 April 2020.
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Justice Office,® and the president of the Tigray Supreme Court,®? confirm that no existing laws

authorise the Gerebs to handle cases along the Tigray-Afar boundary.

From the legal point of view, two distinct systems of relationship are evident in the case studies
examined. In inter-communal issues of the Afar and Tigray communities, the de facto recognition
of the Gerebs grants them the authority to resolve inter-ethnic conflicts. They have de facto
exclusive power over inter-ethnic conflicts. Conversely, in the case of intra-communal conflicts
within Raya Alamata Wereda, the rules of the Gerebs indicate a parallel operation with state
institutions. No reconciliation will proceed unless the perpetrator surrenders himself to the state
institutions or is in custody. The Gerebs' final decision is then submitted to the court to be
considered as ‘mitigating circumstances’ in the criminal proceedings, usually in cases of homicide.
While the Federal and regional constitutions do not prohibit traditional institutions from
functioning in non-criminal matters, such as environmental issues or the elimination of harmful
traditional practices, they do not explicitly authorise the Gerebs to handle these issues either.
Officials at the bordering Weredas provided similar responses, recognising the peacekeeping role

of the Gereb traditional institutions despite the lack of formal legal backing.

On the need for the state's legal recognition of Gerebs and their rules, the researcher encountered
diverse opinions. While most of the research participants support legal arrangements either for
exclusive jurisdiction or limited jurisdiction, at least the relationship between the state and
traditional institutions should be clarified. However, there remains considerable uncertainty
regarding how this can be effectively achieved. Within the state system, there is clear hesitancy
towards the notion of enacting legislation specifically for the Gerebs. For instance, the head of the
Tigray Security and Administration office questions the necessity of special recognition and
highlights potential drawbacks.®® He argues that formalising the role of the Gerebs could
inadvertently restrict their authority, confining them to a narrow framework and rendering them
overly reliant on legal powers. Instead of advocating for legislative measures, proponents suggest

that the current de facto recognition suffices to mitigate potential controversies.

81 Interview with Tigray Justice office head, on April 27, 2020.
82 Interview with Tigray supreme court president, on 17 April 2020.
8 Interview with Ato Tekie Mitiku, head of Tigray Security and Administration office, Mekelle, on 19April, 2022
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A judge from the Tigray Supreme Court argued that leaving jurisdiction to be determined by the
parties will put a great deal of pressure on victims and cultural pressure to favour the traditional
institution; the judge also asked why individual victims prefer the state institutions.®* A judge in
Raya Alamata Wereda highlighted the absence of specific laws delineating the authority of Gereb
institutions.®® Consequently, he explained that the Gereb institutions are utilised as mitigating
factors in criminal cases. Individuals involved in Gereb's proceedings are subsequently required
to undergo court proceedings. This underscores the necessity for greater recognition of the Gereb
system by the state, as it currently operates within a legal grey area. The judge claims that the
justice structure should consider the Gereb institutions not because they have to, but because it

allows the community to have access to justice and ensure that peace and harmony prevail.

State officials at the bordering Weredas or higher acknowledged the practical necessity of the
Gerebs, particularly in their role as peacemakers. Both regions, however, provide de facto
institutional recognition to the Gerebs based on practical necessity and a desire for peace. This
informal recognition is rooted in the state's failure to bring peace before 2005.% The Gerebs were
there, but not as formal as the years after 2005 in terms of their relationship with the state. The
approach after 2005 has undergone a pragmatic approach to governance, where traditional

mechanisms are utilised to fill gaps left by formal institutions.

3.3. The Issue of Double Jeopardy and the Gereb Institutions

A common issue in the literature of legal pluralism relates to whether final punishment by state
courts and punishment under traditional institutions' rules constitute double jeopardy.®’ According
to Article 23 of the FDRE Constitution, "no person shall be liable to be tried or punished again for
an offence for which he has already been finally convicted or acquitted in accordance with the
criminal law and procedure." Similarly, the criminal code stipulates, with some procedural

variations, that "nobody shall be tried or punished again for the same crime for which he has

8 Interview with Assefa Woldu, Tigray supreme court Judge, Mekelle, on 20 March 2020.

8 Interview with Ato Assefa Nigus, Judge at Raya Alamata Wereda court, Alamata, on 13 April 2020.

% The community between the two Weredas’ had been experiencing killings, lootings and other criminal activities
before 2005. However, following the de facto recognition of the Gerebs by the two states enables them address issues
between the two. Accordingly, since 2005, no inter-ethnic death has been recorded. FGD conducted with community
representatives on 22 April 2020, and interview with the two Wereda Justice, Administration and security offices
confirms the same.

57 Melaku, supra note 30, p.129. He contended that double jeopardy could arise in serious crimes like homicide, bodily
injury, rape, and abduction, he does not clarify how double punishment fits within the existing legal framework.
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already been convicted, punished, or subjected to other measures or acquitted by a final decision
in accordance with the law." The same constitutional provisions provided in the revised
constitutions of Tigray and Afar Regional States state that no one will be subjected to double
jeopardy for the same offence if found guilty. ®In the research area where the state courts have
exclusive jurisdiction, the Gerebs also imposed punishment based on the customary laws.%® This
is not a simple legal controversy but has practical implications since an offender might be punished
twice for the same conduct, first by traditional institutions and then by the courts.

For instance, the researcher contacted a former inmate from Maichew prison who shared his
experience of undergoing the irg process but subsequently being incarcerated.” The individual
contended that being compelled to pay compensation in addition to serving a prison sentence
constituted an unjust double punishment. He further noted that, according to Gereb’s customs, the
perpetrator's relatives are expected to contribute financially toward the imposed penalty, which he

perceived as a form of collective punishment affecting his family.’*

Regarding double jeopardy, two perspectives emerged during discussions with government
representatives.’> The majority of the respondents viewed it as double jeopardy for the state to
punish someone after they had undergone irq and fulfilled all the requirements under Gereb sirit.
In contrast, prison officials argued that the irqg process is part of a broader peace initiative aimed
at fostering sustainable relationships between the parties involved. They maintained that this

process operates independently and does not interfere with the state justice system.

Gereb institutions address cases through customary law, while state courts apply criminal law,
potentially treating different aspects of the same case. Moreover, traditional institutions lack
formal legal recognition, except in personal and family matters. As a result, state courts do not

recognise their decisions, further complicating the issue of double jeopardy. Thus, categorising

% Tigray Regional State Constitutions, 1995, Article 24 and Afar Regional State Revised Constitution, 2003, Art.23
8 The Gerebs customary rules have lists of rules with punishable and non-punishable acts. These acts are enumerated
in the criminal code with corresponding punishments. The rules of the Gereb Raya Alamata Wereda list punishable
acts, inter alia, rape, homicide, bodily injury, theft and other lists of harmful traditional practices. The punishments
range from 1000-250,000 birr.

0 Interview with Messay Alemu, former prisoner, on April 29, 2020.

"L Under the Gereb rules in Raya Alamata, a perpetrator’s kin must contribute financially. In intentional homicide
cases, immediate family members pay 500 Birr, half-siblings pay 400 Birr, full siblings pay 600 Birr, and independent
cousins pay 200 Birr.

2 Interview with Tigra Regional State Supreme Court judges, April 2020 and Interview with Tigray Prison
Administration leadership, April 2020.
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Gereb traditional institutions' processes as double punishment is challenging in the strict sense of
double jeopardy. The criteria for double jeopardy are not met, as the state neither mandates
participation in traditional institutions nor enforces their decisions. However, while legal double

jeopardy does not apply, a de facto form may still exist in practice.

4. Policy Frameworks and the Gerebs
In both regional states, Afar and Tigray, there is no specific policy that empowers the Gerebs to
function in conflict prevention and conflict resolution. The new Transitional Justice Policy seems
to open a new space for traditional institutions like the Gerebs by signifying a pivotal advancement
by explicitly delineating the role of customary justice systems within its framework. By aiming
"to clearly define the role of customary justice systems in and during the implementation of the
transitional justice process," the policy sets a precedent for integrating indigenous mechanisms
into national reconciliation and justice efforts.”® This inclusion not only validates the importance
of traditional institutions in conflict resolution but also empowers regional authorities to identify
and recognise these systems, thereby enhancing their legitimacy and operational capacity.
Moreover, the policy's emphasis on a victim-centred approach, which considers the role of
traditional conflict resolution mechanisms in conditional amnesty processes, underscores a
commitment to holistic healing. This strategy aims to prevent feelings of revenge and resentment
as beneficiaries of amnesty reintegrate into society, facilitating sustainable peace and social

cohesion.

However, while the policy's intentions are commendable, certain limitations warrant critical
examination. Primarily, the policy appears to position traditional institutions as supplementary or
gap-filling entities rather than recognising them as autonomous systems capable of independently
administering justice. This is evident in the stipulation that "the customary justice systems shall
have a supportive role in the transitional justice process," which may inadvertently undermine the
authority and efficacy of customary justice mechanisms, relegating them to a secondary status
within the broader justice framework.’* Additionally, while decentralisation aligns with this

article's argument, the delegation of responsibility to regional states for identifying and informing

3 National Transitional Justice Policy of the Federal Democratic Republic of Ethiopia Adopted by the Council of
Ministers, April 2024, p.5
1d, p.16
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customary justice systems introduces potential challenges. This top-down approach may overlook
the intrinsic community-based nature of these institutions, where legitimacy and effectiveness are
deeply rooted in local acceptance and participation. By not directly involving communities in the
selection and empowerment of their traditional justice systems, there is a risk of misalignment
between regional policies and local realities, which could impede the successful implementation

of transitional justice initiatives.

Furthermore, the policy outlines that ‘particulars regarding the participation of victims and
customary conflict resolution institutions in the amnesty-granting process and the procedures for
granting amnesty shall be specified by law.””® While this provision offers a structured pathway for
integrating traditional mechanisms into formal legal processes, it also raises concerns about
potential bureaucratic constraints that could limit the flexibility and responsiveness of customary
systems. The imposition of legal specifications may not fully accommodate the diverse and
dynamic nature of traditional practices, potentially stifling their adaptability and cultural relevance.
Moreover, the policy mandates that "a system shall be put in place to ensure that the traditional
justice systems work for truth and justice, free from politics and ethnic, religious, gender, and other
biases;" while this aims to uphold impartiality, it may also impose state-driven checks and balances

that could interfere with the organic functioning of these community-based institutions.

Moreover, the policy's approach to empowering regional authorities to identify and recognise
traditional justice institutions may inadvertently overlook the existing capacities and structures of
these entities. For instance, the Gereb inter-communal traditional institutions examined in this
research have demonstrated a level of empowerment and functionality that surpasses the roles
envisaged by the Transitional Justice Policy. By not fully acknowledging the established authority
and practices of such institutions, the policy risks underutilising valuable indigenous resources that
are already contributing to social cohesion and justice. Therefore, while the policy represents a
progressive step towards inclusive transitional justice, careful consideration must be given to
ensure that the formalisation of customary justice systems does not compromise their foundational

principles and community trust.

75 1d. p.13.
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5. Mutual Institutional Recognition and Relationship Between the State and Gereb
Institutions
5.1. Justice Institutions
In both intra- and inter-ethnic situations, the Gerebs maintain strong relationships with state
institutions, demonstrating a collaborative approach to governance and conflict resolution. The
relationship with the justice institutions consists of the courts, the justice office, the police, and the

prison administration. The relationship of Gerebs with these institutions is presented below.

5.1.1. The Courts and the Gerebs

Based on the two regional States' constitutions, there are at least three levels of courts: Woreda,
Zonal, and Supreme courts. In inter-ethnic issues, there is no direct relationship between the
Gerebs and the Courts in both regions. Inter-ethnic conflicts are settled through the Gereb
institutions, and local courts have no practical jurisdiction over these issues. Whereas in the case
for Raya Alamata case, as it mentioned above, unless the issue are petty offences, the Abo Gerebs

have no exclusive jurisdiction over criminal matters.

Responding to why they prefer Gereb institutions over State courts, the participants mentioned
inclusivity, financial inaccessibility and accessibility.”® However, the primary reason for the
preference of Gereb institutions over state courts in the case of inter-ethnic conflict is the
restoration of peace. The process enables the prevention of the escalation of conflicts as well as
their re-emergence after their settlements. This multifaceted engagement sets the Gerebs,
particularly their capacity to bridge community divides and promote sustainable peace, remain
unparallel from the formal court system. Additionally, while state courts are vested with the
authority to administer cases within the bounds of statutory law, the Gerebs’ role extends far

beyond judicial adjudication.

5.1.2. The Police and the Gerebs
A reciprocal relationship exists between the police force and the Gerebs at the local level. The
police actively engage with the Gerebs, taking part in various pre-conflict processes. For instance,

police representatives regularly attend the Abo Gerebs' monthly meetings, contributing to

6 FGD with Aba’la and Enderta Representatives and interviews with Ato Dereje, on 12 March 12, 2020.
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discussions and taking on assigned tasks.’’ This collaboration extends to enforcement actions, with
the police assisting in apprehending individuals who violate Gereb rules.’® Each month, the Gerebs
assess the local situation, identifying any issues and individuals responsible for them. If these
individuals fail to comply with Gereb directives, the Gerebs request police intervention to address
the situation and initiate appropriate proceedings. This also works during the conflict stage. As
customary practice, the police consistently provide support to the 4bo Gerebs in maintaining
security within the community.” This support extends to attending and safeguarding the irg
process. The Abo Gerebs in return support the police sector in establishing peace among the

communities.

In Raya Alamata Wereda, when a conflict arises, offenders are initially taken into police custody.
This ensures the safety and security of the individuals involved and maintains order until
traditional leaders can initiate irg process. Culturally, if someone commits a crime, typically
homicide, they are usually required to take custody far from the locality. This is an honour and
respect for the victim’s family.®° As state institutions are exclusively empowered to handle criminal
matters, the irq process operates concurrently. The police cooperate with the Gerebs by taking the
offender to the Abo Gerebs. Reciprocally, the Gerebs will not initiate the irg process until the
suspect surrenders to the police. This is a precondition for any action by the Abo Gerebs. However,
in inter-community situations, the community adheres to the Gerebs’ rules, but reconciliation may
proceed without the perpetrator being placed in custody, as communal peace takes precedence over
individual peace in the two communities. Additionally, in the cases of Enderta and Ab’ala, the
police may detain perpetrators before any reconciliation process begins. If a conflict escalates
beyond the control of the Gerebs, the police typically intervene, performing their usual functions

in maintaining peace and order

" The MoD recorded the name of police participants during a monthly meeting of the Abo Gerebs. MoD, supra note
7, p.40.

81d, p. 15. The MoD mentioned a situation where the police apprehend a person to the Abo Gerebs monthly meeting.
" Interview with Ato Dereje, chairperson of the Gereb, on 12 March,2020. The researcher has also attended a
reconciliation ceremony in January 2024 in Meseret Kebelle, Enderta observing the police provide securities to the
participants.

8 The Raya Alamata Gereb rules obliges the perpetrator to leave the district in case of black blood homicide
(intentional homicide). See Traditional rules of Gereb of Raya Alamata, Raya Development Association, Meskerem
2005 EC, Art. 7.7
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In the context of inter-ethnic conflict, Ato Kahsu, the secretary of the Gereb in Aba’la and Enderta,
mentioned that, in the pre-conflict stage, the police rely heavily on traditional institutions to
maintain law and order.8! A senior police officer summarised the situation by stating that the police
and traditional institutions work together.8? The 4bo Gerebs also engage with and lobby the police
force to withdraw from initiating prosecutions and transfer cases to the Gerebs. Ato Kahsu

provided the following insight:

There are situations where the police claim to proceed with formal state institutions. In

such situation we speakout to the police using the proverb ‘H11 171077 (27-.€ (19857
A1V P AWTICTAT A1-T7.6 AP (119° A1-F°6A° [comparing to sweepy winning from
State instituions, tiney justice from shimgilina will bring peace] 3% A1-4.L F1h£ A41HE
11717 [A judge makes one person laugh while making another cry]. As a result, we didn’t

experience an objection from the two regional police in this regard. However, the police

usually support us in the process.

This underscores the inherent adversarial nature of formal legal proceedings, where judicial
decisions often favour one party at the expense of the other, leading to satisfaction for some and

disappointment or suffering for others.

5.1.3 Justice Bureau, Prison Administration, and the Gerebs

There is a limited situation where the prison administration, justice bureau/office and the Gerebs
will work together. In inter-communal situations, the Gerebs are empowered to proceed with irg
and settle conflicts based on the rules of the Gerebs. The state courts practically do not entertain
such issues in the two Weredas. In intra-communal situations, the Gerebs decision and
reconciliation are usually sent to the courts as a mitigating situation, as the criminal code provides
so. There are two situations where the two institutions might converge and have a cooperative
environment. One is the situation where the good behaviour of the offender and the reconciliation
process is taken as a means of remand per the article of the criminal code. This could be done
through referring back the issue of the offender to the Gerebs reconciliation thereby creating better

linkages between them and bringing issues in their relationship to the fore.

8 Interview with Ato Kahsu Secretary of the Gerebs, Meseret Kebele, Enderta, on 12 April, 2020
8 Interview with Inspector Mamo, Enderta Wereda Police Quiha, Mekelle, on 12April, 2020.
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According to the criminal code, ‘imprisonment and death are enforced in respect of certain crimes
and the main objective is temporarily or permanently to prevent wrongdoers from committing
further crimes against society.’®® Accordingly, the criminal code provides situations where
criminals can be released on parole before serving the whole term or convicts can be released on
probation without the pronouncement of sentence or without the enforcement of the sentence
pronounced. According to the criminal code, probation as well as parole can be enforced if the
criminal or convicts ‘has repaired, as far as he could reasonably be expected to do, the damage
found by the Court or agreed with the aggrieved party.”’®* The role of the irg extends beyond the
court of law. In cases of pardon, the law regulating pardon procedures stipulates that any person
seeking a pardon must fulfil certain mandatory criteria. Failure to meet these criteria renders the

pardon null and void:

The Petitioner’s confession and repentance, his effort to reconcile with the victim or his
family and compensate them, or his ability and willingness to settle the compensation

decide against him.®®

In such situations, the decision made by the Gerebs becomes relevant. This is particularly evident
in Raya Alamata Wereda, where both the Gerebs and the courts have parallel functions in
addressing conflict and crime. The decision made by the Gereb is required to be submitted to the
courts for mitigation, as well as for pardon and probation procedures. Such practice is not
applicable in Enderta and Ab’ala Wereda, where the Gerebs are authorised to manage conflicts,

but the courts do not play a role in the process.

5.2. Non-justice Institutions

As mentioned above, the Gerebs' roles are not limited to justice issues. The minutes of discussion
of the Gerebs mentioned that the Gerebs are engaged in a comprehensive list of the underlying
causes of conflicts, meticulously categorising them based on factors such as water resources, land
utilisation, reservoir management, and agricultural yields, among others. Accordingly, they
provide a structured series of instructional interventions designed to address and mitigate these

identified conflict triggers at various intervals. During these processes, the Gerebs engage with

8 Criminal Code, 2004, Art. 8(1) & (2)., Proclamation No0.414/2004,

8 1d, Article 202(1)(b) Labour Proclamation, 2003, Art. 8(1) & (2), Proc. N0.377/2003, Fed. Neg.
Gaz., Year 10, No. 12.

8 Procedure of Granting and Executing Pardon Proclamation, Art 20(5), Proc. No. 840/2014, Fed. Neg.
Gaz., Year 2010, No. 68.
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different state institutions which according to the Abo Gerebs and state institutions is cooperative.
As part of this, the Gerebs cooperate with the Women's Affairs Office of Raya Alamata in
combating harmful traditional institutions, including early marriage, revenge, FGM and similar

traditional practices.

Both the Security and Administration offices of Ab’ala and Enderta are organs that have a
cooperative relationship with the Gerebs. These offices collaborate closely with the Abo Gerebs,
compiling best practices and providing logistical support. They are responsible for covering
accommodation expenses for the Gerebs during their monthly meetings and addressing the
transportation needs of Enderta and Aba’la Abo Gerebs.®® The MoD is archived in the Wereda
Security and Administration Offices. This archival process is viewed as a success by both the 4Abo

Gerebs and the two regional administrations.

The relationship is not limited to the executive branches of the regional governments; it also
extends to the regional councils. The researcher has accessed two documents from the Tigray
Regional State Council. One document is an assessment of the relationship between Afar and
Tigray at the zonal, Wereda, and Kebele levels.®” The second document pertains to the structural
foundation of this relationship. It acknowledges that the two communities adhere to the traditional
law, known as the Gereb rule, which, according to the document, has been in effect for 95 years.®
Committees from both regions have been formed at multiple administrative levels. At the regional
level, a grand committee consisting of top security, police, militia, and conflict prevention officials
oversees early warning assessments, annual planning, and lower-level committees. At the Kebele
level, these committees include local administrators, security officials, police, militia, and Abo
Gerebs, ensuring a coordinated approach to conflict prevention and response. The document
emphasises that the committee will implement decisions made based on the Gereb rules.®

Accordingly, though the Gereb rules are not legally recognised, the two regional councils

legitimised the settlement of their conflict through the Gereb rules. The relationship between the

8 As it is discussed above, the Abo Gerebs of the two Weredas have fixed monthly meeting regardless of the status
of conflict in the two Weredas. When the meetings are in Ab’ala, the Aba’la Wereda covers food and beverage
expenses and vice versa.

8 Tigray State Council, PaoLAA HIP NCGF AT PF6eT ANTSLL NAFPAF NALT NFTL 1 Al 2390 1 9PhL
NPT FI4 TLLH PPLN 64, 2006.

8 Tigray State Council, 17748 AT A&L NAAT AIANTF DLEPF P+ELT PEAG D5F, 2011.
8 1bid
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regional council and the Gerebs is significant and warrants consideration. However, it is important
to note that the Abo Gerebs do not have representation in the regional or local council. Despite

this, there are situations where Abo Gerebs submit reports to the Wereda council annually.*

The second document recognised that ‘strong social relationships, such as those formed through
funerals and associations, have been maintained. There has been no conflict in the past seven years,
and previous disputes over the ownership of grazing land, whether for oxen or camels, have now
been resolved.”®! All the cases signify that the A4bo Gerebs has a cooperative relationship with the

regional as well as Wereda councils of both regions.

6. The Dual Approach to the Gerebs and its Broader Implications

The multi-layered and context-specific interactions within Ethiopia’s federal structure defy simple
classification under any existing typology. As it is mentioned in the first topic of this article,
Forsyth’s seven models of state-traditional institutions relationship, while insightful, fail to capture
the nuances of Ethiopia’s muti-ethnic setups. Similarly, Connolly’s frameworks, ranging from
abolitionist to limited incorporation, overlook the variability and flexibility required in Ethiopia’s
diverse regions. Besides, the existing literature on state and traditional institutions tends to focus
narrowly on the judicial dimensions of state-traditional institutions interactions, neglecting the
broader governance roles and the horizontal and vertical interplay between these institutions and
state branches. This judicial-centric view oversimplifies the complexities on the ground, where
traditional institutions like Gerebs operate not only in the justice sector but also in governance,
conflict prevention, and reconciliation. Furthermore, the reality in Ethiopia illustrates that the
relationship between traditional and state institutions cannot be neatly measured or categorised

through the lens of a country’s legal or policy framework alone.

Accordingly, first, the relationship between state and traditional institutions, as exemplified by the
Gereb system, is far from linear. Traditional institutions are often analysed narrowly within the
context of the justice sector, focusing on their roles in resolving disputes or adjudicating cases.
However, the Gereb institutions illustrate that this relationship transcends justice functions,
extending into governance, conflict prevention, and community reconciliation. Gerebs not only

provide culturally resonant mechanisms for dispute resolution but also contribute to broader

% Interview with Ato Dereje, Chairperson of the Gerebs, on 12 March 2020.
% Tigray State Council, supra note 78, p.15.
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societal harmony by addressing underlying grievances and fostering community consensus. These
roles challenge the simplistic view that traditional institutions merely supplement or compete with
state justice systems. These multifaceted roles emphasise the need for more nuanced frameworks

that capture the complexity of state-traditional interactions.

Second, in a federal structure like Ethiopia, assigning a specific typology to the relationship
between state and traditional institutions is inherently challenging. The Gereb system exemplifies
this complexity, operating without formal legal recognition yet wielding significant authority in
specific contexts. In cases of inter-ethnic conflicts, Gerebs exercise exclusive power over criminal
matters, often functioning independently of the state. By contrast, in intra-communal conflicts,
Gerebs work in parallel with state institutions, with their decisions often complementing formal
legal processes. This duality reflects the limitations of existing typologies, which often fail to
account for the fluid and context-dependent nature of state-traditional relationships in federal
systems. This variability underscores the inadequacy of rigid classifications, which do not capture
the nuances of how traditional institutions operate within diverse federal frameworks like
Ethiopia’s. Instead, Ethiopia’s experience with Gerebs suggests the need for more flexible and

adaptive frameworks that accommodate the diversity and contextual specificity of federal systems.

Third, in a federal structure like Ethiopia, where ethnic diversity is accompanied by a variety of
traditional institutions, it is imperative to leave the design of legal, policy, and institutional
frameworks to regional states. The case of Gereb institutions demonstrates how de facto
recognition by Tigray and Afar regional states has proven effective in preventing inter-ethnic
conflicts. By allowing Gerebs to operate independently in specific contexts, these regional states
have leveraged traditional mechanisms to fill gaps in state governance and maintain peace.
However, similar arrangements might not work in regions with different cultural, social, or
political dynamics. The examples mentioned above clearly prove the diverse contexts that shape
the relationship between traditional and state institutions. Given the realities on the ground, along
with the different dynamics of cooperation and competition, the optimal solution is not to impose
a uniform legal and policy framework across all regions. Rather, the authority to address these
local practicalities should be left to the regional states themselves. The de facto recognition of the

Gerebs can be traced to the Federal Constitution’s lack of provision for enforcement authority in
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criminal matters, even as regional states find a pressing need for such recognition. For instance,
within the current legal framework, the Oromia Regional State has introduced its own customary
courts proclamation, still adhering to the constitutional parameters that limit the enforcement of
traditional institutions’ decisions over criminal matters. Granting regional states to craft legal
frameworks allows them to address specific circumstances in their respective regions. For
example, in this research, the de facto recognition of the Gerebs in inter-ethnic conflicts has proven
effective in preventing and resolving disputes, even though the Gerebs in Alamata district lack
exclusive jurisdiction. While this model has shown efficacy in this particular context, it may not

necessarily apply to other regional states, underscoring the importance of localised approaches.

7. Conclusion

This article demonstrates that traditional institutions, such as the Gerebs, persist not simply
because they are ingrained in societal norms, predate the modern state, or serve as alternatives in
areas where state institutions are inaccessible. Rather, their enduring presence is a necessity for the
peaceful coexistence and governance of communities. Gerebs play indispensable roles in contexts
where state institutions are functional and effective, complementing and extending the reach of
formal systems. Moreover, these institutions are not confined to addressing justice matters; they
contribute significantly to the everyday governance and social cohesion of their communities. This
calls for a comprehensive examination of the interplay between state and traditional institutions
and their respective rules. Existing legal pluralism literature largely focuses on the customary laws
of traditional institutions and their state counterparts, often limiting its scope to justice-related
issues and assuming that traditional institutions operate solely in conflict resolution. However, this
study reveals that the relationship between Gereb institutions and the state extends beyond justice
and peace matters, encompassing broader governance and societal activities, while legal and policy
recognition may be lacking, institutional recognition is evident. Both regional peace and
administration offices actively coordinate the activities of Gereb traditional institutions.
Additionally, various state institutions identified in this research maintain an institutional
relationship with the Gerebs, fostering practical collaboration despite the absence of formal legal
acknowledgment. Accordingly, this study reveals that Gereb institutions maintain strong
collaborative relationships with state systems in both intra-communal and inter-communal
contexts. Data from the Gerebs in Enderta, Aba’la, and Raya Alamata illustrates a cooperative

dynamic, where traditional and state institutions work together to address governance, conflict
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resolution, and social development. The Gerebs partner with various state offices, including
Women’s Affairs, Agriculture, Administration and Security, Justice, and Police, in their respective
Weredas. For example, the Gerebs collaborate with the Women’s Affairs Office to combat harmful
traditional practices, assist the Agriculture Office in environmental protection, and coordinate with
the Justice Office on sustainable peacebuilding through irg, remand, and pardon processes.
Additionally, the state provides logistical support, such as transportation and accommodation, for
the monthly meetings of the Abo Gerebs. This regular interaction fosters a comprehensive
approach to maintaining social order and strengthens the alignment between traditional and state

efforts.

Despite this effective collaboration, the Gerebs operate without formal legal or policy recognition.
Both Tigray and Afar regional states provide only de facto recognition of the Gerebs, reflecting a
complex interplay of constitutional constraints, legal ambiguity, and differing views among state
officials. While some state authorities acknowledge the value of Gerebs and advocate for formal
recognition, others express concerns that such recognition could blur the boundaries between
traditional and state systems, particularly in criminal matters. Nevertheless, the Gerebs continue
to play a critical role in preventing inter-ethnic violence and promoting communal peace, as

evidenced by their success in addressing conflicts in their respective regions.

In light of Ethiopia’s federal structure and the diversity of traditional institutions across the
country, this article recommends against a nationwide legal, policy or institutional framework for
state-traditional institution relationships. Instead, it advocates leaving the design of such
frameworks to regional states. This decentralised approach allows for greater flexibility and
adaptability, enabling regions to craft policies and institutional arrangements that reflect their
unique cultural, social, and legal contexts. By recognising the pluralistic realities of Ethiopia’s
governance, this approach ensures that traditional institutions like the Gerebs can continue to
contribute effectively to peacebuilding, conflict resolution, and community governance. Rather
than imposing a rigid, one-size-fits-all model, empowering regional states to address these issues
locally ensures a more context-sensitive and inclusive governance framework, enhancing the
overall stability and harmony of the nation. While legal frameworks enforcing the decisions of
Gerebs may be absent, institutional recognition and integration of state and traditional institutions

can occur without formal legal provisions, as evidenced by the Gereb institutions. This article
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provides a fresh perspective on legal pluralism by shifting away from the conventional emphasis
on the linear relationship between state and traditional institutions, focusing instead on their
broader institutional interactions. The case study shows that the current state-traditional
relationship cannot be resolved through generalised models or typologies, instead highlighting the
need for tailored approaches that consider local contexts and the complexities of multi-ethnic

states, which demand unique, context-sensitive solutions.
Conflict of Interest

The author declares no conflict of interest.

31



Hawassa University Journal of Law (HUJL) Volume 9, June 2025

This Page Intentionally Left Blank

ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl
https://www.ajol.info/index.php/hujl


https://www.ajol.info/index.php/hujl

Hawassa University Journal of Law (HUJL) Volume 9, June 2025
The Role of Judicial Independence in the Protection of Human Rights in
Ethiopia: Analysis of the Legal and Institutional Frameworks and Federal
Court Practices

Nega Ewunetie Mekonnen*

Abstract

This article examines the role of the Ethiopian federal judiciary in protecting and enforcing
human rights from the perspective of judicial independence. Specifically, it examines the
interplay between judicial independence and the protection of human rights and the
implications of the manifestations of the institutional and personal independence of the
judiciary on the role of courts in the enforcement and protection of human rights. The article
mainly uses the relevant literature, the relevant law (domestic legislation, treaties, and
international jurisprudence), concluding observations and recommendations of different
human rights monitoring bodies, the recommendations of the Ethiopian Human Rights
Commission (EHRC), internationally and regionally accepted legal principles, standards,
and guidelines, different documents, and empirical data collected through interviews and
focus group discussions as sources of data. The interviews and focus group discussions
involved federal court judges, public prosecutors, and attorneys. A thorough examination of
the law and the collected and analysed data reveals that the institutional and personal
independence of the federal judiciary is not protected in law and practice in such a way that
federal courts can play a significant role in the adjudication and enforcement of human
rights in Ethiopia.
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1. Introduction
Having an independent and impartial judiciary is a prerequisite for protecting human
rights.> In particular, the right to a fair trial cannot be conceived without an
independent and impartial judiciary. A fair trial is essential for human rights and

upholding the rule of law.?

Commonly, judicial independence is conceptualised as freedom from interference
from the two contending branches of the government, the legislative and executive
branches, both institutionally and personally.® The independence of the judiciary and
the protection of human rights reinforce each other, where an independent judiciary
is essential and a prerequisite for the protection of human rights. The UN Human
Rights Council (UN HRC) has underscored the role of an independent judiciary in
the enforcement and protection of human rights. In its Resolution, the Council
underlined that an independent and impartial judiciary, among other things, is a
prerequisite for the protection of human rights and the application of the rule of law.*
Writers, such as Javier Couso, capitalise on the role of an independent judiciary in
the enforcement of human rights and argue that judicial independence is essential
and a sine qua non element for the effective enforcement and protection of human

rights.®

This article doctrinally and empirically examines the independence of the judiciary
and its conduciveness to the protection of human rights in the federal courts of

! Letsebe Piet Lesirela, ‘Providing for the Independence of the Judciary in Africa: A Quest for the
Protection of Human Rihgts’, (LLM Thesis, The Catholic University of Central Africa, 2003), P. 19.
2 HRC, General Comment No. 32, Art. 14, Right to equality before courts and tribunals and to a fair
trial, 23 August 2007, CCPR/C/GC/32

% See Ishmael Gwunireama, ‘The Executive and Independence of the Judiciary in Nigeria’, Pinsi
Journal of Art, Humanity and Socoal Studies, Vol. 2, No. 1, 2022.

4 UN Human Rights Council Resolution 44/9 (2020), at
file:///C:/Users/DELL/Downloads/A HRC RES 44 9-EN.pdf (accessed on 25 July 2023)

% Javier Couso, ‘Sine Qua Non: On the Role of Judicial Independence for the Protection of Human
Rights in Latin America’, Neth. Q. Hum. Rts., Vol. 33, 2015, P. 252.
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Ethiopia.® In addition to the relevant laws, the article employs empirical data as a
source of information. The data were mainly collected from selected judges, public
prosecutors, and attorneys through interviews and focus group discussions from
federal courts in Addis Ababa and Dire Dawa. A total of seventeen interviewees,
composed of judges, public prosecutors, attorneys, and a director from the Federal
Judicial Administration, were interviewed. In addition, empirical data were collected
from three FGDs, each composed of attorneys, public prosecutors, and judges. The
interviewees and participants of the FGDs were selected by using purposive
sampling techniques. Interviewees who held positions such as representative judge,
the Deputy Director General at the Ministry of Justice, the Public Prosecutor and
Coordinator of Economic Crimes, and the Judgement Inspection Director at the
Federal Judicial Administration Council were purposefully selected because of the
positions they assumed. Other research participants in the interviews and the FGDs
were selected because of their availability at the time of data collection and their

willingness.

The article discusses how judicial independence is legally protected and realised in
such a way that it contributes to the judicial protection and enforcement of human
rights in Ethiopia. That is, it examines the interplay between judicial independence
and the protection of human rights. It scrutinises the independence of the judiciary
in the selection and appointment procedure of judges, budgetary issues and the
infrastructure of courts, and the implications of these manifestations of the
institutional and personal independence of the judiciary on the role of courts in the
enforcement and protection of human rights. The study concludes with final remarks

and corresponding recommendations.

& According to Art. 78 of the Constitution of the Federal Democratic Republic of Ethiopia (FDRE
Constitution), Ethiopia, as a federal state, has parallel federal and state court structures. This study
specifically focuses on federal courts for empirical purposes while acknowledging that the legal
analysis applies to all courts.
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2. The Meaning of Judicial Independence
Judicial independence refers to the principle that courts should not be subject to an
improper influence from the executive and legislative branches of government.” The
goal of judicial independence is to enable judges to make decisions based solely on
the law and the facts of the case, free from the interference or influence of the two
branches of government.? In effect, this enables the judiciary to act as a check on the
other branches of government, promoting the rule of law and safeguarding human

rights and freedoms.®

Pragmatically, judicial independence can be defined as a response and solution to
concrete problems that the judiciary may naturally face. In this regard, John Bell
identifies particular problems from the perspective of judicial independence.*® These
are the following: courts themselves are seen as politicised institutions; political
influence on judicial decisions; political influence over the allocation of resources
for justice; political involvement in the selection and career progression of judges;
and the involvement of judges in extrajudicial activities.!! It is possible to argue that,
although the magnitude and severity differ, the stated practical problems that are
potentially posed by the executive and legislative branches of government and, to
some extent, by the judiciary itself are the problems of every judicial system. In
effect, by separating the adjudicatory function from the political branches, we can
ensure impartiality, fairness, and consistency in the interpretation and application of
law, ultimately benefiting the public good.*?

" See Gwunireama, supra note 3.

8 Basic Principles on the Independence of the Judiciary, Adopted by the 7th UN Congress on the
Prevention of Crime and the Treatment of Offenders held at Milan from 26 Aug. to 6 Sept. 1985, and
endorsed by GA resolutions 40/32 of 29 Nov. 1985 and 40/146 of 13 Dec. 1985, Principle 2.

® Gretchen Helmke & Frances Rosenbluth, ‘Regimes and the Rule of Law: Judicial Independence in
Comparative Perspective’, Annual Review of Political Science, No. 12, 2009, PP. 345-366.

10 John Bell, ‘Judicial Cultures and Judicial Independence’, Cambridge Y.B. Eur. Legal Stud., Vol. 4, 2001-02.
11d., PP. 50-51.

12 John A. Ferejohn and Lary D. Kramer, ‘Independent Judges, Dependent Judiciary:
Institutionalizing Judicial Restraint,” New York University Law Review, Vol. 77, 2002, P. 967.
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Judicial independence, as a generic term, entails both personal and institutional
independence. In the following sections, after discussing the nexus between judicial
independence and the protection of human rights, we will examine judicial
independence from the perspective of these two components in general and in the

context of the Ethiopian legal and judicial systems in particular.

3. The Nexus Between Judicial Independence and the Protection of Human
Rights

As the judicial system in a country plays a central role in protecting human rights
and freedoms,®® the independence of the judiciary forms the bedrock of a fair and
just legal system in which human rights are protected and duly enforced. As
Alemayehu G. Mariam argues, where there is strong judicial independence in place,
there tends to be greater respect for human rights, civil liberties, political stability,
and effective democratic institutions.!* In particular, judicial independence
guarantees fair trial rights and is a prerequisite to the rule of law.*® Without judicial
independence, human rights can be easily undermined, leading to arbitrary and
unjust decisions that erode the rule of law.'® As Keith S. Rosenn describes, in
societies with limited justice, instability prevails, and an unreliable judiciary
hampers economic growth by discouraging productive activities.!” This researcher
shares Rosenn’s opinion, but would like to examine the impact of an independent
judiciary further. The researcher believes that a non-independent judiciary not only
hinders socioeconomic development but also leads to a highly unstable society.

13 International Principles on the Independence and Accountability of Judges, Lawyers, and
Prosecutors, a Practitioners’ Guide Series No. 1, International Commission of Jurists, Geneva, 2004, P. 1.
14 Alemayehu G. Mariam, ‘Human Rights Matters in the New Millennium: The Critical Need for an
Independent Judiciary in Ethiopia’, IJES, Vol. 3, No. 2, 2008, P. 123.

15 UNODC, The Bangalore Principles of Judicial Conduct, 2018, Value 1.

16 See Ines Vargas, ‘The Independence of the Judiciary and the Protection of Human Rights’,
Mennesker og Rettigheter, VVol. 7, 1989, P. 3.

17 Keith S. Rosenn, ‘The Protection of Judicial Independence in Latin America’, U. Miami Inter-Am.
L., Rev. Vol. 19, No. 1, 1987, P. 8.
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Furthermore, for a more compelling reason, it fails to create a conducive

environment for the protection and enforcement of human rights.

An independent judiciary plays a key role in “safeguarding the right to fair trial”.!8
It is generally agreed that independent judges ensure accountability, prevent
corruption, and safeguard fundamental human rights, including freedom of speech
and assembly, due process, and the rights of marginalised communities.*® Through
impartial adjudication, judges ensure the protection of civil liberties, such as freedom
of speech, assembly, religion, and the right to privacy. Judges act as guardians of
fundamental rights, preventing the arbitrary restriction or violation of these rights,

and thus reinforce democratic values in society.

Under international human rights law, judicial remedy is not the only means of
ensuring an effective remedy. In addition to judicial remedies, administrative and
other remedies can redress human rights infringements.?® However, international
human rights law imposes a duty on states to investigate, prosecute, and use judicial
mechanisms to remedy violations in cases of gross human rights violations.?* The

obligation of states to investigate, prosecute, and punish gross violations is important

18 Nika Pirvelashvili and Nino Doluashvili, ‘Judicial Independence As A Safeguard off The Right to
A Fair Trial: Legal Framework And Practice of The Constitutional Court of Georgia’ in Yiicel Arslan,
Fatih Cagr1 Ocakli , Enise Yiiziiak, Ozge Elikalfa, Tugce Kilic Gokgen Sena Kumcu, And Gizem
Tezyirek (eds.), Constitutional Justice in Asia “Judicial Independence as a Safeguard of the Right
to a Fair Trial”, (11th Summer School ofthe Association of the Asian Constitutional Courts and
Equivalent Institutions (AACC), Ankara, 2023), P.162.

19 Margaret Satterthwaite, UN Special Rapporteur on the Independence of Judges and Lawyers,
Speech During the Opening Session of the Asia Pacific Justice Forum, December 8-9, 2022, available
at https://worldjusticeproject.org/news/role-independent-judiciary-protecting-rule-law (accessed on
27 July 2023)

20 For instance, the right to administrative remedy, in addition to judicial and other remedies, is
recognised under Art. 2(3) (b) of the International Covenant on Civil and Political Rights (adopted
16 December 1966, entered into force 23 March 1976) 999 UNTS 171(ICCPR).

2L Gross violations of human rights include torture and similar cruel, inhuman, or degrading treatment;
extra-judicial, summary, or arbitrary executions; slavery; enforced disappearances; and rape and other
forms of sexual violence of comparable gravity. See United Nations, Guidance Note of the Secretary-
General: United Nations Approach to Transitional Justice, 2010, P. 4.
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for prevention.?? The obligation of states to investigate and prosecute serious human
rights violations can be understood through the lens of victims’ rights to justice. This
duty is clearly outlined in various international human rights instruments and
principles. Art. 4 and 5 of the Genocide Convention; Art. 4 of the Convention against
Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment; Art. 3,
7,9, and 11 of the International Convention for the Protection of All Persons from
Enforced Disappearance; Art. 6 of the Supplementary Convention on the Abolition
of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery; and
Principle 19 of the Updated Set Principles for the Protection and Promotion of
Human Rights through Action to Combat Impunity impose the duty on states to
investigate and prosecute serious human rights violations. The ability of states to
fulfil this obligation is heavily reliant on having an independent judicial mechanism,
as the investigation and prosecution of serious human rights violations would be

impossible without an independent and impartial judiciary.

The importance of having an independent judicial mechanism for the investigation
and prosecution of serious human rights violations is encompassed within the
Updated Set of Principles for the Protection and Promotion of Human Rights through
Action to Combat Impunity. According to these principles, international and
internationalised criminal tribunals may exercise concurrent jurisdiction when
national courts cannot provide satisfactory guarantees of independence and
impartiality or when they are materially unable or unwilling to conduct effective
investigations or prosecutions.? To ensure accountability and combat impunity, an

independent judiciary is essential.>* By doing so, an independent judiciary acts as a

22 United Nations, Guidance Note of the Secretary General on Transitional Justice: A Strategic Tool
for People, Prevention and Peace, 2023, P. 16.

23 Commission of Human Rights, Updated Set Principles for the Protection and Promotion of Human
Rights through Action to Combat Impunity, Report of the Independent Expert to Update the Set of
Principles to Combat Impunity, E/CN.4/2005/102/Add.1, 2005, Principle 20.

24 Silvia Casale, ‘Treatment in Detention’ in Ana Salinas de Frias, Katja Samuel, and Nigel D. White
(eds.) Counter-Terrorism: International Law and Practice (Oxford University Press, Oxford, 2012),
P.511.
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check on the executive and legislative bodies, ensuring that their actions adhere to
constitutional provisions and international human rights obligations.?® An
independent judiciary ensures justice is served impartially and fairly, discouraging
impunity. When the judiciary is free from external pressures or political interests,
perpetrators of human rights abuses can be brought to justice, ultimately enhancing
the protection of human rights.?® Therefore, as Javier Couso convincingly argues,
even with an advanced understanding of rights, human rights can still be violated in

democracies without a truly independent judiciary.?’

The interplay between judicial independence and the protection of human rights is
addressed in the resolutions of the General Assembly of the United Nations (UNGA),
human rights instruments, and the general comments of human rights monitoring
bodies. In its resolutions, the UNGA underlined the nexus between judicial
independence and the protection and enforcement of human rights. In this regard, it
acknowledges that an independent judiciary is essential to the full and non-
discriminatory realisation of human rights and indispensable to democratisation
processes and sustainable development.?® In addition to the resolutions of the
UNGA, international and regional human rights instruments recognise the right to a
fair trial by “an independent and impartial tribunal.”’?® The Universal Declaration of
Human Rights (UDHR), the ICCPR, the Convention on the Rights of the Child

% See Linda Camp Keith, ‘Judicial Independence and Human Rights Protection around the
World’, Judicature, Vol. 85, 2001.

% For a comprehensive review of academic works on the nexus between judicial independence and
the protection of human rights, see Randall Peerenboom, ‘Human Rights and Rule of Law: What’s
the Relationship?’, Georgetown Journal of International Law, Vol. 36, 2005.

27 Couso, supra note 5, P. 257.

28 General Assembly Resolution 50/181 (1995), at
http://hrlibrary.umn.edu/resolutions/50/181GA1995.html (accessed on 29 November 2024), Para. 2;
General Assembly Resolution 48/17 (1994), at
https://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3
CF6E4FF96FF9%7D/ROL%20A%20RES48%20137.pdf (accessed on 29 November 2024).

2 International Principles on the Independence and Accountability of Judges, Lawyers and
Prosecutors, supra note 13, P. 15.
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(CRC), and human rights monitoring bodies in their general comments and
communications emphasise the nexus between judicial independence and the judicial
protection and enforcement of human rights. According to Art. 10 of the UDHR,
everyone is entitled in full equality to a fair and public hearing by an independent and
impartial tribunal in the determination of their rights and obligations and of any criminal
charge against them. Similarly, according to Art. 14 of the ICCPR, in the
determination of any criminal charge and obligations in a lawsuit, everyone shall
be entitled to a fair and public hearing by a competent, independent, and impartial
tribunal established by law. Rights and obligations in a suit at law should be
determined by a judiciary that is independent of the executive and legislative

branches of government.*

The Human Rights Committee (HRC) asserts that the right to be tried by an
independent and impartial tribunal is an absolute right that cannot be limited.3! In
addition, the Committee against Torture emphasises the crucial role of an
independent judiciary in upholding the principle of legality.3> Moreover, in its
general comment, the Committee underlined the obligation of state parties to take
actions that will reinforce the prohibition against torture through judicial actions that
must, in the end, be effective in preventing it and make available to detainees and
persons at risk of torture and ill-treatment judicial and other remedies that will allow
them to have their complaints promptly and impartially examined, to defend their
rights, and to challenge the legality of their detention or treatment.>® The CRC
provides for the right of a child to have access to an independent judiciary to

%0 HRC, General Comment No. 32, supra note 2. Para. 18.
31 HRC, Communication No.263/1987, Case of Miguel Gonzalez del Rio vs. Peru, op. cit., Para. 5.2.
cited in International Principles on the Independence and Accountability of Judges, Lawyers and
Prosecutors, supra note 13, P. 15.
32 Committee against Torture, Concluding Observations: Nicaragua, CAT/C/NIC/CO/1, 2009,
Para.12.
33 Committee against Torture, General Comment No. 2, Implementation of Art. 2 by States parties,
CAT/CI/GC/2, 2008, Para. 2 and 13.
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challenge the legality of the deprivation of his or her liberty.3* From this, one can
understand that the right to be tried by an independent and impartial tribunal, as a
human right obligation of a state, is a human right in itself, and it is also a means to
enforce human rights. Hence, the independence of the judiciary can be considered

“an essential requirement of the guarantee of human rights and freedoms.”%

4. Judicial Independence in Ethiopia: The Legal and Institutional
Framework

In many jurisdictions, the legitimacy of the judiciary in general and the recognition
of judicial independence in particular “stem from the constitution”.*® However, it is
in the domain of common knowledge that the constitutions of Ethiopia are
notoriously short-lived and often violated. In the constitutional history of Ethiopia,
four constitutions were adopted in less than seven decades. In this regard, Rosenn’s
description of the constitutions of Latin American countries also applies to the
constitutional history and culture of Ethiopia: “Each golpe ruptures the preexisting
constitutional order, leaving the judiciary in the unenviable position of trying to
maintain a de jure institutional authority in a de facto regime.”*” This constitutional
instability, coupled with a long history of monarchy and authoritarian rule, limited
the independence of the judiciary. In the following subsection, an overview of

judicial independence under the 1995 FDRE Constitution is provided.

4.1.The Ethiopian Legal Framework on Judicial Independence
The FDRE Constitution explicitly acknowledges and establishes an independent
judiciary. Art. 78 and 79 outline the constitutional mandate of the judiciary. Art.

34 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September
1990), Art. 37(d). It should also be noted that the nexus between judicial independence and the judicial
protection and enforcement of human rights is addressed under Art. 7 and 26 of the African Charter
on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986).

% The Universal Charter of the Judge, approved by the International Association of Judges (1AJ),
1999.

3 Rosenn, supra note 17, P. 33.

37 Ibid.
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78(1) of the Constitution establishes an independent judiciary. The Constitution
specifically prohibits the establishment of special or ad hoc courts that usurp judicial
powers from regular courts or institutions authorised to exercise judicial functions.®
In addition to the explicit constitutional recognition of the establishment of an
independent judiciary under Art. 78 and 79 of the FDRE Constitution, other
provisions reinforce the constitutional recognition of an independent judiciary. One
such constitutional recognition is the separation of powers. The Constitution
provides for the separation of powers, a fundamental principle that reinforces judicial
independence.® In this regard, the most important avenue that helps secure judicial
independence is the power of judicial review. John A. Ferejohn and Larry D. Kramer
argue that judicial review and judicial independence are often perceived as
synonymous by many people.*® Conferring constitutional decision-making power to
the House of Federation instead of the judiciary in the FDRE Constitution has been
identified as one of the “practical and structural impediments to judicial
independence that remain to be addressed and overcome.”** Even if the power of
judicial review is not vested in courts, by dividing powers among the executive,
legislative, and judicial branches, the Constitution promotes checks and balances,
preventing any branch from overpowering the others. In principle, this separation of
powers allows the judiciary to act impartially, free from the influence of other

branches of government.

Concerning the personal independence of the judiciary, the Constitution provides
that judges shall be independent and directed only by the law.*? These constitutional

provisions legally protect the judiciary from undue interference, ensuring its

38 Constitution of the Federal Democratic Republic of Ethiopia, 1995, Art. 78 (4), Proc. No. 1/1995,
Fed. Neg. Gaz., Year1, No.l.
3 1d. Art. 50 (2), 55, and 72-79.
40 Ferejohn and Kramer, supra note 12, P. 1033.
41 Ethiopia, Legal and Judicial Sector Assessment, The International Bank for Reconstruction and
Development/the World Bank, (Washington Dc, First Publication), 2004, P. 24.
42 Constitution of the Federal Democratic Republic of Ethiopia Proc. No. 1/1995, Art. 79 (3), (4), and
(5).
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independence in decision-making processes. In addition to the constitutional
guarantee, Ethiopia has enacted different laws to strengthen judicial independence.
The Federal Judicial Administration Proclamation is one such law.*® This
Proclamation established the Judicial Administration Council, a separate body
responsible for the administration and appointment of judges. The Council is
composed of members from various branches of the government, the judiciary, the
Ethiopian Bar Association, a legal academician, and others.** This ensures a multi-
stakeholder approach to judicial administration and reduces the possibility of
executive control over the judiciary. According to the Federal Judicial
Administration Proclamation, in the administration of justice, it is important to
ensure that courts exercise their judicial functions free of all internal and external
influences and in the spirit of complete independence. This includes establishing a
legal framework and procedures that ensure transparency, impartiality, and public
confidence in the process by which judges are appointed. It also involves ensuring
that members of the judiciary conduct their judicial functions with complete
independence and enabling the judiciary to exercise its judicial function free from

any internal and external influences.*

The other relevant law in which the concept of judicial independence is enshrined is
the Federal Courts Proclamation.*® The Federal Courts Proclamation provides a legal
framework to safeguard the independence of the judiciary in Ethiopia. This
Proclamation can be taken as a tool that helps establish an independent and
autonomous federal court system that is separate from the executive and legislative
branches of government. Similar to the Federal Judicial Administration
Proclamation, the Preamble, Art. 23, 39, 43, 52, and 53 of the Federal Courts

43 Federal Judicial Administration Proclamation, 2021, Proc. No. 1233/2021, Fed. Neg. Gaz., Year
27, No. 18.

4“1d., Art. 6.

4 1d., Preamble, and Art. 3.

46 Federal Courts Proclamation, 2021, Proc. No. 1234/2021, Fed. Neg. Gaz., Year 27, No. 26.
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Proclamation are provisions that have been provided to give effect to constitutionally
recognised judicial independence. In addition to the Constitution and these
subsidiary laws, it is important to note that Ethiopia has also adopted international
and regional human rights instruments, such as the ICCPR and the African Charter
on Human and Peoples’ Rights (ACHPR), which emphasise the significance of an
independent judiciary.

Despite these constitutional and legal provisions in place, arguments claiming
challenges to judicial independence and the existence of a subservient judiciary in
Ethiopia persist.*” A thorough examination of institutional and individual judicial
independence is conducted in the following sections in light of the previously
described legal and constitutional frameworks, accepted norms, guidelines, and

standards, and the collected empirical evidence.

4.2.Institutional and Personal Independence of the Judiciary and Protection
and Enforcement of Human Rights in Ethiopia

As previously examined, courts in general and an independent judiciary in particular

are important avenues and prerequisites to protect and enforce human rights,

respectively. This section examines the two components of judicial independence—

institutional and personal independence—in the Ethiopian legal framework and

examines the practice in federal courts.

4.2.1. Institutional Independence of the Judiciary and Protection and
Enforcement of Human Rights in Ethiopia

The institutional or collective independence of the judiciary refers to the importance

of the judiciary functioning without interference or pressure from the two branches

of the government, particularly the executive branch. This setup ensures that the

judiciary can function independently from the executive and legislative branches of

government. This duty is provided under the United Nations Basic Principles on the

47 See Simeneh Kiros Assefa, ‘Conspicuous Absence of Independent Judiciary and  Apolitical’ Courts
in Modern Ethiopia’, Mizan Law Review, Vol. 15, No. 2, 2021.
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Independence of the Judiciary (the UN Basic Principles). According to the Basic
Principles, all governmental and other institutions have to respect and observe the
independence of the judiciary.*®

In the FDRE Constitution, the core principles of judicial independence in general
and institutional independence in particular are enshrined under Art. 79(2).
According to this constitutional provision, courts at any level should be free from
any interference or influence by any governmental body, government official, or any
other source. In addition, the financial autonomy of federal courts is recognised
under Art. 79(6) of the Constitution. According to this constitutional provision, the
Federal Supreme Court has the authority to prepare and submit the budget of federal
courts to the House of Peoples Representatives for approval, and once approved, to
administer it. As will be discussed in detail in the following section, the institutional
independence of federal courts is also secured by giving the judiciary a significant

role in the appointment of judges.*®

The aforementioned constitutional principles of the independence of the judiciary
are further elaborated in the Federal Judicial Administration Proclamation. The
Preamble, Art. 3, 8, 9, 20-23, and 42 of the Proclamation are the most important
provisions on judicial independence. Courts are expected to exercise their judicial
functions free from any internal or external influences and in the spirit of complete
independence. The key aspects of institutional judicial independence include
decision-making independence, judicial jurisdiction over all issues of a judicial
nature, financial autonomy, and the availability of sufficient resources.®® In the

following subsection, this article examines the significance of institutional judicial

48 Basic Principles on the Independence of the Judiciary, supra note 8, Principlel.

49 Constitution of the Federal Democratic Republic of Ethiopia Proc. No. 1/1995, Art. 80.

%0 See International Principles on the Independence and Accountability of Judges, Lawyers and
Prosecutors, supra note 13.
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independence and its implications for the protection and enforcement of human

rights, using relevant laws and empirical data.

4.2.1.1.Decision-making Independence
The institutional independence of courts, to be free from the interference of the
executive, includes non-interference in judicial proceedings. The duty of non-
interference in judicial proceedings, among other things, protects and ensures the
decision-making power of the judiciary.®® In its concluding observations on
Slovakia, the HRC pointed out that states should take specific measures to guarantee
the independence of the judiciary and protect judges from any form of political
influence in their decision-making.®> The UN Basic Principles safeguard the
independence of the judiciary in decision-making, as outlined in Principle 4. This
principle prohibits unjustified interference with the judicial process, thus protecting
its integrity. In general, the primary goal of maintaining decision-making
independence for the judiciary is to ensure that judges can perform their duties

without interruptions from other state actors.>

As mentioned in the preceding section, the Ethiopian constitutional and legal
frameworks recognise the institutional independence of the judiciary in decision-
making. However, the data collected in assessing the practice in federal courts reveal
that there are problems with respecting the decision-making independence of the
judiciary and non-interference in judicial proceedings. In this regard, an attorney
mentioned that judges may face pressure in possessory action cases involving the
government.>* A discussant in a focus group discussion composed of judges and an
interviewed public prosecutor shared the same opinion as this attorney. In connection

with this, a judge in an FGD mentioned that Court administrators are covertly

51 Ibid.

%2 Concluding observations, Slovakia, CCPR/C/79/Add.79 (1997), Para. 18.

%3 Keith, supra note 25, P. 196.

5 Interview with an Attorney (Anonymous), Federal First Instance Court, Bole Bench, Addis Ababa,
June 2022.
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directed to act in favour of the government, even to the extent of replacing them if

necessary.>

In an interview, a public prosecutor described the interventions of various interest
groups, including the executive, in criminal judicial proceedings as follows:
Widespread bias in judgment from political, lobbyist, and mob influences affects
criminal cases and investigations. Decisions are sometimes influenced by mobs,
revealing a gap in impartiality and autonomy.>® These opinions demonstrate direct

interventions in the decision-making independence of federal courts.

4.2.1.2.Non-Enforcement of Court Decisions

In addition, as decision-making is naturally extended to the power to enforce a given
decision and order, the decision-making independence of the judiciary can be
explained in terms of the reciprocal duty of the other branches of the government,
mainly the executive, to enforce and execute. As Rosenn argues, the executive’s
refusal to enforce judicial decisions undermines judicial independence.®” In effect,
the refusal of the executive or lack of cooperation from it to execute and enforce
decisions and orders of the court can be taken as the usurpation of the principle of
separation of powers. The implementation and enforcement of judicial decisions,
viewed as an extension of judicial independence and intrinsically linked to human
rights protection, is summarised by Lovemore Chiduza, who states that respecting
judicial independence involves implementing court decisions that may challenge
state policy, thereby enhancing accountability, the rule of law, separation of powers,
and the safeguarding of human rights.>®

%5 FGD with Judges, Federal First Instance Court, Dire Dawa Bench, DireDawa, May 2022.

% Interview with a Public Prosecutor (Anonymous), Dire Dawa Branch Office, Ministry of Justice,
Dire Dawa, June 2022.

57 Rosenn, supra note 17, P. 30.

%8 Lovemore Chiduza, ‘The Significance of Judicial Independence in Human Rights Protection: A
Critical Analysis of the Constitutional Reforms in Zimbabwe’, (PhD Dissertation, the University of
the Western Cape, 2013), P. 328.
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Research participants reported instances where the police refused to uphold court
orders, neglecting their responsibility and rendering judicial decisions ineffective.>®
An attorney and criminal suspect observed that the police have significant influence
in court proceedings, as they are able to affect decisions, detain individuals, bring
new charges, or keep those who have been bailed by courts incommunicado. Courts
can also enforce their orders by instructing the police to bring individuals before
them.®® Courts are hesitant to take appropriate action against police officers and
others who do not comply with court decisions and orders because they are
subservient to the executive branch.®! For example, a criminal suspect who had been
granted bail had to give birth to a baby at the police station because the police refused
to release the woman as ordered by the court.®? Even if some judges are courageous
enough to question police officers who have detained criminal suspects granted bail,
it is common to see them removed from benches following the actions they have

taken.3

A Federal High Court judge also holds these opinions.® The refusal of the police to
execute a court decision is common not only in criminal cases but also in high-profile
political cases.®® In practice, in the Ethiopian criminal justice system, it is common
to categorise criminal cases into two categories: “high-profile political criminal
cases,” in which the interest of the government is the top priority,®® and other

criminal cases, in which the government is not very interested. The refusal of the

% FGD with Attorneys, Federal First Instance Court, Guelele Bench, Addis Ababa, May 2022.
80 Interview with an Attorney(Anonymous), Addis Ababa, June 2022; Interview with Mr.Alelegn
Mihretu, a criminal suspect and an attorney, Addis Ababa, October 2023.
81 1d., Interview with Mr.Alelegn Mihretu.
82 Interview with a Judge (Anonymous), Federal High Court, Ledeta Bench, Addis Ababa, October
2023.
8 Interview with Mr.Alelegn Mihretu, supra note 60.
5 Interview with a Judge (Anonymous), supra note 62.
& Ibid.
% Terrorism and related crimes under the Prevention and Suppression of Terrorism Crimes
Proclamation N0.1176/2020, and crimes against the constitutional order and internal security of the
state under Art. 238 ff. of the Criminal Code fall in this category. See the Criminal Code off the
Federal Demcratic Republic of Ethiopia, Proc. No. 414/2005, 2005, Art. 238 ff.
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police to execute the decision and order of the courts is common in high-profile

political cases.

In addition to the empirical data collected from the research participants and
discussed above, there are various documented cases where the police have refused
to enforce court orders. Specifically, there have been instances where the police have
failed to release criminal suspects who have been granted bail. Several criminal
suspects whose release was ordered by the court but was denied by the police have
reported their grievances to the EHRC. For example, between January and February
2024, multiple complaints were filed with the Commission against the following
police departments:®’ Kirkos, Addis Ketema, Akaki Kality, Bole, Lemi Kura, and
Nefassilk Lafto sub-cities, and the Federal Police Criminal Investigation
Department.%® These departments collectively detained over 80 criminal suspects in
violation of court orders.®® In the case of Chief Sergeant Metiku Teshome v. the
Federal Public Prosecutor,® the court had ordered the release of a criminal suspect.
However, despite the court’s ruling, the police detained the individual in a location
that was not a police custody facility or prison. Similarly, in Colonel Gemechu Ayana
etal. v. the Federal Public Prosecutor,’ the primary petitioner stated that after being
released from detention by the Federal High Court, they were subsequently detained
by both the Oromiya Region Special Forces and the Federal Police in different

locations.

57 In order to protect the wellbeing of criminal suspects and due to the fact that most cases are still
pending before the Commission, the researcher will only mention the police department that refused
to release criminal suspects, regardless of a court order.

8 Statistical Data from the EHRC, February 2024.

% Ibid.

0 Chief Sergeant Metiku Teshome v. Federal Public Prosecutor, Federal High Court, File No.
2533009.

"L Colonel Gemechu Ayana et al. v. Federal Public Prosecutor, Federal Supreme Court Cassation
Division, File No. 222914.
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The executive’s interference in judicial proceedings and the refusal of the police to
enforce judicial decisions violate the constitutionally guaranteed institutional
independence of the judiciary. These acts of interference and refusal by the executive
directly violate the rights of arrested persons to be released on bail and their right to
liberty as guaranteed in international human rights treaties and the FDRE
Constitution. They also compromise the judiciary’s institutional independence and
impair its ability to protect and enforce human rights.”? In effect, as 1. Mahomed
cautions, this could “implode the power of the judiciary into nothingness, and much,

much worse, human rights could irreversibly be impaired.””®

4.2.1.3.Jurisdictional Monopoly: Exclusive Jurisdiction over Judicial Issues
One of the most important aspects of judicial independence is the exclusive
jurisdiction of courts over all judicial issues.”* The independence of the judiciary
also requires courts to have the power to determine if a submitted issue falls within
their legal jurisdiction.” In this sense, exclusive judicial power extends beyond the
adjudication of cases brought before the courts by contending individual parties. In
addition to resolving “ordinary cases according to the law,” enabling judicial review
is at the core of judicial independence.’® Judicial independence is crucial for courts

to prevent arbitrary or unjust use of power by political and social actors.””

As the guardian of human rights and fundamental freedoms, the judiciary protects
individuals from unjust and partial laws adopted by the legislature and enforced by
the executive. However, the judiciary can only fulfil this important function if it has

the power of judicial review. In Ethiopia, judicial power is vested in the courts.”® The

72 Constitution of the Federal Democratic Republic of Ethiopia Proc. No. 1/1995, Art. 19 (1)(6) & 17.
3 1. Mahomed, ‘The Independence of the Judiciary’, S. African L.J., Vol. 115, 1998, PP. 658&661.
74 Basic Principles on the Independence of the Judiciary, supra note 8, Principle 3.

S1bid.

76 Stephen B. Burbank, ‘The Architecture of Judicial Independence’, S. Cal. L. Rev., Vol. 72, 1999,
P. 336.

" Christopher M. Larkins, ‘Judicial Independence and Democratization: A Theoretical and
Conceptual Analysis’, American Journal of Comparative Law, Vol. 44, No. 4, 1996, P. 611.

78 Constitution of the Federal Democratic Republic of Ethiopia Proc. No. 1/1995, Art. 79(1).
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Constitution gives exclusive judicial power to courts and prohibits the establishment
of special or ad hoc courts that take away judicial powers from the regular courts or

institutions legally empowered to exercise judicial functions.”

However, the constitutionally bestowed judicial power excludes the right to
challenge unconstitutional laws and acts of the government before a court of law. As
has been repeatedly pointed out, the judiciary in Ethiopia does not have the power to
strike down legislation and acts of the government that are deemed to be in violation
of human rights and fundamental freedoms. This power is given to the HoF
according to Article 83 of the FDRE Constitution. This diminishes the role of the
judiciary in the protection and enforcement of human rights. It is a misconception to
expect a judiciary with no power to oversee other branches in upholding the rule of

law and human rights.&

There is also legislation, such as the Defence Forces Proclamation, that ousts the
jurisdictional monopoly of courts and brings civilians under military courts.5!
According to Article 38 of this Proclamation, the jurisdiction of military courts
extends beyond members of the defence force and includes offences committed by
civilians. This article cross-references to the offences listed under Articles 284-332
of the Criminal Code, which highlight the predominant offences committed by
civilians. For instance, offences such as refusal to perform military service, failure
to comply with a calling-up order, and intentionally contracted unfitness are listed
under Articles 284-286 of the Criminal Code as offences committed by civilians, not
members of the armed forces. Therefore, Article 38 of the Defence Forces

Proclamation, similar to Article 9(5) of the State of Emergency Proclamation,??

1d., Art. 78(4) and 71(1).

8 Diagnostic Study of the Ethiopian Criminal Justice System, The Legal and Justice Affairs Advisory
Council of Federal Democratic Republic of Ethiopia Attorney General, 2021, P. 201.

81 Defense Forces Proclamation, 2019, Proc. No. 1100/2019, Fed. Neg. Gaz., Year 25, No.19.

82 A State of Emergency Proclamation Enacted to Protect Public Peace and Security No. 6/2023,
Ratification Proclamation, 2023, Proc. No. 1299/2023, Fed. Neg. Gaz., Year 30, No. 2.
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violates the right of civilians to be tried by an independent and impartial tribunal
enshrined in Articles 14 and 15 of the ICCPR, the stated international principles and
standards.

4.2.1.4.Financial Autonomy and the Availability of Adequate Budgetary
Resources

Another important aspect of institutional independence is the financial autonomy of
the judiciary and the availability of sufficient budgetary resources. As commonly
stated, the government’s financial power or purse is controlled by the legislative
branch, not the judiciary. Therefore, it is evident that the judiciary primarily receives
its financial budget and other resources from the legislative branch. It is essential for
the judiciary, as one of the three branches of government, to be allocated adequate

resources and be granted the authority to administer those resources.

The importance of allocating adequate financial resources and ensuring the financial
autonomy of the judiciary is recognised in various international legal instruments.
One such instrument is the United Nations Basic Principles on the Independence of
the Judiciary. According to Principle 7, UN member states are required to provide
adequate resources for the judiciary to operate effectively. The Guidelines on a Right
to a Fair Trial in Africa also contain a provision with similar content. States must
provide adequate resources to judicial bodies for their functions.® In addition, states
must consult the judiciary on budget preparation and implementation.®* The HRC
emphasises the importance of allocating additional budgetary resources for the
administration of justice in cases where delays in judicial proceedings are caused by

a lack of resources and chronic underfunding.®® Many constitutions allocate a fixed

8 Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, adopted by
the African Commission on Human and Peoples, (2003), Principle A, Para. 4 (h); See also the
European Charter on the Statute for Judges, DAJ/DOC (98), Para. A, 4 (v).

8 Ibid.

8 HRC, Concluding observations: Democratic Republic of Congo, CCPR/C/COD/CO/3 (2006), Para.
21, Central African Republic, CCPR//C/CAF/CO/2 (2006), Para. 16, cited by HRC in its General
Comment No. 32, Para. 27.
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percentage of the total budget to enhance the financial autonomy of the judiciary.®®
In these jurisdictions, it is common to allocate up to 3% of the total national budget
to the judiciary.8” M. Dakolias and K. Thachuk suggest that this constitutional
measure helps to limit the budgetary influence of the other branches of government

on the judiciary.®

According to the Ethiopian constitutional and legal frameworks, the budget of
federal courts is submitted to the House of People’s Representatives for approval.
Upon approval, the judiciary administers the budget. In addition, the House of
Peoples’ Representatives allocates funds to the Federal Judicial Administration
Council, an important body that supports institutional judicial independence.® The
budget administration and autonomy of federal courts are further reinforced by the
Federal Courts Proclamation.®® Despite this clear constitutional stipulation, the
budget of the judiciary had not been approved by the House of Peoples’
Representatives for the last 25 years. Prior to the 2019/2020 fiscal year, the budget
of the judiciary was submitted to the Ministry of Finance, which then presented it to
the House of Peoples’ Representatives as part of the overall federal government
budget. The budget for the fiscal year 2019/2020 was approved by the House for the
first time. Since then, the budget of federal courts has been consistently approved by
the House of People’s Representatives. Breaking the status quo and obtaining
approval for the judiciary’s budget from the House for the first time after 25 years
was not easy. The former vice president of the Federal Supreme Court, Mr. Solomon

8 Rosenn, supra note 17, P. 16.

87 Addis Zemen, Amharic Daily, Interview with Mr. Solomon Areda, Vice president, the Federal
Supreme Court of Ethiopia (hereinafter Addis Zemen, Interview with Mr. Solomon Areda), January
2020, available at https://www.press.et/Ama/?p=25768.

8 See M. Dakolias and K. Thachuk, ‘Attacking Corruption in the Judiciary: A Critical Process in
Judicial Reform’, Wisconsin International Law Journal, VVol.18, No. 2, 2000.

8 Federal Judicial Administration Proc. No. 1233/2021, Art. 40.

% See the Preamble, Art. 17(2) (c) (e) (i), 19 (2) (4), 36, 37, and 40, Federal Judicial Administration
Proc. No. 1233/2021.
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Areda, described this challenge by stating, “We insisted and exerted pressure to go

to the Parliament to have our budget approved by it.”%

The approval of the judiciary’s budget by the Parliament can be seen as a significant
breakthrough and an important step towards securing the financial autonomy of the
judiciary. However, financial autonomy alone is not sufficient to guarantee
institutional judicial independence. It is equally crucial to ensure that adequate
funding and resources are provided to the judiciary. Currently, the government only
allocates about 0.3% of the total national budget to the judiciary,®® which falls far
below the fixed budget of countries in Latin America, typically around 3%.% The
FDRE Constitution and relevant laws do not address the issue of adequate funding
for the judiciary. The government may allege that economic constraints limit its
ability to allocate more funds. While not legally binding, we can learn from the
Beijing Principles on this matter.** According to the Beijing Principles, when
economic constraints make it difficult to allocate the necessary facilities and
resources to the court system, which judges consider essential for performing their
functions, the maintenance of the rule of law and the protection of human rights still
require that the needs of the judiciary and the court system be given a high level of

priority in resource allocation.®®

If we were to import and inject this logically sound principle into the Ethiopian legal
framework, the government should prioritise the judiciary in the allocation of
funding and resources for the nation. When examining the current allocation of
budget and resources to the judiciary, it becomes apparent that it is not only

inadequate and insufficient but also unfair. Mr. Solomon emphasised the need for a

1 Addis Zemen, supra note 87.

% |bid.

% John McEldowney, Developing the Judicial Budget: An Analysis, A World Bank Conference,
(Saint Petersburg, 2011),P. 12

% Beijing Statement of Principles of the Independence of the Judiciary, the LAWASIA Region,
adopted by the LAWASIA Council, (2001).

% 1d., Para. 42.
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fair distribution of resources from the nation's economy rather than requiring a

budget equal to that of the US judiciary.*

Without adequate funds and resources, the judiciary cannot perform its functions
properly and effectively, and its independence, both institutional and personal, would
be jeopardised. The main problem that the judiciary is facing is a lack of adequate
budget, courtrooms, buildings, a conducive work environment, and infrastructure.®’
As Ferejohn and Kramer correctly put it, “an underfunded court is a distinctly
unpleasant place to work.”% Specifically, a lack of adequate funding and resources
affects the administration of justice in general and the judicial protection of human
rights in particular, such as the right to a fair trial. In this regard, as Mr. Solomon
argues, “without allocating adequate resources and budget [to the judiciary], it is not

possible to think about the rule of law, constitutionalism, and justice.”%

In other jurisdictions, in addition to allocating a consolidated judicial fund, courts
also retain their internal revenue.'® This revenue, which comes from court fees and
other services, is a portion of their budget that is collected and kept by the courts
instead of being transferred to the national treasury.'®* Federal courts collect a
significant amount of money from the judicial services they provide.%? The Federal

% Addis Zemen, supra note 87.

 Ibid.

% Ferejohn and Kramer, supra note 12, P. 985.

9 Addis Zemen, supra note 87.

100 For example, approximately 60% of the courts services budget in Ireland is funded by court fee
income. For more information see PowerPoint presentation by Noel Rubotham, The Budget of the
Courts and Judicial System in Ireland available at https://rm.coe.int/the-budget-of-the-courts-and-
judicial-system-in-ireland-by-noel-ruboth/168076d496(accessed on 29 November 2024). For
more information on the allocation of a consolidated judicial fund see John McEldowney, Developing
the Judicial Budget: An Analysis, https://biblioteca.cejamericas.org/bitstream/handle/2015/1771/wb-
judicial-budget.pdf?sequence=1&isAllowed=y (accessed on 29 November 2024); Adam llyas and
Paulus Rudy Calvin Sinaga, ‘The Urgency of Budget Independence For The Constitutional Court In
Strengthening The Independence Of The Judiciary’, Nagara Law Journal, Vol. 1, No. 2, 2024.

101 Addis Zemen, supra note 87.
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Supreme Court also suggested that the internal revenue of courts should be included
in the judiciary’s budget, to be regulated in the two yet-to-be adopted proclamations,
the repeatedly cited Federal Courts Proclamation and the Federal Judiciary

Administration Proclamation.%

Regretfully, the Parliament rejected this
recommendation and excluded it from the stated proclamations. This shows the
unwillingness of the legislative branch to allocate a sufficient budget and resources

to the judiciary, even by letting the latter retain its internal revenues.

4.2.2. Personal Independence and the Protection and Enforcement of
Human Rights in Ethiopia

One mechanism for ensuring judicial independence is to secure the personal
independence of individual judges. Personal judicial independence refers to the
autonomy and impartiality of judges in the judicial process and administration of
justice.1%* Therefore, it can be argued that “individual judicial independence exists
primarily for the benefit of institutional independence” of the judiciary.'® In other
words, as Lord Phillips convincingly argues, personal independence is inseparable
from institutional independence, as the latter greatly contributes to the former.1% To
guarantee the judiciary this protection, judges should be independent and shielded
from interference and pressure from the two branches of the government and the

public.

Personal judicial independence can be manifested in different ways. As previously
discussed, one manifestation of personal independence is the freedom of judges to
decide cases. To maintain personal judicial independence, judges must have the

103 Addis Zemen, supra note 87.
104 Mohamed Ali Mohamed Kotby, ‘Judicial Independence versus Judicial Impartiality: A
Comparative Approach’, (PhD Dissertation, Middlesex University, 2022), P. 202.
105 Stephen B. Burbank, ‘Judicial Independence, Judicial Accountability, and Interbranch Relations’,
Geo. L.J., Vol. 95, 2007, P. 912.
196 Tord Phillips, ‘Judicial Independence and Accountability: A View from the Supreme Court, UCL
Constitution Unit, launch of research project on ‘The Politics of Judicial Independence’ London,
2011, cited in Laura-Stella Eposi Enonchong, ‘Judicial Independence and Accountability in
Cameroon: Balancing a Tenuous Relationship’, Afr. J. Legal Stud., Vol. 5, 2012, P. 331.
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freedom to decide cases solely based on the law and the evidence presented before
them. External influences, whether through public opinion, public protests, or
pressure from interest groups, should not interfere with the judge’s impartiality.
Judges must evaluate cases without compromising objectivity and resist the
temptation to align their decisions with external factors. Judges must be able to
approach each case with an open mind and be free from any bias or predetermined
outcome. Another related protection is the protection from political interference.
Protecting judges from political interference is vital to ensuring personal judicial
independence. Judicial immunity shields them from arbitrary removal, disciplinary
actions, or intimidation arising from their judgments or opinions. All of these
protections help judges ensure impartiality. In turn, impartiality assures judges that
they can make decisions solely based on the law and the facts presented before them,

guarding against any personal or external influence.

The appointment procedure is a crucial aspect of personal judicial independence.
How judges are appointed plays a significant role in ensuring personal judicial
independence.’®” Judicial recruitment processes that prioritise merit-based
appointments over political or patronage-based selections also help uphold personal
judicial independence. In addition, personal judicial independence also necessitates
safeguards against external interference. This includes protection from political,
economic, or other pressures that could compromise the independence of judges and

influence their decisions.

The concept of personal judicial independence recognises the need for judges to be
free from any undue influence that may cloud their judgment or impede their ability
to uphold the rule of law and protect human rights.’%® The following subsection

107 See Chavez, Rebecca Bill. ‘The appointment and removal process for judges in Argentina: The
role of judicial councils and impeachment juries in promoting judicial independence’, Latin American
Politics and Society, Vol. 49, No. 2, 2007, PP. 33-58.

108 | bid.
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analytically discusses the different manifestations and components of personal
judicial independence in light of the various legal frameworks and principles,
including the UN Basic Principles on the Independence of the Judiciary, the
Ethiopian constitutional and legal frameworks, along with the analysis of the

collected empirical data, and other relevant sources of information.

4.2.2.1.Impartiality
The literature distinguishes between two interrelated aspects of judicial
independence: impartiality and insularity.®® In the context of judicial independence,
insularity generally refers to the importance of shielding the judiciary from
interference and pressure from the executive branch, as well as ensuring the personal
independence of judges. On the other hand, impartiality pertains to a judge’s mindset
towards a case and its parties.!’® The HRC states that judges should be impartial
under Art. 14 of the ICCPR, meaning they must not have biases or favour any
party.!! Therefore, impartiality refers to the duty of judges to be transparent, neutral,
and free from bias and cannot be equated with the independence of judges. However,
the impartiality of judges can be seen as a crucial element in safeguarding and
ensuring judicial independence. It is reasonable to argue that the concept of judicial
independence, particularly personal independence, cannot be fully understood unless

it is accompanied by impartiality.

Impartiality, like an independent judiciary, is “at the heart of a judicial system that
guarantees human rights in full conformity with international human rights law.”*2
The second Basic Principle of the UN requires the judiciary to decide matters before

them impartially, based on facts and laws without any restrictions, improper

109 Menberetshai Tadesse, ‘Judicial Reform in Ethiopia’, (PhD Dissertation, University of
Birmingham, 2010), P. 251.
110 International Principles on the Independence and Accountability of Judges, Lawyers and
Prosecutors, supra note 13, P. 20.
11 HRC, Communication 387/1989, Arvo. O Karttunen v. Finland, UN document
CCPR/C/46/D/387/1989 (Jurisprudence), Para. 7.2.
112 International Principles on the Independence and Accountability of Judges, Lawyers and
Prosecutors, supra note 13, P. 2.

59



The Role of Judicial Independence ... DOI: https://dx.doi.org/10.4314/hujl.v9il.2

influences, inducements, pressures, threats, or interferences, direct or indirect, from
any quarter or for any reason. Similarly, the Ethiopian constitutional and legal
frameworks recognise the principle of impartiality of judges under Art. 79(3),
establishing a principle on the function of judges with full independence and by

relying solely on the law.*3

Impartiality in the administration of justice can be compromised by various factors,
such as economic, social, or political influences on judges, which can lead to bias,
corruption, or a lack of integrity in decision-making.!** The collected data on the
impartiality of federal court judges show that there were instances in which federal
court judges were not impartial. According to the research participants, a lack of
impartiality is witnessed in putting convicts on probation, granting bail, and cases in

which the interest of the government is at stake.

Concerning putting convicts on probation and releasing criminal suspects on bail,
among the stated instances of lack of impartiality, several research participants
mentioned that judges are inconsistent in releasing convicts on probation. An
attorney has pointed out the unequal treatment in the judicial system, where the
wealthy can pay for bail or probation and be released, which erodes trust in the
system.®> A public prosecutor highlighted the perceived bias in granting probation
to serious economic criminals over prison sentences for minor offenders, attributing
this to bribery considerations.*'® An interviewed public prosecutor at the Ministry of
Justice shares the same opinion. According to the public prosecutor, although it may
be challenging to accept and confirm, there is a rumour that a convicted person who

113 The constitutional recognition of the impartiality of judges is elaborated by the Federal Judicial
Administration Proclamation Arts. 3, 35-38, and 43, as well as Arts. 26, 29 (4), 32, and 33-34 of the
Federal Courts Proclamation.

114 Diagnostic Study, supra note 80 P. 216.

115 Interview with an Attorney at Law at Federal Courts (Anonymous), Dire Dawa, June 2022.

116 Interview with a Public Prosecutor and Coordinator of Economic Crimes (Anonymous), Dire
Dawa Branch Office, Ministry of Justice, Dire Dawa, June 2022.
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can pay a bribe will be placed on probation, while someone who cannot afford it will

be sent to prison.tt’

A Public Prosecutor, who serves as the Deputy Director General for Corruption
Crimes Prosecution at the Ministry of Justice, shares the same opinion. He said
judges might accept bribes to favour fines instead of jail, resulting in many unable

to pay being refused probation.8

Concerning the lack of impartiality in releasing criminal suspects on bail, the
research participants mentioned the inconsistency and disparity with the law as
follows: “Regarding bail, there is an issue that bothers us as public prosecutors.
Sometimes a serious crime is committed and bail is granted, and sometimes bail is

granted on serious conditions for a non-violent crime.”**°

An attorney interviewed expressed the opinion that courts lack impartiality when
cases involving the government’s interests are at stake. According to the attorney,
government interest in legal cases can lead to bias in favour of the government,
sometimes overriding impartiality.*?® In high-profile cases, court administrators
often reassign judges, remove them from handling specific cases, and assign judges
who are perceived as favourable by anticipating the outcome of the case.'?* Judges
of the Federal High Court have been complaining about internal interventions from
court administrators regarding the assignment of judges to benches and the stepping
down of judges from cases.'?? This internal pressure from court administrators,

notably from the officials assuming higher positions in the hierarchy of courts, has

17 Interview with a Public Prosecutor (Anonymous), Ministry of Justice, Addis Ababa, June 2022.
118 Interview with the Deputy Director General (Anonymous), Corruption Crimes Prosecution
Directorate General, Ministry of Justice, Addis Ababa, May 2022.

119 Interview with a Public Prosecutor and Coordinator of Economic Crimes (Anonymous), supra
note 116.

120 Interview with an Attorney (Anonymous), at the Federal First Instance Court, Bole Bench, Addis
Ababa, June 2022.

121 Interview with Mr.Alelegn Mihretu, supra note 60.

122 Interview with a Judge (Anonymous), Federal Supreme Court Cassation Division, Addis Ababa,
October 2023.
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also been reported as a threat to judicial independence.?® The Director of Judgment
Inspection and Judge’s Discipline Committee at the Federal Judicial Administration
Council believes in the prevalence of a lack of impartiality that primarily stems from

judges' relationships and bribes.?*

Based on the data collected from various participants, including judges, it is evident
that a lack of impartiality is prevalent in federal courts. The main causes of judges’
partiality include the political implications of cases, administrative pressures,
judicial corruption, and ethnic and interpersonal ties. Specifically, there is an abuse
of judicial discretion and partiality in decisions regarding putting convicts on
probation, granting bail, and possessory action cases. In addition, there is
interference from the executive branch in possessory action cases, further

contributing to the lack of impartiality in the handling of these cases by judges.

4.2.2.2.Recruitment and Appointment Procedure
One of the procedural measures that helps ensure the independence of the judiciary
is the recruitment and appointment of judges. Generally, what is important in the
recruitment and appointment procedure of judges is to ensure that it is conducted
without interference and manipulation from the two branches of government,
specifically the executive branch. This is because if judges are not appointed and
promoted based on their legal skills, the judiciary may fail to deliver justice

independently and impartially. 12°

The HRC has examined the impact of the appointment criteria of judges on judicial
independence. As mentioned in its general comment, the requirement of

independence specifically refers to the procedure and qualifications for the

123 Diagnostic Study, supra note 80, P. 208.

24nterview with the Director (Anonymous), Judgment Inspection and Judge’s Discipline, Federal
Judicial Administration Council, Addis Ababa, June 2022.

2nternational Principles on the Independence and Accountability of Judges, Lawyers and
Prosecutors, supra note 13, P. 38.
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appointment of judges.!?® States must ensure judicial independence by establishing
clear procedures and objective criteria for appointing judicial members in their
constitutions or laws.*?’ In its concluding observation on Slovakia, the Committee
underlined the importance of taking specific measures to ensure judicial
independence. This includes shielding judges from political pressures through

legislation governing their appointments.1?8

The generally agreed-upon selection criteria of judges, among other things, should
be based on the candidate’s merit, integrity, and qualification; it should not be based
on the political loyalty or affiliation of the candidate to the government. Similarly,
the UN Guiding Principles on Judicial Independence stipulate that judicial selection
and appointment should be based on integrity, ability, and appropriate legal
qualifications. They should be free from improper motives and conducted without
discrimination based on race, colour, sex, religion, political affiliation, or any other

factors.12®

Similarly, judges should be appointed based on integrity, training, and ability, as
outlined in the Principles and Guidelines on the Right to a Fair Trial and Legal
Assistance in Africa.’*® Merely setting appointment criteria for judges does not
guarantee judicial independence. A proper appointment procedure must be in place
to ensure that these criteria are followed during the appointment process. In this
regard, the accepted requirement is the selection of judges, and the appointment
procedure should be conducted by an organ independent of the two branches of the
government. For instance, the Principles and Guidelines on the Right to a Fair Trial

and Legal Assistance in Africa underline the importance of establishing an

126 HRC, General Comment No. 32, supra note 2.
127 1bid.
128 Concluding Observations of the HRC on Slovakia, UN document CCPR/C/79/Add.79, Para. 18.
129 Basic Principles on the Independence of the Judiciary, supra note 8, Principle 10.
130 Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, supra note
83, Principle A, Para. 4 (i).
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independent body that will ensure transparency and accountability in the

appointment of judges.*!

In the Ethiopian legal and constitutional framework, the legislative organ, the Prime
Minister, and the Judicial Administration Council participate in the selection and
appointment of federal judges.'®? Here, it is important to distinguish between the
appointment procedures of the president and the vice president of the Federal
Supreme Court, the presidents and the vice presidents of lower courts, and federal
judges. The president and the vice president of the Federal Supreme Court are
appointed by the House of Peoples’ Representatives, upon recommendation by the
Prime Minister.'3 Therefore, as far as the appointment of the leadership of federal
courts in general and the Federal Supreme Court in particular is concerned, the power
of the executive is limited to recommending candidates to the stated offices, and the
Judicial Administration Council does not play any role. However, it can be perceived
that, in recommending the president and the vice president for appointment, the
Prime Minister cannot be free of political considerations and the interests of the
executive. Given the considerable power that the president and the vice president of
the Federal Supreme Court have over the Supreme Court and lower federal courts, it
“would induce judges to anticipate that ‘wrong’ decisions in particular cases could

have career consequences, thus negatively impacting their independence.”***

Unlike the appointment of the president and the vice president of the Supreme Court,
the nomination and appointment processes for federal judges, presidents, and vice
presidents of the Federal High Court and the Federal First Instance Court are the

same. Candidates are nominated for appointment by the Judicial Administration

181 1d., Principle A, Para. 4 (h). See also the European Charter on the Statute for Judges, supra note
83, Para. 1.3.

132 Constitution of the Federal Democratic Republic of Ethiopia Proc. No. 1/1995, Art. 81.

133 1d., Art. 81(1).

134 Diagnostic Study, supra note 80, P. 209.
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Council and then submitted to the Prime Minister. Finally, their appointment is
approved by the House of People’s Representatives.’® When it comes to the
appointment of federal judges, as well as the presidents and vice presidents of the
two lower courts, an important question arises about the Prime Minister’s role.
Specifically, it is unclear whether the Prime Minister’s role is simply to submit
candidates to the House, or if he also has the authority to reject nominations made
by the Council before submitting them for approval. Unfortunately, both the
Constitution and the Judicial Administration Proclamation do not provide clear
guidance on this matter. It can be argued that the Prime Minister, as the bridge
between the Council and the House in the nomination procedure, has the authority
to reject the nomination by availing himself of the silence of the Constitution and the
Proclamation. The Council does not have legal grounds to challenge the Prime
Minister’s rejection, bypass it, and submit candidates for the approval of the House.
Therefore, it can be concluded that the Prime Minister or the executive plays an
important role in the appointment of presidents and vice presidents of all levels of
courts and federal judges. In the latter case, his role goes beyond submitting judges
for appointment; he has the power and discretion to reject nominations made by the
Council. The possibility of this complexity and legal uncertainty could undermine
the role of the Judicial Administration Council and pave the way for the interference
of the executive in the appointment procedure of federal judges.

About the criteria for the selection and appointment of judges, the Constitution is
silent. However, it should be noted that a capable and legitimate judiciary relies on
the professional competence of individual judges.**® In addition, access to competent
adjudication is a human right for court users.'®” In this regard, the Judicial

Administration Proclamation provides for the general requirements for the

135 See Art. 8 (1) (2) and 9 (3) of the Federal Judicial Administration Proc. No. 1233/2021 and Art.
81(2) of the Constitution of the Federal Democratic Republic of Ethiopia Proc. No. 1/1995.

136 The Comprehensive Justice System Reform Program Baseline Study Report, Ministry of Capacity
Building, Justice System Reform Program Office, 2005, P. 161.

137 1bid.
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appointment of federal judges, as well as additional requirements for those appointed
to the Federal First Instance Court, Federal High Court, and Federal Supreme
Court.*® According to Art. 20 of the Proclamation, there are specific requirements
that must be met for a person to be appointed as a federal judge. These requirements
include being an Ethiopian national, having a proven reputation for probity, integrity,
honesty, and being free from morally repugnant conduct. In addition, the individual
must be in good health and demonstrate a sense of duty, responsibility, and diligence
of the highest standard that is fitting for the position based on their competence to
assume the responsibilities of a judge. They must also have a sense of justice and a
commitment to respecting the rule of law, be willing to serve as a judge, have no
criminal convictions except for minor contraventions, be at least 30 years old, and
hold at least an LLB Degree from a recognised institution of higher learning. From
the reading of these general requirements, it can be concluded that the selection
criteria are objective and based on the merit, competence, integrity, and qualification
of the candidate as enshrined under different instruments and recommended by the
HRC. This will, in turn, help ensure a competent, independent, and impartial

judiciary.

This researcher empirically assessed the practice of the recruitment and appointment
of judges, considering the stated general requirements; the research participants
questioned the observance of some of the legally stipulated recruitment and
appointment requirements. The opinion of the research participants is that the
recruitment and appointment of judges is not based on merit, competence, integrity,
or qualification. During the interview, the attorney specifically mentioned that the
recruitment and appointment of judges primarily consider the political leanings and

ethnic backgrounds of the candidates. The attorney believes that judicial misconduct

138 Faderal Judicial Administration Proc. No. 1233/2021, Art. 20-23.
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often occurs when appointments are made based on ethnicity rather than merit, with

quotas taking precedence over qualifications.!3®

Other interviewed research participants and discussants in the focus group
discussions shared the opinion of the quoted informant.!*° Research participants
believe that judges are selected based on politics, ethnicity, and connections, rather
than merit or qualifications. They also mentioned that ethnic quotas play a significant
role in the selection process.**' A public prosecutor mentioned that judges should
not be selected based on ethnic quotas, as the judiciary is not a political entity like
the House of Federation.!*? The practices mentioned by the research participants,
even if they were used to a limited extent, do not align with the recruitment and
appointment criteria accepted by international instruments and the requirements
outlined in the Judicial Administration Proclamation. This will, in turn, hinder the
right to a trial by independent and impartial courts in general, as well as the role that

the judiciary can play in the protection and enforcement of human rights in particular.

5. Conclusion
Although commendable measures have been taken in adopting laws, the institutional
independence of federal courts is compromised by interference from the executive
branch and reluctance from the police to enforce court decisions and orders. This
diminishes the inherent power of courts to protect human rights. The jurisdictional
monopoly of the judiciary has also been eroded by Article 38 of the Defence Forces

Proclamation and Article 9(5) of the recently adopted State of Emergency

139 Interview with an Attorney at Law at Federal Courts (Anonymous), supra note 115.

140 Interview with a Judge (Anonymous), Federal Supreme Court Cassation Division, Addis Ababa,
May 2022; FGD with Attorneys and Public Prosecutors, Federal First Instance Court, Bole Bench,
Addis Ababa, May 2022; FGD with Attorneys, Federal First Instance Court, Guelele Bench, supra
note 59; Interview with a Representative Judge (Anonymous), Federal High Court, Dire Dawa
Assigned Division, Dire Dawa, June 2022; Interview with an Attorney at Law (Anonymous), Addis
Ababa, May 2022.

141 1d.; Interview with a Judge(Anonymous), Federal Supreme Court Cassation Division, Id.; FGD
with Attorneys and Public Prosecutors, Federal First Instance Court, Id.; FGD with Attorneys, Federal
First Instance Court, Guelele Bench, Id.

142 Interview with a Public Prosecutor (Anonymous), Guelele Branch Office, Ministry of Justice,
Addis Ababa, May 2022.
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Proclamation Enacted to Protect Public Peace and Security. Even if the judiciary’s
budget is approved by the Parliament, the allocated resources are insufficient for
effective justice administration and safeguarding human rights. Adequate funding is

crucial for upholding the rule of law and constitutionalism.

The analysed empirical data reveals a lack of impartiality in federal courts regarding
the individual independence of judges. This is evident through instances of abuse of
discretion, partiality in placing convicts on probation, granting bail, executive
interference, and pressures in possessory action cases. The recruitment and
appointment criteria of judges align with international guidelines and the
jurisprudence of the HRC. However, some of the legally stipulated recruitment and
appointment requirements are not practically observed; the recruitment and
appointment of judges mainly consider the political inclination and ethnic origin of
the candidates. This practice is not in tandem with the legally recognised importance
of the “depoliticisation of the process by which judicial personnel are appointed and
removed.”'*® Specifically, the Prime Minister plays an important role in the
appointment of presidents and vice presidents of all levels of courts and federal
judges. This role extends beyond simply submitting judges for appointment; it also
has the power and discretion to reject nominations made by the Council. In the case
of the president and the vice president of the Federal Supreme Court, the Judicial
Administration Council does not play a role in their selection and appointment; the

executive and the Parliament have full control over the entire process.

In general, it can be concluded that constitutional provisions and subsidiary laws
regarding judicial independence are inspired by internationally recognised

guidelines, standards, and the jurisprudence of human rights monitoring bodies.

143 Bruce M. Wilson, Juan Carlos Rodriguez Cordero, and Roger Handberg, ‘The Best Laid Schemes
... 2004, Gang Aft A-Gley: Judicial Reform in Latin America: Evidence from Costa Rica’, Journal of
Latin American Studies, Vol. 36, No. 3, 2004 P. 514, cited in Elias N. Stebek, ‘Judicial Reform
Pursuits in Ethiopia, 2002-2015: Steady Concrete Achievements - versus - Promise Fatigue’, Mizan
Law Review, Vol. 9, No. 2, 2015, P. 221.
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However, these provisions and laws are not fully implemented and practised. As J.
Mark Ramseyer rightly asserts, “Judicial independence is not primarily a matter of
constitutional text.”** Therefore, a “constitutional provision stating that the
judiciary shall be independent merely indicates a commitment but does not
suffice.”**® Most importantly, “judicial independence waxes and wanes with changes
in the political composition.”**® Similarly, the legal and empirical analysis of this
article also highlights that constitutional and legal recognition is the key instrument
to ensure judicial independence in Ethiopia. Along with this legal framework, as this
article suggests, the development and realisation of judicial independence in a legal
system depends on the development of judicial institutions and practices that
embrace good governance and a political culture that relies on and is committed to
the rule of law and separation of governmental power. The constitutional history and
constitutional practice of Ethiopia, unfortunately, have not significantly impacted
changes in the judicial administration of justice, the protection and enforcement of

human rights in general, and judicial independence in particular.

Therefore, the Ethiopian government should go beyond simply stating its
commitment to judicial independence in the constitution by fully and effectively
enforcing the constitutionally mandated principles of judicial independence. More
specifically, the identified challenges to judicial independence that have affected the
role of the judiciary in the protection of human rights in Ethiopia, such as political
interference, lack of resources, and corruption, demand immediate intervention by
the government. There should also be legal and constitutional reforms to address the
identified legal and constitutional gaps, strengthen and ensure judicial accountability

and integrity, and provide training for judges and attorneys on legal and judicial

144 3, Mark Ramseyer, T he Puzzling (In)dependence of Courts: A Comparative Approach’, J. Legal
Stud. Vol. 23, 1994, cited in Stephen B. Burbank, ‘The Architecture of Judicial Independence’, S.
Cal. L. Rev., Vol. 72,1999, P. 332.
145 Laura-Stella Eposi Enonchong, ‘Judicial Independence and Accountability in Cameroon:
Balancing a Tenuous Relationship’, Aft. J. Legal Stud., Vol. 5, 2012, P. 334.
196 McNollagast, ‘Positive Political Theory and the Law: Conditions of Judicial Independence’,
Journal of Contemporary Legal Issues, Vol. 15, 2006, P. 108.
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ethics. By implementing these reforms, the judiciary will be better equipped to
effectively fulfil its crucial role in protecting and upholding human rights. If not, as
Mahomed rightly concludes and cautions, subverting judicial independence and
attacking the independence of the judiciary is detrimental “[attacking] and
[subverting] the very foundations of the freedoms articulated by the constitution to
protect humankind from injustice, tyranny, and brutality.”**” The judiciary, both at
large and within the Federal Judicial Administration Council, should make every
effort to exercise their constitutionally granted judicial independence and power.
This is crucial to effectively protect and enforce human rights, shielding them from

any unwarranted interference or pressure from the executive branch.
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‘Real Rape Myth’ and Legal Process: Knowledge and Perception of Criminal
Justice Actors’ in South Ethiopia Region

Kidus Meskele Ashine* and Wondemagegn Tadesse Goshu**
Abstract

In Ethiopia, cross-sectional studies show a high prevalence of rape among women and girls.
Though numerous policy improvements have been implemented, including a rape legislation
reform, it is still unclear to what extent these changes have helped shift the focus of rape
case processing from the victim's behaviour to that of the offender criminal behaviour in the
legal system. This study therefore intended to identify how these knowledge and perception
affect rape prosecutions in South Ethiopia Region. To accomplish this, the study used a
socio-legal methodology. A socio-legal method of conducting empirical research that
combined three methods: questionnaires, interviews, and court document analysis was used.
230 key actors, including judges, prosecutors, defence lawyers, and investigating police,
responded to a self-administered questionnaire. Forty interviews were conducted with
participants, and 316 prosecution and court files were analysed. Regarding the knowledge
and perception of the criminal justice actors, 86.1% defined rape as a forced penile-vaginal
penetration. The majority of the respondents have rated their attitude on the two-item scale
above the average of 52.25%. This suggests that many of the key actors in the legal process
have a propensity to believe rape myths and have been swayed by rape victims' actions
during rape when addressing rape cases. Besides, data from interviews, as well as case
review analysis, revealed that victims' actions during rape have a significant influence on
the legal process. The findings in this study indicate the tendency of Criminal Justice Actors
to hold false beliefs about the characteristics and behaviour of a "genuine” rape victim and
to focus on these, rather than on the defendants' actions, as one of the major factors that
produce unfair processes in rape cases.
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1. Introduction
Rape is an everyday occurrence that girls and women face in all cultures and
societies.! Rape violates several rights, including the right to life, the right to equal
protection under the law, the right to equality in the family, the right to health, and
the right to just and favourable working conditions.? The denial of fundamental
human rights and freedoms to women is perhaps the most serious consequence of
rape.® Rape is thought to be discriminatory because the threat of rape reduces
women's autonomy by altering their lifestyles and restricting certain choices for

women, such as freedom of movement, to reduce the risk of being raped.*

The term rape is used about only one gender-specific sexual offence in the Ethiopian
Criminal Code (2004), namely, sexual intercourse (penile-vaginal penetration) of a
man with a woman outside of marriage, by violence (physical force), by threat of
force (grave intimidation), or by rendering the victim incapable of offering resistance
or unconscious. Other sexual offences have been treated separately, with different
headings and severity of penalties. However, in the current study, the term "rape"
refers to only one gender-specific sexual offence that has been criminalised under
the Ethiopian Criminal Code (2004).° The Ethiopian Criminal Code (2004) defines
rape as follows:

"Whoever compels a woman to submit to sexual intercourse outside wedlock,

whether through violence or grave intimidation, or after rendering her

unconscious or incapable of resistance, is punishable..."

IR. Barry Ruback and Neil A. Weiner, Interpersonal violent behaviours: social and cultural aspects, ((eds.),
Springer Publishing, New York, 1995), p. 63-87.

%ibid

SUNICEF, Domestic Violence against Women and Girls, Innocenti Digest, No. 6, 2000,
<https://www.unicef.org/malaysia/ID_2000_Domestic_Violence Women_Girls__6e.pdf.> accessed on
Oct 7, 2023.

“Brande Stellings, ‘The Public Harm of Private Violence: Rape, Sex Discrimination and Citizenship, Harvard

Civil Rights-Civil Liberties Law Review’, Vol.28, No. 1,1993, P. 187.

5 Criminal Code of Ethiopia, 2004, Art. 620, Proc. No. 414/2004, 9" May, 2005.

& Criminal Code Proc. No. 414/2004, Art. 620(1).
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According to Tsehai Wada, the act must involve compulsion and be performed with
the intent of having sexual intercourse with the victim to be punishable under Article
620 of the 2004 Criminal Code.” Furthermore, the provision specifies that, while the
perpetrator can be either a man or awoman, the victim must be female.® Tsehai Wada
went on to interpret the provision as referring to forced sexual intercourse committed
outside of marriage, implying that marital rape is not a crime under the Criminal
Code.® Tsehai Wada contended that compulsion methods include the use of violence,
severe intimidation, and rendering the victim unconscious or incapable of

resistance.1®

In Ethiopia, according to a national study conducted by the Ministry of Women,
Children, and Youth Affairs, the prevalence of sexual violence, with rape being a
significant factor in the workplace, was 37% in the public sector and 33% in the
private sector.!* The prevalence rate in secondary schools was 20.7%, while it was
found to be much higher in higher education institutions, which is 39%.? Similarly,
according to the 2016 Demographic and Health Survey, 10% of women aged 15 to
49 had experienced sexual violence at some point in their lives, and 7% had
experienced sexual violence in the year preceding the survey.!® According to the

survey, 5% of women had experienced sexual violence by the age of 18 and 2% by

"Tsehai Wada, ‘Rethinking the Ethiopian Rape Law, Journal of Ethiopian Law’, Vol.25, No.2, 2012,

P.191-253. According to Tsehai, there are several factors that distinguish sexual assault from rape:

Sexual assault is defined as "an act corresponding to the sexual act, or any other indecent act,” whereas

rape is defined as "sexual intercourse" (penile-vaginal penetration). Another distinction is that sexual

assault has a broader scope than rape because it can be committed by a woman against a man or vice

versa, whereas rape is a crime committed only by a man against a woman. In addition, marital rape is

not excluded from sexual assault but from rape. In terms of gravity, sexual assault and rape can be

distinguished because the former is punishable by a simple imprisonment of not less than one year or

a rigorous imprisonment of not more than ten years, whereas the latter is punishable by a rigorous

imprisonment of five to fifteen years. Emphasis added.

8ibid

%ibid
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UMinistry of Women, Children and Youth Affairs, Assessment of Conditions of Violence Against

Women in Ethiopia (Final Report November 2013) Addis Ababa Ethiopia 60-64.
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BCentral Statistical Agency, Ethiopia Demographic and Health Survey (2016) Addis Ababa,
Ethiopia, and Rockville, Maryland, USA: CSA and ICF 292.
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the age of 15. However, due to complex sociocultural and institutional factors, a
large number of rape crimes go unreported to authorities. Even when reported, the
likelihood of charges and conviction is lower.** According to a 2016 Demographic
and Health Survey report, only 8% of sexual violence victims seek police
assistance.'® Only 2 - 3% of women have ever sought assistance from other service

providers such as lawyers, doctors, and social workers.*®

Rape law reform and various policy measures have been implemented in Ethiopia
over the last two decades to address the problem of rape against women.
Nonetheless, important questions remain about the extent to which the reforms have
produced meaningful results in terms of improving the legal process for rape and
rape victim treatment. It also discovered that the reforms have not resulted in a shift
in the focus of rape case-processing from the victim's character, reputation, and
behavior to the criminal conduct of the offender.’

Feminist scholars' research in several Western countries since the 1970s has revealed
fundamental issues in rape prevention. First, unreported rapes continue to be
common, resulting in many rapists going unpunished.'® Second, rape case attrition
rates are high in many jurisdictions.'® Rape complaints are routinely dropped at all
stages of the criminal justice system, from police to prosecution to courts, resulting
in low conviction rates. Third, in many countries, rape victims have been humiliated

by the criminal justice system during the legal process.?°

4L ynda Lytle Holmstrom and Ann Wolbert Burgess, The victim of rape: Institutional reactions,
(Wiley & Sons, New York, 1978), p. 223.

15Supra note 13, p. 297.

Libid

"Mesay Hagos, ‘Effects and Limitations of Rape Law and Policy Reforms in Ethiopia’ (PhD Thesis,
Addis Ababa University, 2020).

18 Jennifer Temkin, ‘And always keep a-hold of nurse, for fear of finding something worse:
Challenging rape myths in the courtroom, New Criminal Law Review’, Vol.13, No.4, 2010, P. 710-
734.

Bibid, P. 711.

Dibid, P. 712.
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Some feminists have referred to the negative experiences of many complainants
during both the investigation and trial processes as "judicial rape,” owing to
mistreatment of victim-witnesses during cross-examination.?! These issues highlight
a "justice gap™ in the successful prosecution of sexual violence, though it should be

noted that some jurisdictions have made progress.??

According to feminist research, the "justice gap” in rape cases is at least partly due
to the influence of rape myths.?®> A myth is defined as "a widely held but false
belief.”?* Rape myths are "prejudiced, stereotypical, and false beliefs about rape,
rape victims, and rapists."?® They are "generally false but widely and persistently
held attitudes and beliefs that serve to deny and justify male sexual aggression
against women."?® They frequently blame the victim while excusing the
perpetrator.?” The public and criminal justice practitioners' denial of rape is at the
heart of rape myths.?® Similarly, Martha Burt defines rape myths as "prejudiced,
stereotyped, or false beliefs about rape, rape victims, and rapists [...] creating a
climate hostile to rape victims [...] a pervasive ideology that [...] supports or excuses
sexual assault".?® Rape myths, according to Lonsway and Fitzgerald, are "generally
false but widely and persistently held attitudes and beliefs that serve to deny and

2Sue Lees, ‘Judicial rape, Women’s Studies International Forum’, Vol.16, No.1, 1993, P. 11-36.
220livia Smith and Tina Skinner, ‘How rape myths are used and challenged in rape and sexual assault
trials, Social and Legal Studies’, Vol.26, No.4, 2017; Jennifer Temkin, Rape and the Legal Process,
(2" ed., Oxford University Press, Oxford, 2002).

Z3Jennifer Temkin, Jacqueline M.Gray and Jastine Barrett, ‘Different functions of rape myths use in
court: Findings from a trial observation study, Feminist Criminology’, VVol.13, No.2, 2018, P. 205-
226; Friederike Eyssel and Gerd Bohner, ‘Schema effects of rape myth acceptance on judgments of
guilt and blame in rape cases: The role of perceived entitlement to judge, Journal of Interpersonal
Violence’, Vol.26, N0.8, 2011; Supra note 22; Susan Estrich, Real Rape, (Harvard University Press,
1987);Sue Lees, Carnal Knowledge: Rape on Trial, (Hamish Hamilton, London, 1996), p. 31.

24 Cambridge Dictionary <https://dictionary.cambridge.org> accessed on Jan 25, 2023.

#Supra note 18, P. 714.

% Kimberly A. Lonsway and Louise F. Fitzgerald, ‘Rape myths, Psychology of Women Quarterly’,
Vol.18, 1994, P. 134.

Z'Friederike Eyssel and Gerd Bohner, ‘Schema effects of rape myth acceptance on judgments of guilt
and blame in rape cases: The role of perceived entitlement to judge, Journal of Interpersonal
Violence’, Vol.26, No.8, 2011, P. 1580.

28 jbid

2 Martha Burt, ‘Cultural Myths and Supports for Rape, Journal of Personality and Social
Psychology’, Vol.38, No.2, 1980, P. 217-230.
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justify male sexual aggression against women." They contended that rape myths
serve a specific function in society by justifying sexual violence against women and
maintaining social norms based on gender inequality.®® Rape myths are widespread
assumptions about rape that "affect subjective definitions of what constitutes a
‘typical rape,” contain problematic assumptions about the likely behavior of
perpetrators and victims, and paint a distorted picture of rape's antecedents and

consequences."3!

The "real rape"™ myth is an example of a rape myth. This refers to a limited
understanding of rape, which envisions a genuine rape victim as a respectable
woman who is attacked by a stranger in a remote location, resists the assault, suffers
significant injuries as a result of the abuse, and promptly reports the incident to the
police, expressing distress.®? Because of this belief, other types of rapes that do not
conform to this stereotype may not be considered "real” and may be attributed to
victim characteristics or behaviors such as dress, speech, or other situational conduct.
3BAs a result of such beliefs, the victim may be (partially) blamed for their
victimisation rather than the offender. **Rapes that do not result in significant
physical injuries and rapes committed by a person known to the victim are two
examples of rapes that are frequently dismissed as not being "real”.®The literature
reveals other types of rape myths, which are interconnected with "real rape™ myth,

for instance, rape does not exist except in the most extreme cases, because a woman

30Supra note 26
31Gerd Bohner, Friederike Eyssel, Siebler Afroditi Pina, Frank Siebler and Vikj G. Tendayi, ‘Rape
Myth Acceptance: Cognitive, Affective and Behavioural Effects of Beliefs that Blame the Victim and
Exonerate the Perpetrator’, in Miranda A H Horvath and Jennefir Brown, Rape: Challenging
Contemporary Thinking, ((eds), Willan, Cullompton, 2009) pp. 17-45.
32 Susan Estrich, Real Rape, (Harvard University Press, 1987).
33 Jericho M Hockett and Donald A Saucier, ‘A systematic literature review of ‘rape victims’ versus
‘rape survivors’: Implications for theory, research, and practice, Aggression and Violent Behaviour’,
Vol.25, 2015, P. 1-14.
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is capable of preventing rape by fighting off her attacker if she truly does not want

sexual intercourse.%®

Hence, rape myths have the potential to undermine justice in rape cases. If such
myths exist in Ethiopia's criminal justice system, they are likely to be a major
impediment to the country's commitment to deliver justice for rape victims.
However, the extent to which such myths exist in Ethiopia's criminal justice system
is unknown. As a result, the goal of this article is to identify the presence of rape
myths in the legal process for rape in the study area to provide knowledge that can
help improve the criminal justice system's response to rape.

2. Approach, Materials and Methods
2.1 Study Area, Methods of Data Collection and Sampling Techniques
The South Ethiopia Region, which is in Ethiopia's southern region, is where the study
was carried out. Kenya borders it on the south, the South West Ethiopia Region on
the southwest, the Sidama and Oromia Region on the east, and the South Central
Ethiopia Region on the north. About 31 indigenous ethnic groups comprise the
region, each with a distinctive geographic setting, language, culture, and social
identities. It combines the principal homelands of many nationalities. Five zones and
three administrative towns were selected at random to make up the area, which

consisted of twelve zones.

Answering the question of whether rape myths influence the criminal justice system
necessitates an approach that goes beyond doctrinal legal research because the issue
goes beyond a simple analysis of the relevant laws. It entails investigating key actors
in the criminal justice system's beliefs, practices, and decisions. This necessitates the
use of a socio-legal methodology, which allows the researchers to reach out to the

people involved in the field and investigate their attitudes and actions.%’

36Supra note 18
37 Fiona Cownie and Anthony Bradney, Socio-legal studies: A Challenge to the doctrinal approach,
(1% ed, Routledge, 2013) p. 14.
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Legal researchers use research approaches from other disciplines to collect empirical
data in socio-legal research, and thus, the design can be qualitative, quantitative, or
mixed.®® This research task was completed using a mixed-methods research design,
which Creswell defines as a procedure for collecting, analysing, and "mixing" both
quantitative and qualitative methods in a single study or series of studies to better
understand a research problem. *°*As a result, the mixed method was chosen because
it allows us to supplement the data gathered by the qualitative method with
quantitative data, completing the study and providing comprehensive answers to the
various research questions posed in this study. Furthermore, it may aid us in

qualitatively explaining the findings of the supporting quantitative data.*°

To maximise the validity of the research findings, the researchers used triangulation
methods, which involve multiple methods rather than just one.*! It is a combination
of different methods for investigating the same subject to increase credibility.*? It is
"simple but powerful",*® producing the best of each method while limiting specific
deficiencies, as the weaknesses of one method are frequently the strengths of
another. **In this study, three methods were combined. These are the following:

questionnaire, interviews and document analysis.

The study adopted a quantitative approach. A cross-culturally validated scale named
the Attitudes toward Rape Victims Scale was used. It is intended to evaluate attitudes

toward rape victims. The 2-item questionnaire deals with areas of credibility and

38Ashish Kumar Singhal and Ikramuddin Malik, ‘Doctrinal and socio-legal methods of research:
merits and demerits, Educational Research Journal’, Vol. 2, 2012, P. 254,

39 John W. Creswell, Educational research: Planning, conducting, and evaluating quantitative and
qualitative research, (4th ed., MA Pearson, Boston, 2012) p. 535.

40 Louise Doyle, Anne-Marie Brady and Gobnait Byrne, ‘An overview of mixed methods research,
Journal of Research in Nursing’, Vol.14, 2009, P. 178-179.

“INorman K. Denzin, The Research Act, (3rd ed., Englewood Cliffs NJ, Prentice Hall 1989).

“2ibid, P. 297.

43 Ellen S. Mitchell, ‘Multiple triangulation: A methodology for nursing science, Advances in Nursing
Science’, Vol.8, No.3, 1986, P. 17.

#Supra note 41, p. 308.
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victim blame. Items are scored using a 5-point Likert scale, and the total score
ranging from O to 100 was employed to determine how much victim’s resistance
during rape affected the criminal justice system in specifically chosen research
locations. Therefore, a survey was undertaken to measure knowledge and perception
concerning rape victims to examine the influence of victim’s resistance during rape
among investigative officers, defense lawyers, prosecutors, and judges. A purposive
sampling technique was employed to select key actors. As a result, judges,
prosecutors, defence lawyers, and investigative police officers who have handled and
made decisions on rape cases in their respective capacities were carefully identified
as respondents. From a total population of 542 key actors in the study area, a sample
of 230 key actors was selected for study purposes and completed a self-administered
questionnaire based on Yamane Taro's® Simplified formula for sample size

determination.

2.2. The Process of Data Collection, Integration of Ethical Concerns and
Analysis

Before filling out the questionnaire, each study participant was given a clear
explanation of the study's goals. The respondents of the questionnaire were also told
that, if they so choose, they may skip questions or even refuse to fill it out at all.
Additionally, they were informed that their answers would be kept confidential and
analysed collectively. Finally, respondents gave their consent for the research
findings to be published and disseminated.

To guarantee the consistency and validity of the items, the questionnaire was first
piloted with a small sample of randomly chosen participants. Ten questionnaires
were consequently issued. The feedback from the pilot test was used to modify the
guestionnaire. The questionnaire was altered to provide respondents the opportunity
to omit the open-ended questions if they so choose, considering that the majority of
participants dislike completing them. The necessary number of copies was then made

45 Taro Yamane ,Statistics: An Introductory Analysis, (2™ Ed, Harper and Row, New York, 1967).
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in duplicate and distributed to the participants, leaving room for any potential
missing or insufficient responses. To assess their knowledge and perception
regarding victim’s resistance during rape when processing and making decisions on
rape cases, the key actors filled out a 2-item questionnaire with a cross-culturally
validated scale. The data collection period lasted three months, beginning in October
2021.%

After deciding on interviewing as one of the data collection methods, it was critical
to select the right people who could provide the information needed to answer the
research questions.*’ The most relevant individuals were among the Criminal Justice
key actors, as they have direct experience with the legal process: judges, prosecutors,
investigative police, defense lawyers, as well as defendants and rape victims. These
categories, however, play different roles in the process, and some of them have
competing interests. As a result, their perspectives are likely to differ. Hence,
triangulating these divergent groups was the sampling strategy for obtaining the most
reliable data from the interviews.*® Judges, prosecutors, investigative police, defense
lawyers, and rape victims were chosen to be triangulated. Defendants were not
included in the study because their role in the legal process is largely assumed by
their lawyers. In total, forty people were interviewed from the five categories listed
above, including ten judges, ten prosecutors, six investigative police, six defense
lawyers, and eight rape victims. The sampling of prosecutors and judges had to
account for the representation of the various structures and departments that make

up the prosecution service and the judiciary. Rape cases are heard in two levels of

4 This article is based on data obtained for a PhD thesis. This fact should be considered when
analyzing the study area, quantity of respondents and court cases.To protect the anonymity of the key
informants, they will be referred to as follows in this study: JUDGE [number] for the ten judges,
PROSEC [number] for the ten prosecutors, INVESTIGATIVE POLICE [number] for the six
investigative police, DEFENSE LAWYER [number] for the six defense lawyers, and RAPE VICTIM
[number] for the eight victims.

47 Alan Bryman, Social Research Methods, (5" ed., OUP, Oxford, 2016), p. 407.

48Supra note 41.
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courts within ordinary courts: first instance courts and the High Court. There are two
levels of prosecution as well: Town/Woreda (District) and Zone. This representation
was critical in the case of diverse practices across departments.

Key informant interviews were conducted using semi-structured interview guides.
The prepared questions were open-ended, allowing interviewees to make detailed
comments and express their opinions in a freeway manner.*® To make things even
easier, the interviews were conducted in Amharic (the working language of the
region). The questions were translated into Amharic and then translated back to
ensure consistency. Because most interviewees did not want to be recorded, the
researchers took handwritten notes during the conversations. The preparation and
conduct of the interviews differed depending on the type of participant. Interviews

with legal professionals were mostly conducted in their offices, as they preferred.

Whereas the interviews with rape victims were conducted by considering its special
nature and specific ethical issues involved. The researchers took necessary
preparations and measures during interviews with rape victimse, identifying ad
focusing on three potential ethical issues.*® The first issue was the survivors' safety
risk,>* which was managed and reduced by holding a participatory approach with the
victim in determining a secure interview location. The victims were consulted about
the venue, though the majority of the participants left the decision to the researchers
to determine an appropriate location. In addition, the researchers also adhere to the
principle of prior notice to the local police office by informing this location as a
precaution. Before interviews, the researchers ensured that the locations did not raise
any obvious suspicions for both the victim and third parties. Consequently, during

all of these interviews, no incidents of safety risks occurred.

“SMartyn Denscombe, The Good Research Guide for Small-scale Social Research Projects, (2" ed.,
Open University Press, Philadelphia, 2003), p. 165.
OMary Ellsberg and Lori Heise, Researching Violence Against Women: A Practical Guide for
Researchers and Activists, (World Health Organization PATH, Washington DC, United States, 2005).
*libid
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Secondly, distress caused by reliving the traumatic experience was the issue that the
interview with rape victims had considered and mitigated by the researchers.>? This
possibility was mitigated by letting the focus of the interview and rape victims on
their experiences with the criminal justice system rather than the assault itself.
Besides, the researchers noted the need to be prepared in case a problem arose, and
took precautionary mechanisms before the interviews, such as informing the
interviewees in the beginning to stop or end the interview at any time if they were
not comfortable. In the process, the interviewees were found to be emotional;
fortunately, the emotional reaction of all of them was manageable to the researchers,
and none of them asked to stop or withdraw from the interview process. Thirdly, the
third issue was the risk of inadvertently shocking the interviewees through probing
or inappropriate language.>® To avoid this, great care was taken while crafting the
interview questions and selecting the words used during the interviews. The
questions were carefully crafted, as were the words used during the interviews. The
interviews with eight rape victims and the thirty-two key actors in the criminal justice

system were concluded without incident.

To increase the credibility of the research findings, the collection of prosecution and
court documents was conducted in addition to the questionnaire and interviews. This
aspect was critical to the study because it was necessary to examine prosecutors' and
judges' decisions to determine whether they were influenced by rape myths. The
most detailed explanations of these decisions can be found in the case files. As a
result, the researchers collected a total of 316 files that went through the legal process
to judgment based on Yamane Taro's>* suggested simplified formula for sample size
determination. It was deliberate to collect the files with all of their contents rather
than just the final decisions. This enabled these decisions to be critically evaluated

2ibid
SSibid
4Supra note 45
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in terms of whether they accurately reflected the evidence available to the decision-
maker. Only cases handled between September 2016 and February 2020 were
gathered, however. This was done to ensure consistency in their interpretation.®

The qualitative data analysis followed a thematic organisation of transcribed data
manually to address the research objectives. By following the qualitative data
analysis procedures, the data were systematically organised into related themes and
categories based on the study's main objectives, from which analyses and
interpretations were made. The quantitative data collected through document
analysis and a cross-sectional survey, on the other hand, were entered into a template
in Microsoft Excel and exported to SPSS #20 for cleaning and analysis. The recorded
information from court documents was analysed using descriptive statistics, cross-
tabulation with the chi-square statistic, and binary logistic regression. Using SPSS,
simple descriptive statistics were used to analyse data collected via questionnaires,
and Chi-square tests were used to determine statistical significance. Throughout the
process, efforts were made to triangulate data from various sources. Finally,
complete interpretations of the data from all sources, inferences, and conclusions

were made.
3. 'Real Rape' Myth and its Implications for the Legal Process
3.1 Demographic Characteristics of Respondents

As Table 1 indicates, female respondents make up only 21.3%. Besides, 81.3 % of
the respondents were degree certified. The vast majority of them have studied law.

Among the participants, a large number them are judges and public prosecutors.

%5Supra note 46
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Table 1: Demographic Characteristics of Respondents

Variables Frequency | %
Sex Male 175 76.1
Female 46 21.3
Education level 9-12 5 2.2
Diploma 21 9.1
Degree 187 81.3
Masters 15 6.5
Field of study Law 113 49.1
Accounting or management 16 7.0
Others 96 41.7
Occupation Investigative Police 36 15.7
Public prosecutor 71 30.9
Judge 99 43.0
Defense Lawyer 20 8.7

3.2 Criminal Justice Actors’ Knowledge and Perception of Rape
As Table 2 indicates, it was observed that majority of the participants (86.1%) who
were asked to define rape, defined the term as forced penetration of penile-vaginal.
A few considered penile-anal and penile-oral penetration as rape (22.2% and 33.5%
respectively). Thus, the majority of justice actors understood rape as forced
penetration of female genital organ by male genital organ. This understanding will
likely affect the whole process of rape litigation. Hence, the crucial question that has
to be raised at this juncture is whether such understanding follows the Ethiopian Law
against rape. To answer this question, we should look at the criminal code of Ethiopia
which is the most prominent law that deals with rape. According to Article 620,
"[w]hoever compels a woman to submit to sexual intercourse outside wedlock,
whether by use of violence or grave intimidation, or after having rendered her

unconscious or incapable of resistance, is punishable..."®

Even though “having sexual intercourse” makes up the actus reas requirement of the

crime, the provision does not say anything about whether other forms of sexual

%6 Criminal Code Proc. No. 414/2004, Art. 620(1). Emphasis added.
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intercourse, such as penile-anal and penile-oral forms, can be taken into account.
Some argued that the latter forms of sexual intercourse are punishable under article
622 rather than article 620(1).%” Article 622 is about “sexual outrages accompanied

by violence”, which reads as follows:

“Whoever, by the use of violence or grave intimidation, or after having in
any other way rendered his victim incapable of offering resistance, compels
a person of the opposite sex, to perform or to submit to an act corresponding

to the sexual act, or any other indecent act.”

According to this interpretation of the law, forced penile-anal and penile-oral
penetration does not fall under the crime of rape, hence, not punishable under article
620 of the criminal code. However, one should bear in mind that the trauma that
follows from other forms of rape is equally or even more disastrous than rape
committed though genital organs. Nevertheless, the justice actors have to be
conscious of reacting to new developments within social phenomena. Thus, they

should play a pivotal role in interpreting the law to accommodate changes.

The study has also indicated that majority of the respondents tend to reject the case
of the complainant, if the suspect is the husband of the victim, i.e. marital rape. This
appears to be in line with the Ethiopian law which does not criminalize marital
rape.®® According to the law, rape is a crime which can be committed out of wedlock,
thus, a woman cannot claim that she is raped by her husband. In addition to this, the
large numbers of the respondents believe that rape committed upon girl child
(83.9%) and young women (69.1%) must be taken seriously than rape committed
against adult women and boys. The possible explanation for this is that the law’s
fixation on the female victims has contributed to that kind of understanding.
Originally, laws prohibiting rape were concerned primarily with the rape of virgins.

Thus, rape was only considered to have occurred where there had been full penile-

57 Supra note 7
%8 Supra note 56
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vaginal penetration and emission of semen. This requirement was abolished in most
jurisdictions in the nineteenth century, although that way of understanding of the law
still appears to be persistent. Nonetheless, one should bear in mind that sexual crimes
by and large are made gender-neutral in the revised criminal code of 2004. Hence,

the researchers venture to suggest that the Criminal Justice Actors should be aware

of this, so that they should treat victims of both sexes equally.

Table 2: Respondents’ Knowledge and Perception of Rape

Variables | Category Yes No
Frequency | % | Frequency | %
Conditions | When forced penetration of 198 86.1 | 32 13.9
of rape penile-vaginal is made
When forced penetration of 51 22.2 | 179 77.8
penile-anal is made
When forced penetration of 77 33.5 | 153 66.5
penile-oral is made
Categorizat | When wife or husband 43 18.7 | 187 81.3
ion of rape | complains that she or he has
victims been forced to make sex
without consent
When a girl has been forcedto | 193 83.9 | 37 16.1
make sex without consent
When a boy has been forced to | 154 66.9 | 76 33.1
make sex without consent
When adult women have been | 159 69.1 | 71 21.9
forced to make sex without
consent
When adult men have been 105 45.7 | 125 54.3
forced to make sex without
consent
Type of Rape committed by marriage 21 9.1 | 209 90.9
rape justice | partner
actors must | Rape committed against child 197 85.7 | 33 14.3
take it girls and young women
seriously Rape committed against child | 58 25.2 | 172 74.8
boys and young men
Rape committed against adult 127 55.2 | 103 44.8
women
Rape committed against adult 9 39 | 221 96.1
men
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3.3 The Resistance Requirement in the Prosecution of Rape

This study revealed that the resistance requirement is still used in Ethiopian judicial
practice. This finding is based on a review of questionnaires with key actors in the
Criminal Justice System. Table 3 lists the elements that could lead decision-makers
to accuse the victim or cast doubt on her veracity. The majority of the respondents
have rated their attitude on the 2-item scale above the average, i.e., 52.25%. For a
straightforward descriptive study, these variables have been categorized as the
victim's resistance during rape. For example, the majority of respondents (37.8%)
used to assign credibility and blame and stated unequivocally that victim resistance
during the assault is the most important factor in determining whether or not a rape
occurred. Correspondingly, the majority of respondents (42.2%) believe that a

healthy woman can successfully resist a rapist if she tries hard enough.

Table 3: Respondents’ Acceptance of Rape Myths on Victim’s Behavior During

Rape
Categorizatio | Variables Frequency | Percent
n
Victim’s The extent of the woman's resistance should | SD 39 17.0
resistance be the major factor in determining if a rape | D 53 23.0
during rape has occurred N 20 8.7
87 | 378

SA 28 12.2

SD 20 8.7

A healthy woman can successfully resist a | D 50 21.7

rapist if she really tries N 33 14.3

A 97 42.2

SA 27 11.7

One significant drawback of the 2004 rape law reforms in Ethiopia is their failure to
address the question of consent in circumstances of forced rape. The Criminal Code
87
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of Ethiopia has not defined either forcible rape or rape without consent. Instead, the
Criminal Code presumes absence of consent only when the offender uses violence
or threatens to use violence against their victim.>® Expressions like "without the
woman's consent™ or "against her will" or other equivalent terminologies have not
been used in the provision for forcible rape cases. As a result, a man can only be
charged with forcible rape if he used violence or "grave intimidation™ against his

victim, or if he rendered his victim unconscious or incapable of resistance.

Victims of forcible rape are presumed to have consented under the law if they do not
physically resist the offender. The Ethiopian Revised Criminal Code requires
evidence of resistance, as implied by the phrase "after rendering [her] incapable of
resistance” in the definitions of forcible rape.®® Furthermore, the requirement for
physical resistance is subtly implied in other elements of forcible rape, such as the
use of violence or force or the threat of violence, because it is assumed that the
offender would not automatically resort to or threaten to use violence. Typically, the
use of violence, or the threat of using violence, assumes that the victim will resist the
offender’s initial sexual encounter. As a result, the violence component of forcible
rape necessitates women physically resisting and fighting back against the offender
to produce evidence of the use of violence or force. A statutory requirement of this
nature is unjust. According to Katharine K. Baker and Michelle Oberman, the law
requires women to "engage in a physical battle that they were almost certain to lose"
to obtain legal protection.®!

The victim was required to demonstrate "utmost resistance” before being sexually
assaulted.5? She is required to resist until she is overpowered and unable to offer any

further resistance. This requirement establishes a model of behaviour against which

%9 Criminal Code Proc. No. 414/2004, Art. 620.

0ibid

61 Katharine Baker and Michelle Oberman, ‘Women's Sexual Agency and the Law of Rape in the
21st Century, Studies in Law, Politics and Society’, Vol.69, 2016, P. 69.
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the court must evaluate women's actions to resolve two issues: a lack of consent and
the use of violence or force.®® As a result, the prosecutor must prove beyond a
reasonable doubt that the woman resisted the offender to the best of her physical
ability to establish that the sexual encounter was a forcible rape. A woman was not

raped if she did not resist the offender to the best of her ability.®*

Scholars and practitioners appeared to agree on the level of resistance. For instance,
Tsehai Wada, a legal scholar, noted that "the law demands a high level of
intimidation, but not the ordinary one, for it is required that the degree of intimidation
has to be 'grave’, and the victim should be made unconscious, or incapable of
resistance. As a result, any threat other than this may lead to the conclusion that the
victim could have resisted the intimidating force and thus the actor cannot be held
liable."® This means that a forcible rape involving "ordinary" intimidation is legally
considered consensual. The courts have been tasked with determining whether the
intimidation was ordinary or grave, which is presumably judged against the
preconceived model behaviour. Previous research discovered that it was used in
decision making and to determine credibility and blame attributions.®® For example,
Amy Rose Grubb and Julie Harrower discovered in a review of numerous studies
that people were more blaming of victims who had not physically resisted the

offender and more believing of victims who had physically resisted the offender.®’

8Michelle J. Anderson, ‘Diminishing the Legal Impact of Negative Social Attitudes toward
Acquaintance Rape Victims, New Criminal Law Review’, Vol.13, No.4, 2010, P. 653.
®4ibid
8Supra note 7
% Beverly A. Kopper, ‘Gender, Gender Identity, Rape Myth Acceptance, and Time of Initial
Resistance on the Perception of Acquaintance Rape Blame and Avoidability, Sex Roles’, Vol.34,
No.(1-2), 1996, P. 81-93;R. Lance Shotland and Lynne Goodstein, ‘Just Because She Doesn't Want
to Doesn't Mean It's Rape: An Experimentally Based Causal Model of the Perception of Rape in a
Dating Situation, Social Psychology Quarterly’, Vol.46, No.3, 1983, P. 220-232; and Karen
Yescavage, ‘Teaching Women a Lesson: Sexually Aggressive and Sexually Non aggressive men's
Perceptions of Acquaintance and Date Rape, Violence Against Women’, Vol.5, No.7, 1999, P. 796—
812.
7 Amy Rose Grubb and Julie Harrower, ‘Attribution of Blame in Cases of Rape: An Analysis of
Participant Gender, Type of Rape and Perceived Similarity to the Victim, Aggression and Violent
Behavior’, Vol.13, 2008, P. 396-405.
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According to a study in Ethiopia, the victim's failure to physically resist the offender
resulted in case attrition during the investigation or prosecution stages.%®

Because it is a constituent element of forcible rape under the Criminal Code of
Ethiopia, the variable of resistance may not necessarily be an extra-legal factor to be
attributed to the key actors' attitudes and subjective assessment of rape cases in
Ethiopia. The way the key actors treated the victim who had failed to resist the
offender, on the other hand, demonstrates that the law rather reinforces their biased
assumptions. JUDGE4 stated flatly that “without victim resistance, [they] do not
consider rape.” Many others simply claimed that the lack of resistance indicated
victim consent. PROSEC7, for example, stated: “When the complainant is an adult
and does not resist, we immediately assume that she consented and that the
accusation of rape was made due to some other misunderstanding.” Likewise,
PROSECS6 stated: “in particular, where the victims are over the age of 18, the law
requires offenders to render their victims incapable of resisting. If the victims were
not rendered incapable of resisting, their case cannot be classified as rape.” Other
Criminal justice actors claimed similarly, for instance, DEFENSE LAWYER4
noted: “in cases where the complainant did not resist, she is considered to have
consented, especially if she is an adult.” INVESTIGATIVE POLICES also noted:
"If a victim is physically and mentally fit to resist her rapist, she can resist if she
wants to." One victim participant RAPE SURVIVORG also recalls the trial judge's
comments about how she resisted the accused during the rape. “I told the court that
| fought him with my arms, but after he strangled me, | didn't have any air left, so |

couldn't fight back; I was then asked why | couldn't have fought back with my legs.”

An examination of prosecutorial and court documents revealed that in the absence

of victim resistance, prosecutors and judges tended to conclude that the rape did not

8 Blain Worku, ‘Criminal Justice System’s Response to Acquaintance Rape Cases in Ethiopia: The
Women’s Right Perspective’ (MA Thesis, Addis Ababa University, 2011).
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occur. Table 4 below, for instance, shows a chi-square analysis of each factor, as
well as the extent to which each factor was considered in rape-case decision making.
For example, as shown in Table 4, reported injury, level of injury, and presence of
exhibit collected, presence of eye witness, and presence of medical proof have all

been found to influence decision making in the prosecution process.

Table 4: Chi-square and Logistic Regression Results on Factors Associated with

Decision Making in the Prosecution Process

Variables Category Decision (O=rejected, 1= proved guilty
and sentenced)
Chi- P-value | Odds | 95% CI
square Ratio
Type of rape reported | 0= Attempted | 8.83 0.003 3.168 | 1.45,6.92
1= Completed
Reported injury 0=No 9.147 0.002 0.371 | 0.194,0.711
1= Yes
Level of injury 0= Minor 3.132 | 0.002 0.371 |0.121,1.135
1= Very
serious
Presence of exhibit 0=No 6.762 0.009 0.152 | 0.03,0.756
collected 1=Yes
Presence of eye 0=Yes 22.145 | 0.000 0.000
witness 1=No
Presence of medical 0=No 31.744 | 0.000 0.128 | 0.06,0.275
proof 1=Yes

The law simply reflects, endorses, and reinforces this belief by making the victim's
resistance an element of forcible rape. However, this study identified another related
but distinct variable included in the current study's interview, namely, verbal
resistance, as a factor determining case outcome. This key informant was also asked
if verbal resistance is sufficient to indicate a lack of consent on the victim's part.
According to PROSEC10, "if a woman says 'no' verbally but her actions show
otherwise, a man should not be held criminally liable.” Thus, demonstrating verbal
opposition, saying “No”, is insufficient to demonstrate a lack of consent.®® Neither

offering some minor physical resistance (such as turning away from a Kkiss) is

%9Supra note 7
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sufficient to demonstrate a lack of consent. A previous study conducted in Addis
Ababa revealed that if a rape victim fails to offer maximum physical resistance, the
police do not consider the encounter to be rape and the case is dropped during the
investigation stage.”® The prosecutor declined to file a charge based on "the victim's
failure to scream or shout for help knowing that someone was nearby to help her,"
according to Blain.”* Although not a legal component of forcible rape, verbal
resistance is not only associated with decision making, but it is also used to determine

the victim's credibility.

The victims were expected to resist the assault indefinitely, according to this
understanding. This interpretation of non-consent does not correspond to rape
reality, as it has been established that not all rape victims physically resist the attack.
Furthermore, there is no evidence that those who do fight to prevent rape fight
relentlessly from the start to the end of the assault. On the contrary, empirical
evidence indicates that victims may resist but eventually succumb due to exhaustion
or discouragement.”?> These examples also demonstrate a failure to recognize that a
rape victim may be in a state of powerlessness or inhibition, which may prevent her
from physically resisting. Furthermore, they reveal the failure to recognise that a

woman may express non-consent in ways other than physical resistance.

Various other studies have revealed that the lack of physical or verbal resistance may
be due to uncontrollable factors or may be deliberate. A victim may purposefully
refrain from resisting despite being unwilling to have sexual intercourse for a variety
of reasons, including fear of death or injury.” In the legal literature, such a victim’s
response is commonly referred to as submission. Despite its appearance, submission

is not consent, as has been widely emphasised. A victim may also “freeze” and

0Supra note 68

"ibid

2 Ann J. Cahill, ‘In defense of self-defense, Philosophical Papers’, Vol.38, No.3, 2009, P. 363-380.
3Supra note 23
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become unable to resist. Psychologists have attempted to explain victim “freezing-
up” by referring to the concept of “tonic immobility” as experienced by some
animals under intense attack. Fear and restraint cause tonic immobility, which is
defined as an uncontrolled freezing or deep motor inhibition. It is characterised by a
motionless position, insensitivity to pain, loss of vocal ability, unfocused gaze, and

shaking and implies inescapability.”

It has been argued that rape laws were primarily intended to protect men's interests
over their daughters and wives.” The requirement of 'physical resistance' in
establishing the criminal nature of forcible rape cases is a typical example of how
rape laws protect male interests.”® According to the law, a victim of forcible rape
must physically resist the offender as evidence that she did not consent to the sexual
encounter. Such a requirement reflects the belief that a woman should protect her
chastity even if it means putting her own life in danger.”’

Furthermore, the consent standard for forcible rape is based on the 'real rape’ myth,
which Helen Reece defines as “a very violent attack in a dark alleyway by an armed
stranger on a woman who physically resists and is physically injured.”’® This popular
image of “real rape” typically includes a knife-wielding stranger offender, a public
attack location, the use of violence, and a display of physical resistance.”® If the
offender fits the description of a “real rape”, the public generally condemns the crime

and sympathizes with the victim.& The Ethiopian rape law, which is framed around

"Michelle J Bovin, Shari Jager-Hyman, Deka Purnama Sari, Brian P Marx, ‘Tonic immobility
mediates the influence of peritraumatic fear and perceived inescapability on posttraumatic stress
symptom severity among sexual assault survivors, Journal of Traumatic Stress’, Vol. 21, No. 4, 2008,
P. 402.
5 Joan McGregor, ‘The Legal Heritage of the Crime of Rape’ in Brown JM and Walklate SL,
Handbook on Sexual Violence, ((eds), Chapter 3, Abingdon, Routledge, 2011) p. 73.
"Sibid
" ibid
8 Helen Reece, ‘Rape Myths: Is Elite Opinion Right and Popular Opinion Wrong?, Oxford Journal
of Legal Studies’, Vol.33, No.3, 2013, P. 445-473.
9 Samuel H. Pillsbury, ‘Crimes Against the Heart: Recognizing the Wrongs of Forced Sex, Loyola
of Los Angeles Law Review’, Vol.35, 2002, P. 845, 865.
80 Susan Estrich, ‘Palm Beach Stories, Law and Philosophy’, Vol.11, No.1-2, 1992, P. 13-14.
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the myth of “real rape,” fails to prohibit less violent rape. This kind of formulation,
as MacKinnon pointed out, simply “assumes the sadomasochistic definition of rape:

[sexual] intercourse with force or coercion can be or become consensual.”®!

The inclusion of phrases like “to submit to a sexual intercourse” and “use of violence
or grave intimidation” in the Criminal Code's definition of forcible rape demonstrates
how the law views and characterizes female victims as submissive and male
offenders as aggressive. As a result, according to Susan, Ethiopian rape law simply
reflects, legitimizes, and enforces a view of sex and women that glorifies male
aggression while punishing female passivity.®? Furthermore, the requirement for
resistance was based on a mistrust of women.® Previously, such fear was prevalent
in rape laws across jurisdictions. Rape victims, for example, were required not only
to physically resist their assailant to the best of their ability and to report the incident
to the police as soon as possible, but also to substantiate their testimony through
corroboration and good reputation.2* All of these requirements were based on the
myths that women lie about being raped. The resistance requirement, in particular,
represents one of the institutionalized incredulities toward rape victims, with the
assumption that women who fail to make physical resistance against the offender
cause their victimisation, leading victims to believe they were somehow responsible
for what had happened and thus preventing them from seeking legal redress.® It also

leads to victimisation if she does nothing to discourage her attacker.®

81 Catharine MacKinnon, ‘Rape: On Coercion and Consent’ in Lori Gruen and George E. Panichas,
Sex, Morality and the Law ((eds), Routledge, London, 1997b).

82 Susan Estrich, ‘Rape, The Yale Law Journal’, Vol.95, No.6, 1986, P. 1092.

8Supra note 79, P. 11.

8 Jocelynne A. Scutt, ‘The Incredible Woman: A Recurring Character in Criminal Law, Women’s
Studies International Forum’, Vol.15, No.4, 1992, P. 442.

8Sinidu Fekadu, ‘An Assessment of Causes of Rape and Its Socio-Health Effects: The Case of Female
Victims in Kirkos Sub-City, Addis Ababa’ (MA Thesis, Addis Ababa University, 2008).

8 Lani Anne Remick, ‘Read Her Lips: An Argument for a Verbal Consent Standard in Rape,
University of Pennsylvania Law Review’, Vol.141, No.3, 1993, P. 1112.
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Furthermore, under the Criminal Code of Ethiopia, making a verbal resistance, such
as saying “No”, is insufficient to establish the victim's lack of consent. Thus, saying
“No” to a sexual encounter is essentially interpreted as saying “Yes” and is taken to
mean the inverse of its usual meaning in other human interactions. This approach is
based on the assumptions that women say “No” but do not truly mean it, that women
are ambivalent about consenting to sex, and that women have conflicting emotions
and are unable to express their sexual desires directly.®” In general, the approach to
consent for forcible rape cases under the law and within the Criminal Justice System
lends credence to the concept of justifiable rape. “If the notion that rape can be
justifiable is ever to be dispelled and adequate protection from rape is ever to be
provided,” Lani Anne Remick suggested, “the law must declare that proof of a lack
of consent satisfies the non-consent element.”® According to Christian Diesen and
Eva F. Diesen, “if the law requires resistance, it implies that a woman is sexually
available until she physically resists, resulting in an attitude that a woman reporting
rape without injuries should be mistrusted.”® “This mistrust of the victim and the
victim's attendant feelings of self-blame,” they further note, “aggravate the victim's
trauma. A modern rape law based on a lack of consent, on the other hand, sends the
message that a woman is not available until she has given her consent, resulting in a

different starting point for the investigation.”%

4. Conclusion
Like many other jurisdictions, Ethiopian criminal justice actors still have
preconceived notions about how a rape victim should behave during a sexual assault
for the accusation of rape to be considered genuine. During an assault, victims are
expected to physically resist to demonstrate their refusal to consent. It was clarified

that preconceived notions about “genuine” victims' behavior are mostly

87Supra note 72, p. 77.
8Supra note 85
8Christian Diesen and Eva F. Diesen, ‘Sex Crime Legislation: Proactive and Anti-Therapeutic
Effects, International Journal of Law and Psychiatry’, Vol.33, 2010, P. 329.
Dibid
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misconceptions based on the “real rape” myth. Thus, justice actor’s failure to play
pivotal roles in addressing multifarious issues that arise in the rape litigation and the
tendency to base rape case evaluations on flawed assumptions about victim behavior
harmed victims. It leads to the unjust dismissal of many complaints and the release
of many accused. Hence, this study suggests that since the problem is one of attitudes
toward women, rape victims, and rape, a long-term plan should be established to
change Criminal Justice Actors’ attitudes toward rape victims; and a particular
training course for Justice Actors should be created to counteract the influence of

rape myths.

Legislation can be employed to limit the biased prosecution and judicial procedures
highlighted in the article, including the requirement for resistance. In light of this,
the following changes to substantive rape law should be made: First, it is time to
eliminate the definition of rape that necessitates the use of force, threat of force, or
physical resistance by the victim. Instead, the definition of rape ought to be revised
to reflect whether consent was provided or not. Second, the categorisation of sexual
activities into ‘“sexual intercourse” and “acts pertaining to sexual acts or indecent
acts” using a binary system must be discarded. Penile-oral and penile-anal contact,
as well as sexual assault on any part of the body, should all be regarded as equally
serious sexual offences, just like any other form of sexual penetration or act (sexual

intercourse).
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A Plea for Anti-Stalking Legislation in Ethiopia: A Human Rights
Perspective
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Abstract

Stalking is a global socio-legal issue that emerged prominently in the 20" century, which is
often described as ‘a steady step towards homicide or wilful injury’. From a legal viewpoint,
stalking can be defined as a wilful, malicious and obsessively repeated act of following or
harassing another person in juxtaposition with an intentional threat to cause harm or fear.
To curb stalking, countries such as the United States, the United Kingdom, and South Africa,
for instance, have introduced anti-stalking laws into their respective legal systems. Yet,
Ethiopia lacks a formalised criminal justice response to the issue of stalking, despite
alarming trends in gender-based violence more broadly and stalking in particular. This
reflects not an absence of the act itself, but rather a lack of developed jurisprudence on the
subject within the Ethiopian context. This article, therefore, presents the need for the
introduction of anti-stalking legislation into the Ethiopian legal system from a human rights
perspective. This approach offers a comprehensive analysis of how anti-stalking laws align
with international human rights laws and norms. In undertaking this analysis, the article
endeavours to extract pertinent lessons from the jurisdictions of the United States, the United
Kingdom, and South Africa.
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1. Introduction

In Ethiopia, the prevalence of Gender Based Violence (GBV) in general and stalking
in particular remains very high.! It has become common to witness, on Ethiopian
media, cases related to women and girls who have suffered injuries by a person who
has been stalking them and wants to establish or re-establish a romantic relationship
against their will. The widely recognised and publicised cases of Kamilat Mehedi,?
Hermela Wosenyeleh,® Naomi Tilahun,* Aberash Hailay,> Atsede Neguse,® Tsega

Belachew’ and others can be mentioned, as instances in this regard.

! According to the latest study report, the prevalence of all forms of gender-based violence is 20.2%,
with Sidama, Afar, Amhara, and Tigray regional states taking the lead. See, The National Action
Research Report on Determining the Status and Priorities of Ethiopian Women. Determining the
Ethiopian Women's Status & Priorities, a study report, October 2024, Addis Ababa, Ethiopia.
Available at <https://capacity4dev.europa.eu/media/270850/download/ca030ec4-173d-4047-8450-
1332925a39¢8 _en> accessed on 21 Dec. 2024.; Moreover, according to the United Nations Country
Results Report for 2022/2023, 12,834 woman and girl survivors/victims of Sexual and gender-based
violence received comprehensive services across 44 of the 74 operational one-stop centers in this
specific period. On average, excluding those who did not have access to operational one-stop centers,
291.68 survivors/victims per center or 24.3 survivors/victims per month were reported for receiving
the service. This is by large a very alarming number. See, The United Nations Country Results Report
for 2022/2023, United Nations Ethiopia Annual Results Report July 2022—June 2023, p. 17, available
at <https://ethiopia.un.org/en/268513-un-ethiopia-annual-results-report-july-2022-june-2023>,
accessed on Sep. 20, 2024; See also <https://www.afrobarometer.org/wp-
content/uploads/2024/09/AD861-Ethiopians-condemn-GBV-but-consider-domestic-violence-a-
private-matter-Afrobarometer-20sept24.pdf>, accessed on 21 Dec. 2024.

2Reuters, Acid victim shows many women are at risk, <https://www.reuters.com/article/us-ethiopia-
acid/ethiopia-acid-victim-shows-many-women-are-at-risk-idUSL 2331917720070327> accessed on
Sep. 20, 2024.; Amber Henshaw, BBC News, Acid attack on woman shocks Ethiopia,
<http://news.bbc.co.uk/2/hi/africa/6498641.stm> accessed on Dec. 18, 2024.

3 UN Economic and Social Council, Report of the Special Rapporteur on violence against women,
Commission on Human Rights resolution 2000/49 (2002), <https://www.awf.or.jp/pdf/h0017.pdf>
(accessed on Dec. 20, 2024).

“Arefayne Fantahun, A 17-year-old girl stabbed to death by ‘obsessed lover’ in busy
street,<https://ethiopianege.com/2017/03/06/a-17-year-old-girl-stabbed-to-death-by-obsessed-lover-
in-busy-street/>, accessed on Dec. 20, 2024.

SCourt begins hearing witnesses on Aberash Hailay’s case, <https://waltainfo.com/13969/>, accessed
on Dec. 11, 2024.

6 Hailu Sahle, Acid attack survivor: ‘There are more good people than bad'
<https://www.bbc.com/news/world-africa-51312988> accessed on Sep. 20, 2024.

" Natnael Fite, Uproar after mayor’s bodyguard abducts young woman in Hawassa, regional police in
pursuit, detain six suspects, <https://addisstandard.com/news-uproar-after-mayors-bodyguard-
abducted-young-woman-in-hawassa-police-in-pursuit-of-abductor-arrest-six-accomplices/>,
accessed on Sep. 20, 2024.
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All these cases share similar features that the perpetrators had stalked the
survivors/victims for a while before committing the “actual crime”, and the
Ethiopian justice system had been unable to intervene before the later crime
materialised. The fact of the matter, in most instances, is that the existing laws only
intervene in such cases very late after the survivors/victims have suffered a serious
bodily and/or emotional harm. From the testimonies of the survivors/victims, it was
learnt that before the acts which resulted in serious injuries to them were committed,
the perpetrators were committing a “series of acts” aimed at instilling fear in them
so that they would accept the demands. It is after such repeated attempts had failed

that the perpetrators decide to take serious measures with drastic consequences.®

This prompted the author to inquire, ‘what if the law intervenes earlier?” Would it
not prevent, or at least minimise, the occurrence of such incidents? The author’s

answer, based on a comparative analysis in this article, is in the affirmative.

Ethiopia has adopted many international and regional conventions and enacted
national laws to respect, protect, promote and fulfil the rights of women and girls in
general and to fight against GBV in particular.® However, the existing legal and
institutional frameworks do not adequately address all kinds of GBV, including the
unique nature of stalking. This article is poised to investigate whether there is still a
need for anti-stalking legislation in the Ethiopian legal system. It also addresses
whether the already existing laws are adequate to guarantee the realisation of the
rights of women and girls to be free from all forms of GBV. Therefore, the overall

objective of this article is to evaluate the efficiency of existing laws in addressing

8 Interview with Ato Getu Taddesse, Director, Branch Offices Affairs Monitoring Directorate, FDRE
Ministry of Justice, on 18 December 2024.

® Ethiopia, among others, has adopted: International Covenant on Civil and Political Rights (ICCPR),
International Covenant on Economic, Social and Cultural Rights (ICESCR), Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW), Convention on the Rights
of Persons with Disabilities (CRPD), African Charter on Human and Peoples’ Rights (AfCHPR), and
also ratified the Maputo protocol the bill of women’s right in Africa on 30 March 2018. It has also
enacted national laws including the FDRE constitution, FDRE criminal code, FDRE family code
etc...etc.
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the problem of stalking and to assess the need for introducing a comprehensive anti-

stalking legislation into the Ethiopian legal system.

Accordingly, this article critically examines the necessity of enacting anti-stalking
legislation within the Ethiopian legal framework by using a qualitative research
approach. Specifically, based on an analytical doctrinal analysis method, it distils
comparative lessons from the selected jurisdictions of the USA, UK and South Africa
human rights systems. For this purpose, relevant primary and secondary data were
collected from available sources, including reviewing reports, various relevant legal
documents and literature, and analysed. The in-depth interviews with key informants

also enriched and triangulated the data and analysis.

With this, the article draws a critical evaluation of Ethiopia’s legal and institutional
framework on GVB in general and stalking, in particular, and comparative lessons
to adopt anti-stalking legislation. In the subsequent sections, this article begins by
introducing the concept of stalking and the existing legal and normative frameworks
in other jurisdictions. Then, it answers the question of why there is a need for anti-
stalking legislation in the Ethiopian legal system. In this regard, then, the experiences
of the USA, UK and South African human rights systems were also unpacked, which
allows the author to draw comparative lessons, by highlighting suggestions on the

nature and contents of the would-be anti-staking legislation of Ethiopia, finally.
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2. Stalking: Conceptual Underpinning

Stalking has long had the general connotation of “following” someone obsessively.*
Yet, the terms ‘stalking’ and ‘stalker’ gained prominence in Western media during
the 1990s, where they were used to describe individuals who persistently follow or

intrude upon others.*

Initially, those so described by the mainstream media were pursuers and posteriors
of the most famous people or celebrities. In most stalking cases, however, the victim
is not a famous or even a well-known individual. Later, the use of the term ceased to
be associated only with those who passionately follow the famous and acquired a
wider usage, particularly as a label for those who continued to intrude on their former

partners whom the victim had rejected.*?

Available empirical evidence from various jurisdictions consistently demonstrates
that stalking is a gendered form of violence, most frequently committed by men
against women and girls.™® The stalking activities include, but not limited to acts,
such as following a person, appearing at a person’s home or place of business,
vandalizing a person’s property, inappropriate approach, making unwanted
telephone calls, unwanted social media activities or e-mails and/or letters, or,
unwanted gifts, etc.}* These acts, however, have not been recognised as a standalone

criminal offence.™® To be considered as such, these acts, rather, have to be coupled

0 Emerson, R.M., Ferris, K.O. and Gardner, C.B., ‘On Being Stalked’ Social Problems, Vol. 45, No.
3, 1998, p. 289.
UWay, R.C.,‘The criminalization of stalking: An exercise in media manipulation and political
opportunism’ McGill Law Journal, Vol. 39, 1993, P.384.
2 Lowney, K.S. and Best, J., ‘Stalking Strangers and Lovers: Changing Media Typifications of a New
Crime Problem’ in Joel Best (ed.), Images of Issues: Typifying Contemporary Social Problems, PP
33-57, (Routledge, New York, 1995).
13 Purcell, R., Pathé, M. and Mullen, P.E., ‘A Study of Women Who Stalk’ American Journal of
Psychiatry, Vol. 158 No. 12, 2001, <https://psychiatryonline.org/doi/10.1176/appi.ajp.158.12.2056>,
accessed on Dec. 11, 2024. ; UN Women. (2011). Progress of the World's Women: In Pursuit of
Justice. < https://www.unwomen.org/en/digital-library/progress-of-the-worlds-women>, accessed on
Dec. 11, 2024.
14 Mullen, P.E., Pathé, M. and Purcell, R., ‘Stalking: New constructions of human behavior.
Australian & New Zealand Journal of Psychiatry’, Vol 35, No. 1, 2001, pp.9-16.
15 Mullen, P.E. and Pathé, M., ‘Stalking’, Crime and Justice, Vol.29, 2002, pp.273-318.
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with assault, intimidation or wilful injury. These actions, however, may or may not
be accompanied by a credible threat of serious harm, and they may or may not be

precursors to an assault, wilful injury or homicide.

In the context of a domestic violence and abusive relationship, stalking typically
occurs after the woman has attempted to leave the relationship. The ex-husband or
ex-lover, unable to accept rejection and unwilling to let the woman walk away,
begins to follow, threaten, harass, or assault. In other similar instances, the attempted

break-up of a more casual “romantic” or "dating" relationship generates stalking.®

Fundamentally, stalking has a predatory nature.*” Usually, the stalker8 focuses on a
single individual, and the activity can last a short time, a few days perhaps, but more
commonly will extend over weeks, months or even years. Survivors or victims often
find it necessary to change their entire lifestyle, adopting a safe strategy, such as
where they work, reside, when they leave for work, return home, where they shop,
and so on, to deal with a persistent stalker.

Rationally, the persistence of the stalker's behaviour when coupled with its predatory
nature makes stalking a particularly insidious form of activity. In that context, the
behavioural notion of stalking relates to a pattern of behaviour directed at a specific
person that would cause a reasonable person to feel fear for the person’s safety or

the safety of others or suffer substantial distress.'® In a slightly different context other

16 Mullen, Paul E., Stalkers and their victims, (2" ed. Cambridge University Press, UK, 2000) P.66.
71d., p. 98.

18 According to the study of stalking by Mullen, Pathé, Purcell and Stuart there are generally five
motivational types of stalkers, which includes Rejected Stalker, Intimacy Seeker, Incompetent Suitor,
Resentful Stalker and Predatory Stalker. See, Mullen, Paul E., Rosemary Purcell, and Geoffrey W.
Stuart. ‘Study of stalkers” American Journal of Psychiatry, Vol. 156, No. 8, 1999, PP. 1244-1249.

19 Mullen, Paul E., supra note 16, P.257.
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than behavioural change, the legal notion of stalking has evolved from the dictionary

definition of “following” or “pursuing”.?°

In general, stalking may simply be defined as repeatedly following, pursuing, or
accosting a given individual. Though most countries with anti-stalking laws define
stalking as the wilful, malicious, and repeated following and harassing of another
person, some other countries include in their definition such activities as lying-in-
wait, surveillance, non-consensual communication, social media or telephone
harassment, and vandalism.? In line with that, many agree on the notion that stalking
is not only a particular type of harassment, but it is also a form of sex

discrimination.??

In many countries’ anti-stalking laws, the “intent to harm”, “cause fear” or “wilful
conduct” are the prima facie elements of stalking.?> Commonly, in their legal system,
a person is said to have committed a stalking offence if the following three conditions
are fulfilled: (1) the offender engages in a course of conduct involving doing a
concerning act on at least two occasions to another person or other persons; (2) the

offender intends that the victim be aware that the course of conduct is directed at the

2 Black’s Law Dictionary defines stalking as: “The act or an instance of following another by stealth,

the act or an instance of following another by stealth or the offense of following or loitering near

another, often surreptitiously, with the purpose of annoying or harassing that person or committing a

further crime such as assault or battery”. See, Black's Law Dictionary (9" ed.), p. 1534.

2L Mullen, Paul E., supra note 16, P. 6-14.

22 See, Van der Aa, Suzan, ‘Stalking as a form of (domestic) violence against women: two of a kind.’

Rassegnaitaliana di criminologia, Vol. 3, 2012, P. 179.

ZThe pioneer anti-stalking law of California state, for instance, states that a person is guilty of stalking
if any person who:

(a) purposefully engages in a course of conduct directed at a specific person that would cause a
reasonable person to fear bodily injury to himself or herself or a member of his or her
immediate family or to fear the death of himself or herself or a member of his or her
immediate family;

(b) has knowledge or should have knowledge that the specific person will be placed in reasonable
fear of bodily injury to himself or herself or a member of his or her immediate family or will
be placed in reasonable fear of the death of himself or herself or a member of his or her
immediate family; and

(c) whose acts induce fear in the specific person of bodily injury to himself or herself or a member
of his or her immediate family or induce fear in the specific person of the death of himself
or herself or a member of his or her immediate family; is guilty of stalking.
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victim; and (3) the course of conduct would cause a reasonable person in the victim’s
circumstances to have serious concern that an offensive act may happen.
Accordingly, to say a person has committed an offence of stalking, at least two
essential elements of actus reus and mens rea need to be fulfilled. First, the offender
must have engaged in a course of conduct that includes a particular type of action
(actus reus). Second, the offender must have the necessary state of mind (mens rea)
when engaged in the course of conduct.

Based on this discussion, therefore, stalking can be defined as a wilful, malicious,
and repeated act of following or harassing another person with the intent of causing

that person to suffer reasonable fear and substantial emotional or physical harm.

3. Legal Framework of Stalking in Selected Jurisdictions: Drawing
Comparative Lessons
In the eyes of the law, the act of stalking has never been considered a stand-alone
criminal conduct; to many, it amounted to nothing more than a series of acts which,
though annoying and provoking, were perfectly lawful if not quite acceptable.?
Although stalking has no doubt been present throughout history, anti-stalking laws
were introduced relatively recently. Several countries across the globe have now
introduced anti-stalking legislation into their legal systems to fight the act of

stalking.?®

The principal objective of anti-stalking legislation is to intervene in a suspected
stalking case before the act results in physical or emotional harm or more. In that
regard, the two most common immediate and typical interventions for stalking are
arrest and restraining or protection orders. The adoption of such legislation has a

positive impact on the American, European and some African countries' legal

24 Lawson-Cruttenden, Tim, ‘Is there a law against stalking? the relevant criminal And Civil Law To
Counter This Behaviour’, New Law Journal, No. 6736, 1996, pp. 418-420.

% Hare, Jordan, ‘Stalkers Walk: A Cultural Analysis of the Need for International Stalking Reform’,
Geo. Wash. Int'l L. Rev. 52, 2020, p. 317.
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systems, by offering a deterring effect and protecting the rights of women and girls.?
Their positive experience justifies reasonable ground and the necessity to adopt anti-
stalking legislation in Ethiopia. Particularly, in this regard, the experiences of the
United States of America (USA), the United Kingdom (UK) and South Africa (SA)
systems provide comparative insights and specific inputs to adopt an anti-stalking
legislation in the Ethiopian context. In this section, these three countries' anti-
stalking laws and experiences are analysed and discussed.

3.1 United States of America

In the USA, the first draft of an anti-stalking legislation was introduced by California
State in 1989, in the aftermath of the stalking and murder of actress Rebecca
Schaffer?’which made the act of stalking a criminal act under Section 646.9 (a) of
the California Penal Code.?® The experience of California State has been seen by
other states as a positive move towards the full protection of the rights of women and
girls. As a result, by September of 1993, 50 states and the District of Columbia
adopted anti-stalking laws.?° This legal reform is justified with the firm belief that
the anti-stalking law can provide better protection for women and girls than the

previous criminal laws of each state.° In this regard, for example, a case entertained

% Although some practical challenges persist, the incidence of stalking has significantly decreased in
certain countries following the introduction of such laws. See, <https://www.met.police.uk/foi-
ai/metropolitan-police/d/february-2022/incidents-of-alleged-stalking-from-2017-t0-2021/>,
accessed on Dec. 25, 2024.
Z'Frank Wilkins, “The Stalking Death that Changed the Law’,
<http://reelreviews.com/shorttakes/shaeffer/shaeffer.ntm> accessed on Sep. 27, 2024.
2 See, the California State Penal Code. Section 646.9 (a) which states: “Any person who willfully,
maliciously, and repeatedly follows or willfully and maliciously harasses another person and who
makes a credible threat with the intent to place that person in reasonable fear for his or her safety, or
the safety of his or her immediate family is guilty of the crime of stalking, punishable by imprisonment
in a county jail for not more than one year, or by a fine of not more than one thousand dollars ($1,000),
or by both that fine and imprisonment, or by imprisonment in the state prison.”; Note that, the State
of California later amended this law based on the federal anti-stalking law of the US, in 1992, 1993,
1994, 1995, 1998, and also in 2000.
2 Jeremy Travis, ‘Domestic Violence, Stalking, and Anti-stalking Legislation: An Annual Report to
Congress under the Violence against Women Act’, U.S. Department of Justice, National Institute of
Justice. Office of Justice Programs 1996.
30 The first federal anti-stalking law was enacted later by the US congress in 1996.
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in the State of Florida Supreme Court justifies the need for anti-stalking legislation
by considering that the then prevailing conditions would not have prohibited
stalking.®!

However, in the USA, the legal definitions for the act of stalking vary from State to
State, but commonly all states recognise stalking as a standalone crime distinct from
other offences. While most states require that the alleged stalker engage in a course
of conduct showing that the crime was not an isolated event, some states specify how
many acts (usually two or more) must occur before the conduct can be considered
stalking. State anti-stalking laws also vary in their threat and fear requirements,
where some states take “a reasonable person” standard of fear while others take into
consideration “a victim standard”. Most anti-stalking laws require that the
perpetrator, to qualify as a stalker, make a “credible threat” of violence against the
victim; others include in their requirements threats against the victim’s immediate
family, and still others require only that the alleged stalker’s course of conduct

constitute an implied threat.®?

More importantly, California's anti-stalking legislation took a more comprehensive
position, incorporating the element of intent (mens rea), in addition to conduct (actus
reus). It prohibits certain conduct, such as following someone or repeatedly
communicating with the intent of causing fear of physical or emotional harm.
Further, it also incorporates additional elements of proof to ensure that morally

innocent individuals fall outside its provision.

31 John L. Pallas, Appellant, V. The State Of Florida, Appellee, District Court of Appeal of Florida,
Third District, Jun 14, 1994 <https://casetext.com/case/pallas-v-state> , accessed on Dec. 22, 2024.
32 See, Neal Miller, ‘Stalking laws and implementation practices: A national review for policymakers
and practitioners’, Institute for Law and Justice Domestic Violence Working Paper, 2002; Christine
B. Gregson, ‘California's Anti-stalking Statute: The Pivotal Role of Intent’, Golden Gate University
Law Review, Vol. 28 Issue 2 Women's Law Forum, 1998.
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Later, to bring similarity across state jurisdictions and to shun geographical
advantage for the perpetrators, the US Congress enacted the first Federal anti-
stalking law in 1996.33Accordingly, the United States' experience illustrates a more
robust legal framework for the protection of women and girls, with stalking
recognised and criminalised in all jurisdictions.®* Drawing from the existing norm
from this explanation, legislation on the act of stalking is needed in Ethiopia, bearing
in mind the growing stalking trend in the nation, which is also witnessed in many

recent incidents.®

3.2 United Kingdom

Similar to the USA trend, the need for the introduction of anti-stalking legislation in
the UK began slowly, with a study of the violence against women and of its
effectiveness as a general deterrent factor.®® In the UK, although laws aiming to
prohibit the stalking act existed,®” the parliament upgraded the penalty for the
stalking offence due to the seriousness of the crime by adopting the Protection of

Freedoms Act in 2012.%8 The plea for the introduction of such legislation was started

3 Tjaden, Patricia G. ‘Stalking policies and research in the United States: A twenty year
retrospective’, European Journal on Criminal Policy and Research, Vol. 15, No. 3, 2009, pp. 261-278.
34 US Department of Justice, Stalking and Harassment Laws (Office on Violence Against Women,
2020) <https://www.justice.gov/ovwi/stalking>, accessed 28 May 2025; National Center for Victims
of Crime, Stalking Laws <https://victimsofcrime.org/stalking-laws/> accessed 28 May 2025.

3 See, Emnet Assefa, Domestic abuse against women in Ethiopia: The price of not knowing her pain.
March 27 2013. <http://addisstandard.com/domestic-abuse-against-women-in-ethiopia-the-price-of-
not-knowing-her-pain/> accessed on Dec. 20, 2024; Rediet Yibekal, Violence Against Women in
Ethiopia: The Case of #JusticeForHanna, Nov 27 2014. <http://cyberethiopia.com/2013/?p=1133>
accessed on Dec. 20, 2024.

% Van der Aa, S. and Romkens, R., ‘The State of the Art in Stalking Legislation-Reflections on
European Developments’, Eur. Crim. L. Rev., Vol. 3, 2013, p.232-256

37 In fact in the UK, before the Protection of Freedoms Act of 2012, there were various laws in place
to tackle the problems of stalking directly or indirectly; including the Protection from Harassment
Act of the 1997, the Malicious Communications Act of 1988, The Offences Against the Person Act
1861, Criminal Justice & Public Order Act 1994, The Regulation of Investigatory, Powers Act 2000,
Criminal Justice Act 2003, Communications Act 2003, Wireless Telegraphy Act 2006, and Equality
Act of 2010.

Since, the 25" of November 2012, stalking became a specific offence in England and Wales, where
stalking related cases after this date are dealt with under section 2A and section 4A of the Protection
of Freedoms Act 2012. <http://www.legislation.gov.uk/ukpga/2012/9/section/112/enacted> accessed
on Sep. 27, 2024.
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by the Justice Unions’ Parliamentary Group, which led to an “Independent
Parliamentary Inquiry”. As per the report of the group, the survivors/victims of
stalking had a profound lack of confidence in the criminal justice system, and
recommended that the Protection from Harassment Act (PHA 1997) be amended as

part of a package of reforms.3®

According to the act, which re-established the offence of stalking involving fear of
violence or serious alarm or distress, the perpetrator’s course of conduct must cause
the victim to fear, on at least two occasions, that violence will be used against the
victim or cause the victim serious alarm or distress. In addition, the perpetrator must
know or ought to know that the course of conduct will cause the victim such alarm
or distress.* Under the act, the test applied remains an objective one, which is “a
reasonable person standard” in possession of the same information who would think
that such a course of conduct would cause the victim to fear on that occasion, which

has a substantial adverse effect on the victim’s usual day-to-day activities.**

Before the introduction of this legislation, stalking was not considered a specific or
standalone crime, and the police had to wait until stalkers committed another crime,
such as harassment or breaching a restraining order, before they acted.*? Moreover,
the Act enabled the Criminal Justice System to catch up with other jurisdictions, such
as the USA, particularly in respect of recognising and prosecuting stalking as a

specific crime or a standalone offence. In that regard, the amended legislation

%Justice Unions’ Parliamentary Group: Independent Parliamentary Inquiry into Stalking Law Reform
Main Findings and Recommendations, February 2012, <https://www.dashriskchecklist.co.uk/wp-
content/uploads/2016/09/Stalking-Law-Reform-Findings-Report-2012.pdf> accessed on Sep. 27,
2024.

40See, the Protection of Freedoms Act 2012, part 7 section 111 & 112.

“1bid.

“The stalker and the woman who refused to give in, 4  April
2016<https://www.bbc.com/news/magazine-35941555>, accessed on Sep. 20, 2024.
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received praise for imposing tougher sentences for stalkers.*® It has also been rolled
out in a drive for harsher punishments to reflect the severity of the crime. The
government also introduced stalking protection orders, where police will be able to
apply to the courts for an order to impose restrictions on perpetrators whenever the

survivors/victims seek help.*

Later, the government increased the maximum sentence for people found guilty of
stalking up to 10 (ten) years. What is more, in the case of racially or religiously
aggravated stalking offences, the most severe sanction will double from seven
(seven) to 14 (fourteen) years.* Further, the Act also incorporated the emerging
problem of stalking using computer and internet technology, concerning cyber-
stalking, such as sending unwarranted e-mails or messages. In this regard, as seen
from the discussion above, the legal effect*® of the Protection of Freedoms Act is a
breakthrough that consolidated the previously existing laws and made the act of
stalking a standalone punishable offence. It, therefore, provides a suitable example

to be followed by the Ethiopian human rights system.

3.3. South African Experience

Compared to the above systems, in Africa, the anti-stalking legislation is a very
recent phenomenon; in this regard, though late, South Africa is one of the best
examples. The anti-stalking legislation came into effect after a South African Law

Reform Commission (SALRC) investigation into stalking acts.*’

43Stalkers face new maximum sentence of 10 years in jail
<https://www.telegraph.co.uk/news/2017/01/06/stalkers-face-new-maximum-sentence-10-years-
Jail/> accessed on Sep. 27, 2024.
4 The Stalking Protection Orders (SPO) was later introduced by the Stalking Protection Act, in 2019,
as a civil order. An application for an interim or full order can, therefore, be made by the police to the
magistrate’s court to request both prohibitions and/or positive requirements to protect the victim.
45 pat Strickland, Stalking: developments in the law, House of Commons library BRIEFING PAPER
Number 06261, 21 November 2018.
“The Crown Prosecution Service (CPS) Wessex: Successful Stalking Cases Agpril
2024<https://www.cps.gov.uk/wessex/news/cps-wessex-successful-stalking-cases-april-2024>,
accessed on Sep. 27, 2024.
47 See, the Preamble to the Protection from Harassment Act 17 of 2011. South African Law
Commission Project 130: Stalking Discussion Paper 108, 2004.
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In SA, stalking, in its current legal notion, was not recognised as a standalone
criminal act before 27" April 2013.*8 The then-existing criminal law focused
primarily on the punishment of specific prohibited acts. It is only where an aspect of
stalking constitutes a concurrent criminal act that the criminal law may be invoked
to restrain or punish a stalker. Yet, the alarming number of violations of the rights of
women and girls prompted the South African Assembly (SAA) to include additional
protection.

The Protection from Harassment Act (Act 17 of 2011), which came into effect on
27" April 2013, addresses stalking acts in its current notion equating it with a
violation of the constitutional rights of privacy and dignity of individuals. The act
itself provides three bases for the adoption of anti-stalking law in South Africa. First,
it re-cited the fundamental inalienable right of individuals, including personal
dignity, that shall be guaranteed by legislation. Second, the introduction of the Act
would help to ensure more effective protection for the rights of women and girls.
Third, the act of stalking has been criminalised, as a result of which convicting
offenders has become easier now than before. The adoption of the anti-stalking
legislation was followed by an endorsement by several women’s rights advocacy
groups, as it affirmed the state's commitment to guaranteeing the obligation of states

towards human rights of women and girls.*®

This act and its initiatives that prioritise victim support, empower law enforcement
agencies, and facilitate efficient evidence gathering have yielded positive results in

several cases. Despite some legal and implementation challenges,*® South Africa’s

“8 In SA the Domestic Violence Act, 116 of 1998, defines stalking, albeit it restrictively, for the civil
law. It provides recourse to a person who is stalked only if he or she is in a domestic relationship with
the stalker.
#<https://brandsouthafrica.com/103285/democracy/anti-harassment-law-comes-into-effect/>,
accessed on Sep. 30, 2024.

%0 stalking cases in South Africa often face challenges associated with evidence collection to the
difficulties of proving intent and persistence. See, <https://www.linkedin.com/pulse/exploring-south-
africas-legal-framework-combating-stalking-brown-etgff>, accessed on Dec. 12, 2024. See also for
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measures demonstrated promising outcomes in the successful prosecution and
prevention of stalking incidents. These initiatives and context are not unique to the
South African legal system alone. They are also associated with the application of
the law in Ethiopia and elsewhere. Hence, as previously noted, South Africa’s
experience offers a valuable precedent from which the Ethiopian human rights

system can draw important lessons.

4. Anti-stalking Legislation in Ethiopia

The ultimate test for any legal system that purports to deal with the human rights of
women and girls is the degree of protection it provides and the difference it makes
to their lives. Yet, as discussed below, the existing Ethiopian legal system could not
stand that test, for it lacks such a specific legal protection mechanism that addresses

all instances of stalking.®!

Despite the growing global recognition of stalking as a distinct and harmful form of
GBV, Ethiopian criminal law does not currently recognise stalking as a standalone
offence. The absence of specific legal provisions leaves women and girls without
adequate protection or access to justice. This legislative gap is inconsistent with
Ethiopia’s international obligations, particularly under the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW) and the
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (Maputo Protocol), both of which require state parties to enact
comprehensive measures to prevent, investigate, and punish all forms of violence
against women. Addressing stalking through specific legislation would not only fill
a critical gap in the domestic legal framework but also affirm Ethiopia’s commitment

to upholding international human rights standards.

legal challenges, South Africa: New “Stalking” Bill Criticized as Potential Danger to Freedom of
Expression, <https://www.loc.gov/item/global-legal-monitor/2009-10-30/south-africa-new-stalking-
bill-criticized-as-potential-danger-to-freedom-of-expression/> accessed on Dec. 12, 2024.
SICommittee on the Elimination of Discrimination against Women, Concluding observations on the
8th periodic report of Ethiopia, CEDAW/C/ETH/CO/8, para 23 (a).

111



https://www.loc.gov/item/global-legal-monitor/2009-10-30/south-africa-new-stalking-bill-criticized-as-potential-danger-to-freedom-of-expression/
https://www.loc.gov/item/global-legal-monitor/2009-10-30/south-africa-new-stalking-bill-criticized-as-potential-danger-to-freedom-of-expression/

A Plea for Anti-Stalking Legislation in Ethiopia... DOI: https://dx.doi.org/10.4314/hujl.v9il.4

Yet, in the context of such legal lacuna, the rampant trend of stalking over time is
likely to continue, as it is evidenced from old and new real cases of stalking against
women and girls. The above premise is valid and sound taking into consideration the
criminal cases decided by the Federal Courts on wilful injury, homicides and
attempted homicide cases committed by men against women where the act of

stalking preceded the later crime.>?

Moreover, according to an assessment made by the one-stop service centre at
Menelik-11 Comprehensive Specialized Hospital, in 2023/24, 67% of the
survivors/victims of rape and sexual assault cases revealed that they knew the
perpetrators before the incident and that before they were raped or sexually assaulted,
they were stalked.>® Similarly, from the account of survivors/victims of sexual abuse
who received technical support as survivors of sexual trauma at the Ethiopian
Women with Disabilities National Association (EWDNA), it could be seen that the

majority of women and girls with disabilities were stalked.>*

The trend of stalking in Ethiopia is even more common among divorced or separated
women. A divorced or separated woman who is dependent on her ex-husband for
child maintenance would not be in a status quo to fight against stalking. Most often,
the ex-husbands with child visitation rights under court permission after divorce tend

to use their children as a proxy to stalk their ex-wives.*

More visibly, the lack of such legislation is felt in the above-mentioned cases of
violence from the old case of Kamilat Mehedi to the recent case of Tsega Belachew.

The inadequacy of such protection has been a concern of national and international

52 Interview with Ato Getu Taddesse, supra note 8.

53 Interview with Dr. Getachew Emeye, General Surgeon, Menelik 11 Comprehensive Specialized
Hospital, One-Stop Service Centre, on 6 December 2024.

5 Interview with w/ro Lemlem Yehualashet, Senior Project Coordinator, Ethiopian Women with
Disabilities National Association (EWDNA), on 16 December 2024.

SSInterview with Ato Yohannes Fekadu, Senior Project Coordinator, Federal Supreme Court Child
Justice Project, on 25 December 2024.
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institutions where the CEDAW Committee, for instance, has been repeatedly
recommending Ethiopia to adopt a comprehensive and inclusive law on GBV
including stalking, addressing all forms of violence against women, including acid
attacks, domestic violence, rape, marital rape, gang rape and other forms of sexual
violence.*® To mitigate such scenarios and protect the rights of such women and girls,

the adoption of anti-stalking legislation in Ethiopia is an urgent priority.

The following sub-section evaluates the jurisprudential dearth and specific
legislation concerning stalking in Ethiopia. along with a reflective analysis of the
need for legal reform that embraces anti-stalking law.

4.1 Jurisprudential Dearth of Stalking in Ethiopia

The FDRE constitution, which is the supreme law of the land,> provides protection
to the human rights of women and girls in general and, of the right to safety, security
and dignity in particular.%® The constitution, besides allotting about one third of its
provisions to the protection and promotion of human rights, incorporated both
specific and general provisions on the rights of women and girls that has also
received praise.>® In this regard, it enshrines as many as important human rights,
including the right to equality, the right to privacy, the right to dignity, the right to
liberty and body integrity, the right to be protected from inhuman and degrading
treatment, the right to freedom and security which incorporates the right to be free
from all forms of GBV, including, of course, stalking.®® More importantly, the FDRE
constitution has an inherent mechanism of incorporating international human rights
instruments that are ratified by Ethiopia into the national legal framework, making it

part of the law of the land.®*

%6Concluding observations on the eighth periodic report of Ethiopia, supra note 51.
57 The Proclamation of the Constitution of the Federal Democratic Republic of Ethiopia, 1995, Art. 9
(1), Proc. No 1, Neg. Gaz. Year 1, no. 1.
%8 1d. Art 13-44 and Art 35.
91d. Art 35 & 36.
f01d. Art 14, 16, 17, 18, 24, 25, 26 and 32.
f11d. Art 9 (4).
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Moreover, the constitution also provides that the fundamental rights and freedoms
specified under Chapter three (Art 13-44) shall be interpreted in a manner
conforming to the principles of the Universal Declaration of Human Rights (UDHR),
International Covenants on Human Rights and international instruments that
Ethiopia adopted.®? These international instruments oblige state parties, among other
things, to enact legislation to enhance the protection of the rights of women and girls.
These stipulations are very much paramount, if appropriately used, for they arrange
significant opportunity to interpret the rights of women in light of these international
treaties which have been extensively interpreted, and benefit from a large body of
jurisprudence that has been built-up over many years. Hence, Ethiopia has an
international obligation to adopt a legislation both at the federal and regional state

levels to protect women from all forms of stalking.

However, despite the ratification of various international and regional human rights
instruments concerning women and girls by Ethiopia, their implementation in reality
remains inadequate. Women and girls are still victims of various kinds of stalking in
their day-to-day life. This originates, among other things, from the absence of anti-
stalking legislation. Therefore, the questions that would certainly cross the minds of
many is why the need for legislation? Why is the existing legislation not able to
protect the rights of women that are guaranteed by various international, regional

and national human rights instruments?

As indicated above, it should be noted that the legal basis for the need to introduce
anti-stalking legislation in Ethiopia does not only originate from the human rights
that women and girls have, but also from the normative frameworks reflected in

various human rights instruments the country has adopted. One of the important

62 1d. Art 13 (2).
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instruments, for instance, the CEDAW provides that women and girls shall be free
from any kind of GBV.%

Nevertheless, to date, there is a dearth of jurisprudence in Ethiopia on the act of GBV
in general and on the interpretation of the acts relating to stalking in particular. At
present, the police and public prosecutors at both federal and regional state levels are
the primary organs responsible for the investigation and prosecution of any criminal
offences under the existing criminal laws. Yet, if the police were presented with a
direct challenge to the stalking offence based on the existing legislation, like the
FDRE criminal code, then they would be in a position to reject it from a different

perspective.®*

Regarding the question of an application of the existing laws strictly, it might not be
feasible at the moment, considering the already failed attempts in the “trial and error”
of establishing the act of stalking as a standalone offence. However, it does not mean
at all that there have not been a handful of cases that ended up in police stations in
the form of accusations but would not bring any exemplary result at all.®® This could
be a problematic route to addressing the question of stalking offences, as the inspired
boldness has not been the hallmark of the legislator. Thus far, several prominent
women's rights advocacy groups have commented generally on the relative

inefficacy of the existing laws.%®

Therefore, most women and girls remain vulnerable, despite the growing

international human rights standards in general, and standards on the protection of

83 See, The UN Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), (adopted 18 December 1979 UNGA Res 34/180 (UNCEDAW), Part | (Articles 1-6). In
line with CEDAW General Recommendation on Gender-Based Violence against Women, updating
General Recommendation No. 19, No. 35 (2017), <https://www.vn-vrouwenverdrag.nl/wp-
content/uploads/General-Recommendation-35-update-van-19.pdf>, accessed on Dec 18 2024.

5 Interview with Ato Getu Taddesse, supra note 8.

1bid.

% See, Ethiopian Women Lawyers Association (EWLA) Annual report for the year 2023
<https://ewla-et.org/ewla-2023-annual-report/>;<https://ewla-et.org/assessment-of-the-existing-
legal-procedures-and-mechanisms-on-the-treatment-of-sexual-violence-cases-in-ethiopia/>,accessed
on Dec 18 2024.
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the rights of women and girls in particular. Besides, there was no mention of the
concern from the perspectives of introducing anti-stalking legislation.®” Thus, the
adoption of anti-stalking legislation would facilitate an interpretation of all other

human rights provisions of Ethiopian bill of rights.

Furthermore, an anti-stalking legislation in Ethiopia is particularly desired
considering the international human rights developments and trends towards the
ending of violence against women and girls.®® This is even more so considering that
for human rights systems to be efficient, they need to be constantly adapted to match
the changing conditions where cyber-stalking is now the new threat.®® One of the
means of such adaptation could be through the adoption of legislation to supplement

the existing human rights instruments.

Taken very seriously by many, the current setting in Ethiopia does not indicate a
trend towards the recognition of the threat of stalking. First, when the FDRE criminal
code was adopted in 2004, it was not made clear whether the drafters intentionally
omitted a reference to the issue.”® The code only refers to sexual violence under Part
II (Special part), Book V, Title IV, as “Crimes against Morals and the Family”, which
excludes stalking. However, in 2016, an incidental trend towards stalking was
evidenced with the adoption of the Computer Crime Proclamation.” And, though

the instrument incidentally places restrictions on the act of stalking on the internet-

67 Activities are being carried out by the Ministry of Women and Social Affairs to identify legal gaps
regarding prosecuting GBV. Yet, there is no indication for the concern of stalking so far. See,
<https://www.mowsa.gov.et/?p=5620&lang=en> accessed on Dec 18 2024; See also, Ministry of
Justice, draft National Policy and Strategy on GBV Prevention and Response in Ethiopia.

8 United Nations Assembly, Intensification of efforts to eliminate all forms of violence against
women and girls: technology-facilitated violence against women and girls, Seventy-ninth session,
Agenda item 27, Advancement of women  A/79/500 8  October 2024,
<https://www.unwomen.org/sites/default/files/2024-10/a-79-500-sg-report-ending-violence-against-
women-and-girls-2024-en.pdf>, accessed on Dec 18 2024.
89<https://www.ojp.gov/ncjrs/virtual-library/abstracts/cyberstalking-new-challenge-law-
enforcement-and-industry-report>, accessed on Dec 20 2024.

0 See, the Ex post motifs of the FDRE criminal code of the 2004, pp 273-305.

1 See, Computer Crime Proclamation, 2016, Art.12 & 13, Proc. No. 958/2016, Fed. Neg. Gaz., Year
22, No. 83.
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cyber stalking, it is a highly commendable step towards the fight against stalking.
Lastly, legislation on the act of stalking is needed because, in the absence of any
other instrument for the cause, the state can retreat from its international obligation.”
This has been the case in many parts of the world, including Ethiopia. Thus,
developing the Ethiopian jurisprudence to extend the protection of the rights of

women against stalking is a remaining challenge.

4.2 Assessment of Existing Laws Regarding Stalking

As already indicated above, Ethiopia has adopted various international, regional and
national instruments aimed at protecting women’s rights in general. The Ethiopian
constitution, as a governing principle, affirms the substantial equality of women with
men in any sphere of life. The constitution clearly states that the state shall enforce
the rights of women, and laws, customs and practices that oppress or cause bodily or
mental harm to women are prohibited. It also guarantees women the benefit of

affirmative action as compensation.”

Additionally, the FDRE criminal code of 2004 has a number of provisions related to
some acts sanctioning behaviour calculated to assault, threaten or intimidate.”
However, the existing laws have limitations for the provisions are insufficient or
inadequate to deal with what is understood to constitute stalking in the broader sense

and as legislated for in comparative jurisdictions.

As it stands, the first limitation is that legislation starts from the time when the victim
reports the act. When survivors/victims go to the police to report stalking behaviours
by former lovers or boyfriends whose actions may qualify to stalking acts but do not
amount to any of the criminal laws’ provisions, the first step prosecutors and police

officers take is to explain that the alleged action is not covered by the Ethiopian

"2 Concluding observations on the eighth periodic report of Ethiopia, supra note 51.
SFDRE Constitution, supra note 57, Art. 25 & 35 (4).
"4 The Ethiopian Criminal Code of 2004 covers detailed information on assault, intimidation and
crimes against personal liberty. See, The Criminal Code of the Federal Democratic Republic of
Ethiopia, 2005, Art 560, 580 & 601-606, Proc No. 414/2004, Fed. Neg.Gaz.
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criminal law and thus cannot be investigated formally.” However, although stalking
IS not recognised by name as a crime, some of the stalking acts are addressed
concurrently by way of a number of existing offences, such as assault, intimidation,
trespassing or malicious damage to property.”® For instance, the criminal codes
provision that deals with such threats is the crime of intimidation under Article 580

of the FDRE criminal code which states:

“Whoever threatens another with danger or injury so serious as to induce in
him a state of alarm or agitation, is punishable, upon complaint, with a fine
not exceeding five hundred Birr, or with simple imprisonment not exceeding

sSix months”

In the context of stalking, the first limitation on this provision arises due to
interpretation of the provision itself, what amounts to danger and injury as qualified
in the law seems to be vague which may have adverse effects on the
survivors/victims right since restrictive and narrow interpretations in favour of the

accused are expected in criminal law.

The flaw in the application of the criminal code should convince the law enforcement
organs that legislation on stalking in Ethiopia is much needed. For example,
concerning repetitive offenders of a certain crime that is concurrent with stalking,
the failure of the code to punish that in itself is problematic. If a repetitive offender
of such a crime is arrested, he can still be released on bail and continue with the
stalking act.”” Moreover, the act and offence and the emotional damage he has done

5 Interview with Ato Getu Taddesse, supra note 8.

6 The Criminal Code of the Federal Democratic Republic of Ethiopia, supra note 74, Art.560, 580,
689.

" Public Prosecutor v. Mohammod Fereja, Federal High Court, Lideta Division, File Number 305080,
2024, cited in Helen Abelle, ‘Intimate Partner Violence Survivors and the Criminal Justice System:
A Case Study of Addis Ababa City Administration’, Hawassa University Journal of Law (HUJL),
Vol. 8, July 2024. P. 12.
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against women and girls unlike other acts is uniquely irrevocable. For there is clearly
a legal shell to be filled with regard to the efficiency of existing Ethiopian laws, the
solution would only be introducing anti-stalking legislation at the federal level.™

The second limitation survivors/victims of stalking face with regard to getting their
complaints formally investigated is the issue of evidence. The Ethiopian justice
system is largely dependent on eye-witness testimonies, and the actions directed
against women are usually done in the absence of anybody else in the vicinity.
Continuous and repeated phone calls and abusive messages raise a particular
challenge to manage, even when they contain elements of the crimes of intimidation,

since the accused's identity cannot be proved.’®

Third, although the modern manifestations of stalking, like cyber-stalking on the
internet become common in Ethiopia, incidents of such acts remain unreported to the
police. Some of such acts are made from unknown gadgets or sources which make
it nearly impossible to identify the perpetrator, but even in the cases where it is
known, investigation is rarely commenced for it requires advanced skills. This may
be in part due to the lesser attention given to these kinds of incidents and such cases

are most likely to result in a ‘not guilty’ verdict.®

Therefore, to effectively protect the survivors/victims of stalking, anti-stalking laws
must be broad in scope and have substantial penalties. On the other hand, such laws
must be sufficiently narrow that they will not punish legitimate acts of others.
Drafting effective anti-stalking legislation that balances both of these interests is a
complex task. In some cases, the distinction between lawful activity and stalking
activity can be blurry. This is because behaviours or acts such as following someone,

and telephoning someone repeatedly can be taken as stalking. Yet, a clear dividing

8 Walsh, Keirsten L., ‘Safe and Sound at Last-Federalized Anti-Stalking Legislation in the United
States and Canada’, Dickinson Journal of International Law. Vol. 14, 1995, pp. 373-402.

8 Interview with Ato Getu Taddesse, supra note 8.

8 Ibid.
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line between stalking and acceptable behaviour, like courtship, has never been easier

to distinguish unless the law enforcement received sufficient training.

In other setting, in most jurisdictions, which have anti-stalking laws, defendants have
attempted to challenge the validity of such laws in a court of law. Defendants seeking
to challenge anti-stalking laws usually argue that these laws are defective because
they are void for vagueness or are so overly broad that they infringe constitutionally
protected activity and speech.®* The solution or technique that would help to avoid
the potential problem of vagueness in anti-stalking laws is to narrow down the term
through judicial interpretations. A good example in this regard is the interpretations
of the Supreme Court of Connecticut of the term ‘repeatedly follow’ when the court

was reviewing the constitutionality of Connecticut's stalking law.%?

Lastly, what is more, there has not been significant progress towards ending GBV
against women and girls in Ethiopia, following intense lobbying from human rights
activists in the nation from the perspective of introducing legislation.

To this end, the author of this article suggests that the best remedy to address the
broad range of stalking offences is by enacting new legislation to specifically address
stalking as a standalone crime, which has penalties so that survivors/victims can seek

protection and perpetrators are held accountable.

4.3 The Need for Introducing Anti-stalking Legislation

There is no official data available as to how many of the stalking cases are reported,
and how many of them resulted in more grave consequences in Ethiopia.®® Yet,
though it is difficult to get data on how many stalkers and survivors/victims are

former intimates, how many murdered women were stalked beforehand, or how

81 Robert A. Guy, ‘The Nature and Constitutionality of Stalking Laws’. Vanderbilt Law Review, Vol.
46, Issue 4, May 1993, p. 1012.

821d. P.1020.

8 Interview with Ato Getu Taddesse, supra note 8.
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many stalking incidents overlap with other crimes, the prevalence of stalking in

Ethiopia is very high.

Neither the Ministry of Justice nor the Ministry of Women and Social Affairs
acknowledged having comprehensive data concerning the number of stalking
survivors or victims that appear before them. As per the latest study report, rather,
the act of stalking is very widespread.®* The country has waited for long up until

much misfortune has happened to women and girls.

The widely publicised or high-profile cases that ended in grievous bodily injury or
near death, including Kamilat Mehedi, Hermela Wosenyeleh, Naomi Tilahun,
Aberash Hailay, Atsede Nguse, Tsega Belachew and others, would serve as evidence
to appreciate the magnitude of the national problem of stalking in Ethiopia. Among
these cases, the first high-profile stalking case is that of Kamilat Mehedi, where the
perpetrator by the name Demessew Zerihun had obsessively stalked her for over four
years. The stalker and later convicted criminal, Demessew, used to follow Kamilat
and made continuous phone calls just to cause an intentional fear. His stalking
behaviour was just not limited to Kamilat but also extended to her family members.
Finally, at one night while Kamilat was walking home after dark with her two sisters,
a man stepped out of the shadows and threw acid in her face. The acid spread on her
eyes, nose, mouth, forehead and chest, splashing onto the faces and backs of her

sisters beside her, burning flesh wherever it touched.

Secondly, the case of Hermela Wossenyeleh was a famous stalking case, which was
committed by her purported admirer named Negussie Lemeneh, for eight years.
Claiming to be infatuated with her, Negussie engaged in a pattern of escalating
violence, culminating in a brutal physical assault in which he shot Hermela in the
face. He also inflicted severe injuries on her family members, attacking two of her

sisters with a machete and fracturing the skull of her younger sister with an axe. The

84 See, Determining the Ethiopian Women's Status & Priorities, supra note 1.
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third grave case of violence against separated or divorced women and stalking in
Ethiopia is the case of Aberash Hailay. An Ethiopian Airlines flight attendant whose
ex-husband, Fisseha Tadesse, stabbed both her eyes with a knife in Addis Ababa,
Ethiopia. Fisseha Tadesse, who is said to have been stalking the victim before
committing such a heinous crime, turned himself in to police and was later tried for
the crime. Moreover, the latest and highly publicised stalking cases happened against
a young accountant named Tsega Belachewe, who was abducted for nine days by
the personal bodyguard of the then Hawassa City Mayor. As reported by the close
family members of the victim® and later revealed by herself,2® Tsega had been
stalked for a while by a proxy-stalker and by the same person, who is now arrested

and criminalised, following a social media campaign.

These cases might have been avoided or at least mitigated had there been a well-
designed anti-stalking law in Ethiopia. Given the emerging discussion on the issue
in Ethiopia, the Ethiopian legal system would be more responsive to the needs of
legislation on the subject. This is because the discussion in itself is already an
important contribution towards the improvement of the system in affording better
protection of human rights in general and the rights of women in particular.

The experiences of other human rights systems guide the drafting process and
content of a well-designed anti-stalking law in Ethiopia. Accordingly, based on the
lessons learned from the experiences of the USA, UK and South African human
rights systems, this article analyses and draws two major lessons, focusing on the
drafting process and specific content of anti-stalking legislation. Concerning the
drafting process, it is suggested that the drafting process has to adopt a participatory

approach, through the involvement of various interested parties that use human rights

85<https://youtu.be/wiLOMOEdUpc?si=dfmr3bSYtd901Qwp> accessed on 21 Dec. 2024.
86<https://www.bbc.com/amharic/articles/c2e714vekklo> accessed on 21 Dec. 2024.
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daily, such as lawyers, non-governmental organisations (NGOs), government

officials, academics and civil society.

In terms of the specific content of the anti-stalking legislation, this article highlights
several substantive considerations and recommendations. Primarily, the legislation
should aim to protect the rights of women and girls from gender-based violence. The
author recommends the American legal system approach regarding the application
of the legislation, which is expected to prohibit the act of stalking, making it a stand-
alone criminal act, allowing law enforcement organs to start of investigation at the
time of commission. As was the case in California stalking law, the act shall be
interpreted incorporating all the important elements to avoid drawing attention to the
vagueness exception.®” Besides, the priority at the moment is, first of all, to make the
act an offence, which could subsequently be consolidated by the complete
recognition of the act as a stand-alone criminal act in Ethiopia.

Besides, to achieve this, the legislation shall incorporate all acts of stalking as a
stand-alone crime applicable to all states, as a federal matter. The law should not be
too narrow or too broad. If it is too narrow, it would exclude important stalking acts.
In addition, if it is too broad, it will not survive a vagueness challenge, where it places
no limits on the conduct to distinguish innocent and criminal behaviour. Therefore,
the law should be sufficiently broad to proscribe stalking acts effectively, yet narrow
enough to survive a constitutional challenge. Moreover, the legislative framework
should include a clear and effective approach to addressing offender accountability
and rehabilitation.®

87 Robert A. Guy, supra note 81, p. 1014

8 A draft proclamation is already prepared to introduce first ever sexual violence registration system
that aims to prevent and respond to sexual violence against women and children,
<https://www.mowsa.gov.et/?p=5620&lang=en>, accessed on 21 Dec. 2024.
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In addition, the legislation should set the type of the crime -stalking categorisation,
which shall not be listed as an up-on compliant crime.® For example, the crime of
intimidation is a crime punishable only upon complaint. Moreover, the punishment
for the crime should be a simple imprisonment rather than rigorous, except for
aggravated circumstances, or where the act of stalking surges into wilful injury of
more. Fourth, generally, since some of the provisions of the legislation would be
regarded as additional articles to the criminal code, some clarity should be
advocated. Lastly, in drafting the provisions of the legislation, reference shall be
sought from the laws of other nations’ human rights systems. The experiences of
other countries systems exist as references, as they have been successful in
implementing anti-stalking law. More specifically, the experience of South Africa,
which shares similar social, economic and political problems, is instructive to
Ethiopia.

5. Concluding Remarks

In Ethiopia, the legal lacuna concerning the protection of women and girls from
stalking remains evident, and the continued absence of appropriate safeguards
against stalking continues to leave them particularly vulnerable. This underscores
the urgent need for the Ethiopian legal system to adopt and implement

comprehensive anti-stalking legislation.

However, drafting effective anti-stalking legislation that enables the prohibition of
certain acts as a stand-alone stalking offence is a complex task. In some cases, the
distinction between lawful activity and stalking activity can be blurry. This can be,
in part, due to the overlap between accepted courtship acts and stalking. Defendants
seeking to challenge anti-stalking laws usually argue that these statutes are

constitutionally defective because they are “void for vagueness” under due process

8 For more on offences punishable only upon private complaint, See, Graven, Philippe, ‘Prosecuting
criminal offences punishable only upon private complaint’, Journal of Ethiopian Law Vol. 2, Noo. 1,
1965, pp.121-159.
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principles or are so overly broad that they infringe upon constitutionally protected
speech or activity. Yet, the priority should be striking a balance between the two
interests in giving special attention to the issue and affording the maximum

protection to the women and girls in danger.

The international and national bills of rights provide for a robust protection of the
rights of women and girls, including the right to be free from any sexual harassment,
the right to privacy and the right to dignity. In the context of protecting these rights,
the FDRE constitution emphasises the special position of the enactment of laws in
ensuring the protected rights and reiterates that special measures should be taken to

ensure their implementation.

As discussed above, women and girls have a constitutional right to be protected from
abuse and harassment. It is inherently illogical and legally indefensible to require
them to wait until harm materialises before authorities take action. Such an approach
is inconsistent not only with the protective guarantees enshrined in the FDRE
Constitution but also with the international human rights conventions to which
Ethiopia is a party. These legal frameworks obligate the state to adopt proactive and
preventive measures to safeguard individuals from threats to their rights and dignity.
Accordingly, in the interest of the protection of the rights of women and girls, the
government shall accord urgent priority to the enactment of anti-stalking legislation,
which is vital to ensure full protection.

From this, it follows that, if there is a law governing stalking, it would have two main
benefits; first, as a crime prevention tool, it would deter potential offenders from
being engaged in stalking in fear of punishment. It also has the advantage of placing
citizens on notice; the subsidiary laws are meant to advise them in advance of how
they can and cannot use their right to be free from stalking. Second, if the offender
is punished in a court of law, potential victims would trust the legal system and would

be encouraged to report stalking cases by affording survivors/victims of stalking an
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effective remedy against such behaviour. Therefore, the solution lies in a plea for the

introduction of anti-stalking legislation into the Ethiopian legal system.
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Examining Ethiopia’s Federal Supreme Court Cassation Division’s Position

on Concurrence of Fraudulent Misrepresentation and Forgery Offences
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Abstract

Forgery and fraudulent misrepresentation are usually categorised as commercial or white-
collar offences since they are committed to get pecuniary benefits. The act of forgery is
criminalised to ensure the trustworthiness of public and business documents, while the
fraudulent misrepresentation act is criminalised to protect constitutionally guaranteed
ownership rights. Consonant with these objectives, Ethiopia has criminalised these acts
through its criminal law. It also makes the act of deceiving through counterfeited documents
a material concurrent offence. Nonetheless, the Federal Supreme Court (FSC) cassation
division has been holding an inconsistent position on the issue of material concurrence
offences of deceiving through counterfeited documents. Thus, this article aims to examine
these positions of the division in light of the Ethiopian criminal law through the analysis of
the law and specific cases. The case analysis highlights the contradictory position of the
FSC cassation division. The division, in some case, held that the act of deceiving through a
counterfeited document is a material concurrence offence of fraud and forgery, while, in
another cases, it held that the act of deceiving through a counterfeited document could not
constitute material concurrence offence of fraudulent misrepresentation and forgery rather
only the offence of fraudulent misrepresentation. Therefore, this article draws the flawed
position held by the FSC cassation division and highlights the correct interpretation of
material concurrence offences of deception through counterfeited documents.
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1 Introduction

Even though constitutionally the term ‘Cassation’ was introduced with the
promulgation of the Federal Democratic Republic of Ethiopia (FDRE) constitution?,
the practice of reviewing lower courts’ decisions by the higher and special division
is not a new phenomenon.? The term cassation has not yet been firmly defined in the
Ethiopian legal system. However, it denotes the act of annulling, cancelling, or
quashing the lower courts’ decisions by the higher one.? The pertinent provisions of
the FDRE Constitution* and Federal Court Establishing Proclamations® expound that
the cassation division (the division) is a special division of the regular Court in the
FSC of FDRE with a specific mandate of the FSC to supervise the legality of the

lower courts’ decisions.®

The FSC Cassation Division articulated its legal mandate by claiming its inherent

power is gauging the legality of the lower courts’ decisions, but not examining the

! Constitution of the Federal Democratic Republic of Ethiopia Proclamation, 1995, art. 80(3(A)), Proc.
No. 1/1995, Fed. Neg. Gaz., Year 1, No.1. This provision states (. . .) the FSC has a power of cassation
over any final court decision containing a basic error of law. Furthermore, some scholars argue that
the term ““cassation™" was used in legislation in Ethiopia for the first time in the treaty signed between
Ethiopia and France in 1908. According to the record, this treaty empowered the emperor, stating that
the emperor had the prerogative to review final decisions of the special courts by way of cassation,
that is, for error of law. Muradu Abdo, ‘Review of Decisions of State Courts Over State Matters by
the FSC, Mizan Law Review’, Vol. 1 No.1, 2007, p. 62

2 Criminal Procedure Code, 1961, Art. 183, Proclamation N0.185/1961, Neg. Gaz., (Extraordinary
Issue No | of 1961). The Civil Procedure Code Decree, 1965, art. 361 -370, Neg. Gaz., (Extraordinary
Issue No | of 1961) Year 25, No. 3; Mahari Radie, ‘Cassation over Cassation and Its Challenges in
Ethiopia, Mizan Law Review’, Vol. 9, No.1, pp. 178 — 9

3 Merriam-Webster dictionary, < https://www.merriam-webster.com/dictionary/cassation > accessed
on December 1, 2023. Similarly, Muradu states that the term ‘cassation’ comes from the French verb
‘Casser’ and its literal meaning is to quash the force and validity of a judgment. In Ethiopia, cassation
may be taken as a means by which a final decision of any lower courts, concerning which appeal is
exhausted, containing a basic error of law, is reversed or varied by the cassation division. Muradu, (n
2) 62

4 Article 80(3(A)) of the FDRE constitution

® Federal Court Proclamation, 2021, art. 10, Proc. No. 1234/2021, Fed., Neg. Gaz., Year 27, No. 26

8 Itis argued that the purpose of the cassation division is to see the exactitude of the decisions; verifying
whether the final decision rendered synchronises with the letter and spirit of the laws. Hirko Alemu,
‘The Binding Interpretation of the FSC Cassation Division: A Critical Analysis to its’ Novelty and
Rickety, Oromia Law Journal’, Vol 11, No.1, 2022, p. 46;
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facts of the case like an appellate court.” Thus, the prime mandate of its establishment
is to assist the uniform application of law across the Ethiopian territory® by setting
final and applicable precedents that make the decisions of the courts predictable and

consistent.®

However, owing to its distinct mandate, recently the division’s decisions have been
attracting several scholars’ and lawyers’ attention, and it has also become one of the
research areas. Due to the wider legal implications of the division’s decisions, the
division’s decisions have attracted scholars’ scrutiny and critique.'® Even invited
the House of Federation’s attention and reversed some of them.!! Specifically, the
issue of jurisprudential consistency in interpreting the material concurrence of
fraudulent misrepresentation and forgery remains a critical concern. Certain rulings,
such as those in the cases of Zakarias and Endashaw, recognize material concurrence

in instances involving deception through counterfeit documents; however, other

"Zewdu Gizaw v. Ayelech Dastaa, (FSC, 2011, Cassation Civil Case No. 55273), Cassation Division
Decisions Book, Vol. 13, p. 615
8 Getachew Dasta and Fntu Tasfye v. Rukia Kedir, (FSC, 2012, Cassation Civil Case No. 68573),
Cassation Division Decisions Book, Vol. 13, p. 623
91307 @Ck, ‘b PTID-T G Pan-CI° aoiawC (L), (1uRe- MPAL L (LT NG (7L, TheT-
¢(1/av/ 4 44800 A5 ¢(1/av/4 40109 AL ¢4 40 -1+1), Hawassa University Journal of Law’, Vol. 6, July
2022, p.191
Biruk Haile, ‘Period of Limitation Applicable to Claims over Immovable Property under the
Ethiopian Law: Gateway to Hindsight Scrutiny of Legality of Nationalisation of Immovable? Case
Analysis, Jimma University Journal of Law’, Vol. 4 No. 1,2012, p. 178; Zerihun Asegid, ‘The Power
to Transfer Employees: A Case Comment, Bahir Dar University Journal of Law’, Vol. 6, No. 1, 2015,
p. 156; Leake Mekonen, ‘The Effect of Changes in Tax Rates Amidst Tax Years in the Determination
of Corporate Income Taxes in Ethiopia: A Comment on FSC Cassation Decision on ERCA v
MIDROC Gold, Bahir Dar University Journal of Law’, Vol.8, No.1, 2017, p. 139; Mehari Redae,
‘Dissolution of Marriage by Disuse: A Legal Myth, Journal of Ethiopian law’, Vol. XXII, No.2, p. 37;
Dejene Girma, ‘Tell Me Why I Need to Go to Court: A Devastating Move by the Federal Cassation
Division, Jimma University Journal of Law’, Vol. 2, No. 1, 2009, p. 114,
1 Mehari, for instance, bombarded the FSC Cassation Division decision, Shewaye Tessema v. Sara
Lengana et al, File N0.20938, with a critique arguing that the division was not empowered to create
an extra method of dissolution of marriage rather than applying those designed by the lawmaker.
Mehari Redae (n 11) 37; Dejene also repeated Mehari’s argument; Dejene Girma (n 11) 114. After
lengthy criticism, the House of Federation reversed this decision in a way that fits Mehari’s and
Dejene’s argument. W/ro Kelemua Tefera V. Fiseha Demise, House of Federation, (File No. 50/10,
October 8, 2019, unpublished); -rhaABL£795T 9, ‘¢E hGCL N @b £4.84-0 mPAL GCL& (LT
ANC N7, TA=t AG 04,8617 IPNC L @Az P T AC %014, Journal of Ethiopian Law’, Vol. XXXII,
2020, p. 223ff
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rulings, such as Mu’az and Abiy, do not, resulting in contradictory precedents. This
article critically investigates whether the Cassation Division consistently adheres to
its mandate of legal uniformity when confronted with cases that encompass
overlapping components of fraud and forgery. It examines the FSC Cassation
Division's position regarding the material concurrence offences of deceiving through
counterfeited documents by upholding jurisprudential consistency in its
interpretation of concurrent offences involving fraudulent misrepresentation and

forgery within the context of Ethiopian criminal law.

For this purpose, it employs a doctrinal legal research method by analysing the
available relevant cases decided by the division in light of the Ethiopian criminal
law. The case analysis highlights contradictory positions of the division regarding
the material concurrence of offences related to deception through counterfeited
documents. In the Zakarias and Endashaw case, the division’s decision recognised
the act of deception through a counterfeited document as a material concurrence
offence involving both fraud and forgery. In contrast, the ruling in Mu’az and Abiy
rejected this interpretation and limited the act to only a fraudulent misrepresentation
offence. These analyses demonstrate that the position held by the division in
Zakarias’ and Endashaw’s cases is a right reading of articles 61(3) and 699 of the
FDRE Criminal Code (hereinafter the code), while the one held in Mu’az’s and
Abiy’s cases is flawed. This article critiques this inconsistency and argues for a
correct and consistent interpretation that acknowledges material concurrence in cases

involving deception through counterfeit documents.

These findings are systematically presented in the subsequent four sections of this
article. Section two analytically introduces the concept of fraudulent
misrepresentation, forgery and concurrent offences in general and in the Ethiopian
context, in particular. Section three provides a summary of the material facts of the

selected cases and the FSC cassation division’s decisions. The fourth section, the
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main section of the article, analyses the incongruity between the law in the book and
the law in action on the issue of material concurrent offences of forgery and
fraudulent misrepresentation. Finally, the conclusion section highlights the

arguments and provides recommendations for this article.

2 The Concept of Fraudulent Misrepresentation, Forgery and
Concurrent Offences
Since forgery and fraudulent misrepresentation offences are committed to get
pecuniary benefits, they are termed socio-economic offences,’? and usually,
categorised as commercial or white-collar offences. Though they are in one category
of offences, they are distinct offences and evolved to govern distinct purposes.
Accordingly, the act of forgery is criminalised to make public and business
documents trustworthy documents while the fraudulent misrepresentation act is

criminalised to protect constitutionally guaranteed ownership rights.

Regarding the basic definition of fraudulent misrepresentation offence, Judge
Holmes stated that the law does not define fraud; it needs no definition; it is as old
as falsehood and as versatile as human ingenuity.'®* Conceptually, nonetheless,
fraudulent misrepresentation, also known as deception or fraudulent representation,
is the act of making a false or misleading statement, either in a form of spoken or

written form, usually to gain an advantage by deceiving.'* Furthermore, since its

2Fundamental of Crime, Criminal Law & Criminal Justice,
<https://epgp.inflibnet.ac.in/epgpdata/uploads/epgp_content/S001608/P001744/M027843/ET/15211
052271.BASISOFCRIMINALIZATION.pdf> accessed on April 18, 2025

13 Podgor Ellen S., ‘Criminal Fraud, American University Law Review’, Vol. 48, No.4, 1999, p.739
14 Bryan A. Garner (ed.), Black’s Law Dictionary, 7" Edition, 1999, P.1016; Jonathan Herring,
‘Criminal Law’ (Palgrave Macmillan Law Masters, 2008), P. 294ff. Nonetheless, on the one hand, it
is argued that mere deceit is insufficient to convict someone of fraud; rather, it must also be proved
that the defendant intended to cause harm to a victim’s ‘money or property’. On the other hand, it is
maintained that it encompasses all forms of deceptive behaviour, even where the defendants intended
no pecuniary harm. According to the latter group, the so-called ‘right to control” theory, which holds
that one’s ‘right to control’ his or her assets qualifies as property. Thus, per this theory, even if
defendants did not intend harm, they may be convicted if they withheld from the putative victims
potentially valuable economic information, thereby depriving them of their right to control their assets;
Tai H. Park, ‘The Right to Control Theory of Fraud: When Deception Without Harm Becomes a
Crime, Cardozo Law Review’, Vol. 43:1

131


https://epgp.inflibnet.ac.in/epgpdata/uploads/epgp_content/S001608/P001744/M027843/ET/15211052271.BASISOFCRIMINALIZATION.pdf
https://epgp.inflibnet.ac.in/epgpdata/uploads/epgp_content/S001608/P001744/M027843/ET/15211052271.BASISOFCRIMINALIZATION.pdf

Examining Ethiopia’s Federal Supreme Court... DOI: https://dx.doi.org/10.4314/hujl.v9il.5

core objective is to get an advantage by deception, some consider it an offence of
theft through lies.® In the case of Ethiopia, this offence is provided in a way that

fits hereinabove mentioned conceptual definition of fraud.®

On the other hand, the concept of forgery is the making of a false document intending
that it be used to induce a person to accept and act upon the message contained in it,
as if it were contained in a genuine document.'’ Forgery® generally consists of the
false making or material alteration or using a forged document of a legal instrument
with the specific intent to defraud.'® Besides, for some, the act of forgery constitutes
simulation of writing by free hand, traced forgery, and disguised writing.?° In the

case of Ethiopia, in fitting this concept of forgery, article 375 of the code,?* provides

15 1d 138

16 Article 692(1) of the Criminal code, the provision which is considered as the provision that defines
a fraudulent misrepresentation offence in Ethiopia, states, Whoever, with intent to obtain for himself
or to procure for a third person an unlawful enrichment, fraudulently causes a person to act in a
manner prejudicial to his rights in property, or those of a third person, whether such acts are of
commission or omission, either by misleading statements, or by misrepresenting his status or situation
or by concealing facts which he had a duty to reveal, or by taking advantage of the person's erroneous
beliefs [. . .]. Nonetheless, one should note that the act of fraudulent misrepresentation is criminalised
through different proclamations.

71t is noted that document usually contains messages of two distinct kinds — the first a message is
about the document itself, while the second a message is the words of the document that is to be
accepted and acted upon. It is argued that it is documents which convey not only the first type of
message but also the second type that need to be protected by the law of forgery. <
https://www.oxfordlawtrove.com/display/10.1093/he/9780198890942.001.0001/he-9780198890942-
chapter-29> accessed on April 18, 2025

18 Material forgery could take three forms; viz., a) forgery of a document — is the execution of the
document in whole or in part, while maintaining the appearance as if the document came not from the
perpetrator, but from another person; b) forging a document — giving an existing authentic document
by an unauthorised person a different content than the one originally possessed; and c) using a
counterfeit or forged document as an authentic one - this is using the function of the document’s legal
meaning; Ewelina Rytelewska, Material Forgery of the Document,
<https://thepolicereview.akademiapolicji.eu/article/01.3001.0053.9745/en > accessed on September
17,2024

19 Forgery < https://en.wikipedia.org/wiki/Forgery > accessed on September 17, 2024

20 Vinita Kacher, Forgery,
<https://www.lkouniv.ac.in/site/writereaddata/siteContent/202004061939435589Vinita_Kacher_LA
W_OF_CRIMES_FORGERY .pdf > accessed on September 21, 2024

21 In criminalising the act of forgery, this provision states, Whoever, with intent to injure the rights or
interests of another, or to obtain for himself or to procure for another any undue right or advantage:
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the basic elements for forgery offence. Nonetheless, like fraudulent
misrepresentation offences, the act of forgery is criminalised through different

proclamations.

On the other side, a close reading of articles 375 and 692 of the code reveals that the
constituting ingredients of these two offences are distinct. Owing to this, the
commission of one of these offences does not require or entail the commission of the
other. This indicates that these two offences are designed for different purposes, and
one of these offences could not be subsumed under the other. Beyond this general
understanding, article 699 of the code specifically addresses that these offences are

separate.

Moreover, the term ‘concurrent offence’ is known by different names in different
legal systems; namely, mainly multiple crimes or multiple offences, cumulative
charge, or criminal episode.?? As Elias notes, concurrent offences are offences
together charged and tried against the same defendant.?® Further, Graven also
observed that concurrence of offence comes into beings either when several unlawful
acts are done in contravention of one or more articles of law, which he named

concurrence of offences or material concurrence, or when one unlawful act is done

(a) falsely executes an instrument, such as a writing, a deed or any document or material means
constituting proof of, or capable of proving, a fact material, or susceptible of becoming material, to
legal proceedings; or
(b) makes use of the sign manual, signature, mark or stamp of another to make a false instrument; or
(c) counterfeits, an instrument. especially by changing his handwriting, by affixing to the instrument
a false signature, mark or stamp, or by signing it in a false capacity purporting to certify its
authorship; or
(d) falsifies an instrument, especially by modifying, deleting, adding or altering, in whole or in part,
the name or signature of its author or the terms, figure, fact or material details it contains, [. . .].
22 Yihenew Hailu, ‘Concurrent Crimes in the Ethiopian Criminal Justice System: The Law and the
Practice in Northern Showa Zone, Amhara Region (LLM thesis, Bahir Dar University School of Law,
2020, unpublished), P.12
Z Elias N. Stebek, Principles of Ethiopian Criminal Law, A Textbook, (Revised Edition, Addis Ababa,
2022), P. 189
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in contravention of several articles of law, which he labelled concurrence of

provision or notional concurrence.?

In addition, Vestal and Gilbert argue that multiple crimes may arise from a single
event when the criminal commits several crimes against one individual, the criminal
commits multiple crimes against different individuals, a single event constitutes
crimes under the laws of several jurisdictions — particularly in the case of USA, or a
combination of these possibilities occurs.?®As well, according to Ashworth,
concurrent crimes may follow from either a single or successive act(s) or

omission(s).?®

In the case of Ethiopia, reading the pertinent article of the code reveals that three
categories of concurrent offences are recognised in the Ethiopian criminal justice
system, namely, material, notional and victim concurrent offences.?’” Material
concurrence of offence, according to article 60(a) of the code, is committed when
perpetrator successively commits several criminal acts that results the commission
of two or more similar or different offences against similar or different interests
while notional concurrence offence, as prescribed through Acrticle 60 (b) of the code,
is committed when a single criminal act simultaneously contravenes several criminal

provisions. The third one, according to article 60(c) of the code, concerns a situation

24 Philippe Graven, An Introduction to Ethiopian Penal Law (Haile Selassie | University, 1965), p.
163

% Allan D. Vestal and Douglas J. Gilbert, ‘Preclusion of Duplicative Prosecutions: A Developing
Mosaic, Missouri Law Review’, Vol. 47, No.1, 1982, p. 4

2 Andrew Ashworth (2010) Sentencing and Criminal Justice (5th ed., Cambridge University Press),
p. 260 as cited in Leake Mekonen, ‘Concurrence of Crimes under Ethiopian Law: General Principles
vis-a-vis Tax Laws, Mizan Law Review’, Vol. 17, No.1, 2023, p. 82

27 Article 60 of the criminal code states that a person commits concurrent crimes,

a) in cases of material concurrence, when the criminal successively commits two or more similar or
different crimes, whatever their nature; or b) in cases of notional concurrence, when the same criminal
act simultaneously contravenes several criminal provisions or results in crimes with various material
consequences; or c) in the case of a criminal act which, though flowing from the same criminal
intention or negligence and violating the same criminal provision, causes the same harm against the
rights or interests of more than one person.
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in which several similar offences are committed against the protected interest of two

or more victims through a single guilty act.?

Consequently, one can construe from the foregoing observation that the term
concurrent offences conceptually denotes a situation in which a single guilt act is
committed against a single protected interest in contravention of several provisions
of criminal law simultaneously; or several guilt acts are committed against a single
or several protected interests successively; or a single guilt act is committed against

a several protected interest in contravention of the same provisions of criminal law.

On the other hand, the unity of offences is a contrary concept of concurrent offences.
In essence, the term unity of offences denotes a concept-form that arises when the
criminal activity consists of a single action or inaction or even several such
manifestations that combine naturally or according to the will of the legislator,
forming the content of a single offence.?® This definition implies two forms of unity
of offences; viz., natural and legal. The unity of offences made based on the will of
the lawmaker is termed legal unity of offence, while natural unity of offences occurs
from the nature of the offence, in which the unity component derives from the nature

of the action or inaction and the unique result caused.*

In Ethiopia, the principle of unity of offences is enshrined under article 61 of the
Code.! As stated by Graven, the drafter of the Ethiopian Penal Code of 1957, article

28 Graven (n 24) 163; Dejene Girma, A Handbook on the Criminal Code of Ethiopia, 2013, p. 33,

Leake, (n 26) 81, Yihenew (n 23) p.11

2 Jvan Mari-Claudia, Unity of Offence (Summary of Doctoral Dissertation)

<https://drept.unibuc.ro/documente/dyn_doc/oferta-educationala/scoala-doctorala/2018-

2019/rezumat%20%C3%AEN%20limba%20englez%C4%83.pdf > accessed on August 20, 2024

%0 Stefanut Radu, Differentiation between the Concurrence of Offences and the Unity of Offence with

Multiple Passive Subject, European Integration - Realities and Perspectives, Proceedings, 2021, p. 505

31 This provision states,

(1) The same criminal act or a combination of criminal acts against the same legally protected right

flowing from a single criminal intention or negligence, cannot be punished under two or more

concurrent provisions of the same nature if one legal provision fully covers the criminal acts.

(2) Successive or repeated acts against the same legally protected right flowing from the same initial

criminal intention or negligence constitute one crime; the criminal shall be punished for the said crime

and not for each of the' successive acts which constitute it. Similarly, where the repetition or

succession of criminal acts or the habitual or professional nature of a crime constitutes an element of
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61 (1) of the code is all about an imperfect or apparent concurrence offence.®?
Moreover, as he put it, the content of imperfect concurrences of offences denotes
offences consist of behaviour of one offence which is also an ingredient of other
offences or imply a combination of acts, some of which are also material elements
of other offences. He also adds that, in apparent concurrence, when one of the
offences is committed, the other offence is also committed.®® Put otherwise, apparent
concurrence of offences is the combination of guilty acts which seems to violate
several provisions but actually one criminal law provision engrosses them.* On top
of that, it is also contended that guilt acts to be apparent concurrent offences it must
be committed once, against the same protected right, and must be from a single

criminal intention or negligence.®

All the same, article 61(1) of FDRE Criminal Code makes some improvement to
article 60(1) of the 1957 Penal Code. To reproduce these two provisions of the codes

for contrast,
Article 60(1) of the 1957 Penal Code states,

The same criminal act or a combination of criminal acts against the same
protected right flowing from single criminal intention or act of negligence
cannot be charged under two or more concurrent provisions of the same

nature.

an ordinary or aggravated crime, or where the criminal act is pursued over a period of time, the
criminal shall be regarded as having committed a single crime and not concurrent material crimes.
(3) In cases where the criminal is regarded to have intention to commit a specific crime, in particular
where he committed a crime on property to obtain unlawful enrichment or he made counterfeit
currency, used it of put it into circulation or executed a forged document and used it, the subsequent
acts performed by the criminal himself after the commission of the main crime for the purpose of
carrying out his initial criminal scheme shall not constitute a fresh crime liable to punishment and are
merged by the unity of intention and purpose.

32 Graven (n 24) 163.

33 Ibid

34 Leake (n 26)81-116.

3 Graven (n 24)163 — 165
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Article 61(1) of the 2004 Criminal Code states,

The same criminal act or a combination of criminal acts against the same
legally protected right flowing from a single criminal intention or
negligence cannot be punished under two or more concurrent provisions

of the same nature if one legal provision fully covers the criminal acts

(emphasis added).

A flick through these two provisions of these codes shows that the latter code adds
an ingredient to the principle of unity of guilt and penalty to the content of the
previous code, being fully covered by a single provision of the code. As per the later
code, therefore, cases which fulfil the ingredients of article 61(1), committed once,
against the same right, and flow from a single criminal intention or negligence, may

be concurrent offences, if it is not fully covered by a single provision of the code.

Similarly, referring expose des motif of article 61(1) of the code also shows that it
added an ingredient to the prior code’s unity of guilt and penalty.®® As a result, per
the latter code’s provision, unity of guilt may not always demand unity of penalty;
rather, it demands so if only one legal provision could fully cover the criminal acts
of the defendant. In the Ababa case,®’ the FSC Cassation Division also held the same

position.

Leaving it as it is, the foregoing discussion shows that the concept of apparent

concurrences of offences denotes the principle of unity of offence. As well, a close

% |_egislative History of FDRE Criminal Code of 2004, p. 38

7 Ababa Tefera v. Federal Public Prosecutor, (FSC, 3 Oct. 2017, Cassation Criminal Case No.
134549), Cassation Division Decisions Book, Vol. 22, p. 178. The same position is also held in
different cases; Mamay Abara v. Tigray Regional State Justice Bureau (FSC Cassation Division,
Criminal Case No. 132492, March 1, 2017, unpublished); Dejene Mokenin v. Federal Public
Prosecutor (FSC Cassation Division, Criminal Case No. 119159, 27 July 2016), Cassation Division’s
Decisions Book, Vol. 20, p. 353; Federal Public Prosecutor v. Mu’az Desta, FSC Cassation Division
(Criminal Case No. 104637, January 2, 2017), Cassation Division’s Decisions Book, Vol. 21, p. 332
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look at article 61(1) of the code reveals that it talks about the natural unity of offences

in the Ethiopian legal system.

Linked to the issue under discussion, the point worth discussing at this point is article
61 (3) of the code that highlights the principle of non-punishable acts of execution
preceding or following an offence or ancillary (subordinate) acts. This principle is
provided as an exception to the material concurrence of offences.®® As per this
principle, when a person with a single end view commits several offences closely
linked one to another, a guilty mind is deemed to have concerning the main offences
but not to the act done thereafter in furtherance of the initial criminal scheme.®® As
stated earlier, like article 61(1) of the code, which added some improvement to article
60(1) of the Penal Code, article 61(3) of the code also made some modifications to
article 60(3) of the Penal Code. According to the Penal Code, three ancillary acts
were provided exhaustively, while the Criminal Code provides them illustratively.
These ancillary acts, which were provided exhaustively but now illustratively, are

crimes against property, counterfeiting currency and forgery of documents.

Similarly, a close reading of this provision suggests that it is all about a legal unity
of offences. As far as this sub-provision covers legal unity, it could be argued that
the lawmaker could provide an exception to it by following any appropriate
approach. In Ethiopia, material forgery offences are criminalised in Book 1V, Title |
and Chapter | of the code, while fraudulent misrepresentation is essentially
criminalised in Book V1, Title I and Chapter 111 of the code. Needless to state, these
two offences are criminalised in different books of the Criminal Code. Owing to this
design of the code and also for clarity purposes, article 699 of the code comes up

with an unequivocal limitation to the principle of non-punishable acts of execution

3 Elias (n 23) 197
39 Graven (n 24) 170
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preceding or following an offence of article 61(3) of the code.*° Consequently, article
699 of the code is designed to provide a clear exception to the principle of non-
punishable acts of execution preceding or following an offence.*!

3 Summary of the Selected Cases and Holding of the FSC Cassation
Division

In this section, the summary of fraudulent misrepresentation and material forgery

offences’ decisions of the division is provided, along with the holding of the division.

As a result, the material facts and the division’s positions on the four cases of these

offences, which the FSC Cassation Division have heard and decided at different

times, are summarised as follows.

40 Nonetheless, examining some decisions of the division reveals that they have not yet developed
clear jurisprudence on article 61(3) of the code and reached a common consensus on the concept of
this provision. To substantiate this argument, reading Abdulfata Kadir and Biniyam Abiy v. Oromia
Attorney General Case is adequate. In this case, the defendants were apprehended at Bishan Guracha
town while they were transporting illegal coffee from Hawassa to Addis Ababa using a forged pass
permit and certificate of competency. They were charged for using forged pass permit and certificate
of competency under article 23(1(A, B, C), 2 & 3) of Corruption Offenses Proclamation No. 881/2015
and for transporting illegal coffee under article 19(10) of Coffee Marketing and Quality Control
Proclamation N0.1051/2017. The West Arsi Zone High Court, in its first instance jurisdiction,
convicted and sentenced the defendants for both offences. Being unsuccessful in appellate courts, the
defendants took their complaints against the conviction and sentence to the FSC Cassation Division.
In the Appellate Courts and the FSC Cassation Division, the defendants argued against their conviction
and sentence using article 61(3) of the code and some decisions of the FSC Cassation Division.
Nonetheless, the FSC Cassation Division, three to two, confirmed the lower courts’ conviction. In
confirming the lower courts’ conviction, the majority opinion argued that to benefit from article 61(3)
of the code, the defendants should prove that transporting illegal coffee is the extension of using a
forged pass permit and certificate of competency. On the other hand, the dissenting opinion argued
that the defendants used forged pass permits and certificates of competency to transport illegal coffee.
Owing to this, they argued that since a forged pass permit and certificate of competency were
employed to transport illegal coffee, the defendants should only be convicted and sentenced for
transporting illegal coffee; Abdulfata Kadir and Biniyam Abiy v. Oromia Attorney General FSC
Cassation Division (Criminal Case No. 226130, 5 November 2021, unpublished)

41 This provision states: Where there is misrepresentation of any kind, committed by means of a
forgery, the relevant provisions shall apply concurrently
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3.1 Zakarias G/Tsadik v. Federal Public Prosecutor*?
This case was commenced in the Federal High Court. The fact of the case was that
the defendant was authorised to renew the title deed of the victim’s building.
Nonetheless, the principal (the victim) revoked the power of attorney, and the
Federal First Instance Court also attached the building of the victim because the
defendant was found while he was attempting to sell the victim’s building using the
power of attorney, which he had obtained to renew the title deed. Nonetheless, the
defendant sold the victim’s building using a forged court order that showed the
attachment was withdrawn and also using a forged power of attorney document. As
a result, the defendant was indicted with an aggravated fraudulent misrepresentation
offence under article 696 (C) of the Criminal Code and concurrently for using forged

instruments offence under article 378 of the same code.

The Federal High Court, after examining the case, convicted and sentenced the
defendant for both offences. Being unsuccessful in his appeal to the FSC, the
defendant lodged his complaint with the division. The division examined his
complaint, inter alia, from the perspective of article 699 of the code and confirmed
the lower Courts’ decision. In confirming the lower Courts’ decisions, the division
held that the concurrency of offences under article 696 (C) and 378 of the code is

vividly understood from article 699 of the same.

42 Zakarias G/Tsadik v. Federal Public Prosecutor, (FSC Cassation Division, Criminal Case No. 85237,
5 April 2013), Cassation Decision Book, Vol. 15, p. 355
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3.2 Endashaw Yilmaa v. Federal Public Prosecutor*?
This case began in the Federal High Court; its material fact states that the defendant
approached the victim by making himself a facilitator, who could provide the victim
a certificate of divorce following all procedures. Convincing the victim, he was paid
Birr 40,000 but delivered her a forged certificate of divorce. Of this reason, he was
charged with two concurrent offences; viz., fraudulent misrepresentation offence for
taking birr 40,000 by misrepresenting his status and providing forged certificate of
divorce to the victim under article 692 (1) of the code as well as for Forged
Certificates, providing counterfeiting certificate of divorce, offence against article
385(1(A)) of the same code concurrently. At the Federal High Court, he was
convicted and sentenced as per the charge. Being unsuccessful in his appeal to the
FSC, the defendant lodged his complaint with the division. The division, after
examining his complaint, inter alia, from the perspective of articles 60, 61, 63 and
699 of the code, confirmed the lower courts’ conviction of the defendant under article
696 (C) as well as article 378 of the code. In confirming the lower Courts’ conviction,
the division held that article 61(1) of the code shows that the principle of unity of
guilt and penalty comes into the picture when different criminal acts are committed
with a single criminal intention or negligence. It also added that, against this
principle, when the lawmaker provides that the concurrency of offences committed
with a single mental state, the case will be entertained as per articles 60 and 63 of
the code. Lastly, in confirming lower courts’ decisions, the division held that, since
article 699 of this code plainly provides the concurrency of forgery and

misrepresentation offences, no basic error is committed by the lower courts.

43 Endashaw Yilmaa v. Federal Prosecutor, (FSC Cassation Division, Criminal Case No. 104715, 11
April 2013), Cassation Decisions Book, Vol. 17, p. 188. Nonetheless, some may argue that the fact
of this case is not similar to the situation of Article 699 of the code since the defendant misrepresented
the victim by misleading her believe that he has that power, and then he brought her a forged divorce
document. Nonetheless, the fact of the case is that the defendant committed the offence of fraudulent
misrepresentation accompanied by forged documents. Article 699 of the code makes fraudulent
misrepresentation accompanied by forged documents a material concurrence offence. Thus, this author
argues that arguing against the relevancy of article 699 of the code for this case is not substantial.
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3.3 Federal Attorney General v. Mu’az Dasta**
The Federal High Court entertained this case in its original jurisdiction. As indicated
in the decision, to succeed the properties of those whom he has no right to succeed,
the defendant took a certificate of succession by providing a false plea supported
with an oath to the court to change the name of his maternal grandfather, which the
court changed the name per the plea. For this reason, the defendant was charged with
committing an aggravated crime of fraudulent misrepresentation contrary to article
696(C) of the code by providing a false petition supported with an oath to the court
to change the name of his maternal grandfather and taking a certificate of succession.
He was also concurrently charged for use of forged instruments contrary to article
378 of the code for providing to the court to succeed those whom he had no right to
succeed by using a certificate of succession he obtained by deceiving the court. The
Federal High Court convicted and sentenced the defendant for both counts.
Submitting his grievance to FSC, the lower court decision was reversed, and the
defendant was acquitted. Grieved with the defendant’s acquittal, the Federal
Attorney General took its complaint to the division. The division, after examining
the applicant’s complaint, convicted the defendant only under Article 696(C) of the
code. Concerning the second count, nonetheless, it held that since the defendant
committed both acts with a similar mental state and one result, the second count is
subsumed within the first count as per article 61(3) of the code. All the same, in this

case, the division stated nothing about article 699 of the same code.

4 Federal General Attorney v. Mu’az Dasta, (FSC Cassation Division Criminal Case No. 104637, 2
January 2017), Cassation Decisions Book, Vol. 21, p. 332

ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl
https://www.ajol.info/index.php/hujl


https://dx.doi.org/10.4314/hujl.v9i1.5
https://www.ajol.info/index.php/hujl

Hawassa University Journal of Law (HUJL) Volume 9, June 2025
3.4 Abiy Dibaba v. Federal Ministry of Justice*®
Abiy was charged with material forgery of public organisation documents as well as
aggravated fraudulent misrepresentation concurrently at the Federal High Court. The
fact of the case was that the defendant withdrew Birr 123,400 from Dashen Bank by
using a forged cheque and Identity Card prepared in another person’s name. For this
act, he was indicted under article 696(C) of the code for withdrawing other person’s
money from the Bank using forged documents while under article 23(1(A, B, C), 2
& 3) of Corruption offences Proclamation No. 881/2015 for using forged Identity
Card. The defendant was convicted and sentenced as per the charge at the Federal
High Court. Being unsuccessful in his appeal to the FSC, the defendant took his
grievance to the FSC Cassation Division. The division, after examining his
complaint, altered the lower courts’ decision by holding that the defendant’s acts for
which he was charged under article 23(1(A, B, C), 2 & 3) of Corruption Offences
Proclamation No. 881/2015 was committed to facilitate the commission of the acts
for which he was charged under article 696(C) of the code. Continuing its analysis,
it stated that the lower courts have committed a fundamental error of law in
convicting and sentencing the defendant under both counts, while he should have
been convicted and sentenced only under Article 696(C) of the code. Per this
argument, the division reversed the lower courts’ conviction and sentence for using

a material forgery offence.

45 Abiy Dibaba v. Federal Ministry of Justice, FSC Cassation Division (Criminal Case No. 234082, 5
July 2023) unpublished. Nonetheless, since this case is unpublished, some may question whether it
has a binding effect on the lower courts like the published one. This doubt may be cleared by a simple
reading of Article 10(2) of Proclamation N0.1234/2021. This sub-article states that ‘interpretation of
law rendered by the Cassation Division of the FSC with not less than five judges shall be binding from
the date the decision is rendered.” This provision makes it clear that the binding effect of cassation
decisions commences, whether it is published or not, from the date it is pronounced. This to say that
once it had been decided, Cassation Division’s decision unconditionally become a law.
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4. Analysis of the Case in Light of Ethiopian Law

As was indicated earlier, the Criminal Code has enshrined the principle of concurrent
offence on the one hand, and the principle of unity of offence along with its
exception, particularly in the case of fraudulent misrepresentation offences
committed through counterfeited documents, on the other hand. Put in a nutshell, the
code makes a fraudulent misrepresentation offence committed through counterfeited
documents, material concurrence offences. Nonetheless, the division has been
holding an inconsistent position on the (non)concurrency of these offences by
misapprehension of a clear provision of the code, particularly articles 61(3) and 699
of the code. Wording it differently, the division has not yet held an unwavering
position on the (non)concurrency issue of these two offences to date. Owing to this,
the division has been holding contradictory positions on the issue of the material

concurrence of fraudulent misrepresentation and material forgery offences.

Nonetheless, from the outset, this author opines that the position the division held in
Zakarias’ and Endashaw’s case is a right reading of article 699 of the code, while the
one held in Mu’az and Abiy cases is erroneous. As was argued, the (non)concurrency
of fraudulent misrepresentation offences and material forgery offences issue has
been vacillating the position of the division from one corner to the opposite. Needless
to state, since its decisions are considered as a law, the division’s vacillation of
position on a particular issue has a far-reaching consequence on the administration
of justice by disturbing the certainty and predictability of judicial decisions at all

levels.

A close review of the interpretation held by the FSC Cassation Division in the above
abridged cases reveals that one of the reasons that vacillates the division’s position

is the improper use of the rule of statutory interpretation.*® Strauss opined that the

“Emphatically, there is no single and common rule of statutory interpretation across the jurisdictions.
It is argued that Courts differ on whether they even admit that an issue of interpretation exists or that
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problem of interpretation of law only arises when a lawyer has a problem before him
and if the language of the statute is not clear or direct on the point, but if he finds
that the language of the statute clear and appears to give an exact answer to his
problem, then he needs go no further.*’ Elias also wrote that, where the law is clear,
the issue of interpretation should not arise; the power of the court to interpret the law
is only allowed in case of doubt.*® To put it otherwise, if the lawmaker has done their
job well, the inherent power of the judiciary, particularly those of the continental
legal system, is to apply a law as per the letter and spirit of the lawmaker.
Nonetheless, applying ‘law as it is” does not require absolute clarity of law. In this
line of argument, Dressler held that since the doctrine of statutory clarity is itself an
indefinite concept, absolute clarity of law is not required; rather, it is to be the one

that provides a person of ordinary intelligence a fair notice of what is prohibited.*°

Coming back to the issue under discussion, even skimming article 699 of the
Criminal Code makes it clear that article 61(1 & 3) is not applicable when any kind
of misrepresentation offence is committed by employing forged documents. Article
699 of the code unequivocally states that ‘where there is misrepresentation, of any
kind, committed by means of a forgery, the relevant provisions shall apply
concurrently’. This provision is pretty clear, and it needs only to be enforced but not
interpreted. That is to say, in principle, where the words of the act of the parliaments

are clear, there is no room for applying any principle of interpretation.® In fitting

there is more than one possible way to read the statute. All the same, it is thought that a general
distinction can be made between common law countries and civil law countries. It is also accepted
that courts in common law countries tend to pay close attention to the facts and exercise more freedom
in their legal reasoning while courts in civil law countries tend to take greater interest in the exact
wording of the applicable rule and are generally stricter in their legal reasoning; Frans Vanistendael,
‘Legal Framework for Taxation’ in Victor Thuronyi (ed.), Tax Law Design and Drafting (vol. 1,
International Monetary Fund, 1996) < https://www.imf.org/external/pubs/nft/1998/tlaw/eng/ch2.pdf
> accessed on December 6, 2024

47 Peter L. Strauss, ‘On Interpreting the Ethiopian Penal Code, Journal of Ethiopian Law’, Vol. V -
No. 2, 1968, p. 376

48 Elias (n 23)45

49 Joshua Dressler, Understanding Criminal Law (7" edition, Matthew Bender Company, 20115)
chapter 5

%0 George Krzuczonowicz, Statutory Interpretation in Ethiopia, Journal of Ethiopian Law, Vol. 1, No.
2,1964, p.318
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this line of argument, in Zakarias’®* and Endashaw’s cases, the division itself held
that since article 699 of the Criminal Code is pretty clear, the inherent power of the
court is to apply it. In Endashaw’s case,>® particularly, the division held that the
conviction of the defendant concurrently for forgery and misrepresentation offences,
since the lawmaker provides the concurrency of these two offences, the lower court

had not committed a basic error of law.

One of the relevant maxims of interpretation is that the special prevails over the
general rule. Nonetheless, the position the division held in the Mu’az’s and Abiy’s
cases manifests that the division misapprehended this maxim. Needless to say, the
code has two main parts, namely, the general and the special parts. The general part
provides general principles of criminal liability, while the special part defines crimes
along with their ingredients and penalties. As a result, the structure of the code itself
tells us, in case of conflict, if any, the provision of the code in the special part prevails
over the provision in the general part of the code. In strengthening this line of
argument, Strauss argued that the maxim of codified law’s interpretation,
particularly the Ethiopian Criminal Code, is that provision of the special part prevails
over that of the general part.>® In the structure of the Code, article 63 is a general
provision while article 699 of the code is a special provision as well as article 699 of
the code is an exception to article 63(3) of the code. Nonetheless, in Abiy case the
division wrongly held that article 63(3) and 699 of the code were designed for
different purpose and, consequently, held that classifying these provisions into

general and special is not a water holding argument.

Inconceivably, in the Abiy case, it was held that article 699 of the Criminal Code is
designed to show that article 61 of the code is not applicable in cases where the

committed acts could not be covered by a single provision of the criminal law.

51 Cassation Decision Book, vol.15, (n 42), p.358
52 Cassation Decision Book, vol.17, (n 43), p.189
%3 Strauss (n 47)385
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Nonetheless, article 61(1) of the code itself provides that in case the committed acts
could not be covered by a single provision of criminal law, the acts will be concurrent
offences. Owing to this, if the intention behind Article 699 of the code is what the
division held, this provision is superfluous. Nonetheless, interpreting a given
provision in a way that defeats the very purposes of the other provision goes against

the doctrine of judicial interpretation.

Furthermore, even though the division should have come up with convincing reasons
why the lawmaker included article 699 in the special part of the code, in Mu’az’s
and Abiy’s case, it has failed to address the rationale behind this provision. This is
because in statutory interpretation, the primary role of the judiciary is to attempt to
discover the real intention of the lawmaker. In these cases, however, the division did
nothing to discover the legislative intent behind this provision; rather, it only rushed
to transcribe its whim, stating that this provision is designed for a different purpose

and goal.

Nonetheless, the author believes that the rationale behind Article 699 of the code is
the interest attached to protecting the sanctity of documents in private business
transactions as well as public affairs. Put otherwise, it is asserted that the importance
placed on the reliability of written documents justifies the special offences of
forgery.> Moreover, as was indicated, these offences have evolved to different
purposes and, thus, they are two separate offences. For this reason, to settle the dusk
of confusion, article 699 of the code is designed in a way that the act of deceiving by
employing counterfeited documents constitutes material concurrent offences of
misrepresentation and forgery. Nonetheless, in Mu’az’s and Abiy’s case, the division
decided contrary to the letter and the spirit of article 699 of the code without

considering the rationale behind this provision.

54 Jonathan (n 14) 312
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The other rationale behind this provision is Aristotle’s principle of justice that
requires equals should be treated equally, and the same is true with unequals.>®
Accordingly, treating individuals in the same conditions similarly while treating
differently those who are different in ways that are relevant to the situation in which
they are involved. Besides, this principle suggests that the criminal punishment must
be proportional to the criminal disposition of the offender. In line with this principle
of justice, the criminal disposition of a person who is found only using forged
documents and a person who defrauds others by employing forged documents is not
the same. Moreover, punishing those who defraud others by employing forged
documents only for offences of fraudulent misrepresentation but not additionally for
using forged documents incentivises all who get forged documents to employ them
to defraud others. Nonetheless, the very purpose of criminal law is not to incentivise
people to commit further offences rather to discourage them. For this reason, in
Ethiopia, the act of material forgery and fraudulent misrepresentation offences are
criminalised independently under different provisions of its criminal law, and it

makes the act of employing forged documents to defraud a different offence.

On top of that, the reason that distances the FSC Cassation Division from the plain
letter and spirit of article 699 of the code, though not clearly stated in the decision,
is its purport to have lawmaking power. The reluctance of the division either to apply
a plain law as it is or to interpret beyond its spirit manifests its purport to install a
new law. Nonetheless, its purport to have this power is tantamount to eroding the

principle of the separation of powers. Montesquieu’s doctrine of the separation of

% Manuel Velasquez et al., Justice and Fairness, < https://www.scu.edu/ethics/ethics-

resources/ethical-decision-making/justice-and-fairness/> accessed on September 17, 2024
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powers®® is designed to circumvent the tyranny of one state organ over the other state

organ.’

Thus, according to this principle, it is argued that the roles of the judiciary, of the
legislature and the executive must be carefully distinguished, be made independent
of each other’s and each of these organs is required to exercise its power only within
its jurisdiction. Furthermore, it is maintained that, whether the matter before them
is civil or criminal, courts ought to be courts not rule-makers.>® The background
design of judicial power is also hinged on the principle, particularly in criminal cases,
where the courts should rely and interpret only the law, and that judicial creation of
law is an abuse of power to be sternly avoided. Besides, it is also opined that the
legislature determined the law while the courts merely applied it to the facts of cases
which come before them.>® This suggests that once the lawmaker enacts plain law,
the job of the judicial sector is to apply it.%°

This truism is not an exception to the Ethiopian case. In fitting the described
principle, the FDRE Constitution stipulated the scope and power of the legislative,
executive and judicial organs.5! According to this constitution, the legislative power
has not been entrusted to a judicial organ. Owing to this, in the Ethiopian context,
some scholars argue that the division has not given the power to change or enact

laws. Simeneh, for instance, argued that the power of the division does not include

% Max Radin, The Doctrine of the Separation of Powers in Seventeenth Century Controversies,
University of Pennsylvania Law Review, < https://www.jstor.org/stable/3308798 > accessed on 02
February 2024

57 Jeremy Waldron, Separation of Powers in Thought and Practice? Boston College Law Review, Vol.
54:433, 2013.

%8 Strauss (n 47) 421; 1.2-v-7 (n 9)177

59 Strauss (n 47) 385

80.rhase ¢t (n 11) 229

b1 This fact can easily be understood from article 50(2), 55, 77, 78 and other pertinent provisions of the
FDRE Constitution.
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changing the law, either in word or spirit, but rather to interpret it in an approach that

sheds light on its application.®

As was alluded to, regarding the act of using material forgery to commit a fraudulent
misrepresentation offence, article 699 of the code provides a clear limitation to the
principle of non-punishable acts of execution preceding or following an offence. As
far as the law is clear in word and spirit, the rule is to apply the law as it is. Reluctance
to follow this rule is against the doctrine of separation of powers and an appetite to
be a tyrant. The position the FSC Cassation Division held in Mu’az’s and Abiy’s
case by disregarding article 699 of the code demonstrates not only its
misapprehension of article 61(3) of the code but also the absolute desire of the
division to grip binary powers and dishonestly circumvent the doctrine of separation

of powers.

Besides, through its position held in Mu’az’s and Abiy’s case, for all practical
purposes, the division repealed or at minimum amended article 699 of the code.
Nonetheless, since the power of lawmaking is within the competence of the
lawmaker in Ethiopia, as once Mahari® asserted, the division’s repealing or
amending a law is something beyond the interpretation of law and an action which

amounts to invading the territory of the House of People’s Representatives.

Similar to the other argument of the author,% the FSC Cassation Division’s position

lacks jurisprudential consistency on the same issue.®® However, the uniform

62 Simeneh Kros, ‘Conspicuous Absence of Independent Judiciary and Apolitical Court in Modern
Ethiopia, Mizan Law Review’, Vol. 15, No. 2, 2021, P.408

83 Mahari, (n 11) 45

4Fesseha Negash, ‘Appraising the Interplay of Ethiopian Cassation Division’s and House of
Federation’s Jurisprudence on (In)applicability Discourse of Period of Limitation to Rural Land:
Case Analysis, Hawassa University Journal of Law’, Vol. 5, July 2021, pp. 195 - 212

8 1t is argued that the principle that the like cases should receive like treatment is one of the most
fundamental principles of any liberal theory of justice. Indeed, some philosophers are of the view
that it is the most fundamental principle. It also added that without jurisprudence, it is completely
impossible for that principle to be respected. Council of Canadian Administrative Tribunals,
Conference - June 2006, Jurisprudence and Consistency, <  https://www.ccat-
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application and interpretation of legal principles should have been one of the features
of the division’s decisions. Since one has consistency when cases with like facts
produce like results,®® it is argued that consistency is a sine qua non to safeguard the
citizen against arbitrariness by the government as a whole and, in particular, by its
judges.®” Conversely, against this maxim, the division held contradictory positions
in Zakarisa’s and Endashaw’s case on one hand and in Mu’az’s and Abiy’s case on

the other hand.
5. Conclusion and Recommendations

Through the analysis of four decisions of the FSC Cassation Division, an attempt is
made to show that the position the division has held regarding the issue of
(non)concurrency of fraudulent misrepresentation and material forgery offences is
inconsistent and controversial. The controversy arises not from the vagueness of the
Ethiopian criminal law on this issue, but rather from the indecisive position held by
the division. The Ethiopian Criminal Code, at article 699, clearly states that the act
of deceiving others using forged documents constitutes both fraudulent
misrepresentation and material forgery offences. In other words, it constitutes
offences of material concurrence. Consistent with this provision, the division
adjudicated and decided as such in Zakarias’ and Endashaw’s cases. Consequently,
in the author’s view, the position upheld in Zakarias’ and Endashaw’s cases is the

correct interpretation of article 699 of the Criminal Code.

However, later in Mu’az’s and Abiy’s cases, the division adopted a different stance,
which effectively amounts to repealing or, at a minimum, amending article 699 of
the code. In doing so, the division oversteps the jurisdiction of the lawmaker and
contradicts its previous position without providing convincing justification by

thoroughly examining articles 61(3) and 699 of the code. Furthermore, it disregards

ctac.org/CMPFiles/Ron%20Ellis/13.JurisprudenceConsistency-CCAT conferenceJune2006.pdf >
accessed on December 3, 2024

5 1bid

57 Strauss (n 47) 385
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its earlier position in the Zakarias’ and Endashaw’s cases without clearly revising it
or indicating that it held a different stance. Thus, the author argues that the position
held by the division in Mu’az’s and Abiy’s cases results from a misapprehension of

articles 61(3) and 699 of the code.

As a result, the author contends that granting the division unrestricted discretion to
alter its previously held position and deviate from the clear letter and spirit of the
law is not the right decision. Therefore, there is a need for legislative intervention
regarding how to revise its past positions and the implications of the division’s
holdings that contradict the clear letter and spirit of the law in the lower courts.
Hence, the Federal Courts’ proclamation should be revised to provide clear rules on
the revision of previously held positions and the impact of the division’s decisions
that disregard clear and appropriate law. In other words, the outcome of the
division’s contradictory interpretations must be resolved legislatively.

On the other hand, the division must develop a consistent jurisprudence on the
procedure for revising its prior holdings. Moreover, it should also establish a clear
jurisprudence that prevents the division from encroaching on the jurisdiction of the
lawmaker. Lastly, it is recommended that the FSC arrange annual workshop(s) on
the roles of the division and its practices.
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Does Ethiopia Have a Workable Transitional Justice Framework? Appraisal

of the Challenges of Sustainable Peacebuilding
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Abstract

Enduring peace in Ethiopia through transitional justice is critically challenged by the
lingering effects of human rights violations in the past and present. This article examines
how Ethiopia’s transitional justice laws and policies provide a workable framework to
address the unresolved and ongoing issues of conflict and injustices, characterised by
systemic impunity and deep-seated grievances that undermine the peacebuilding efforts. A
legal and historical analysis of Ethiopia’s transitional justice approach demonstrates that
the absence of effective truth-seeking and restorative justice mechanisms perpetuates a cycle
of retribution and hinders genuine reconciliation. The article argues that achieving
sustainable peace necessitates a strategy that balances justice and reconciliation. It
emphasises the importance of establishing credible accountability measures, fostering
inclusive dialogue, and implementing institutional reforms to break the cycle of human
rights violations and impunity. Therefore, Ethiopia's experience highlights that the ability
to navigate the complexities of seeking justice while promoting healing will determine its
path to a more peaceful state through context-specific approaches tailored to achieving
sustainable peace.
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1. Introduction

Transitional Justice (TJ) mechanisms, particularly establishing international and
national tribunals, are designed to deliver justice for egregious human rights
violations in post-conflict societies. The International Criminal Tribunal for Rwanda
(ICTR) or Special Court for Sierra Leone (SCSL) of the national hybrid courts are
significantly referred as lessons in the post-conflict state reconstruction through
human rights accountability and reconciliation process. However, their effectiveness
in promoting sustainable peace and the consolidation of democracy remains a subject
of intense scholarly debate. Critics argue that pursuing retributive justice through
tribunals may inadvertently undermine fragile peace processes.! This potential
tension is often framed as a trade-off between immediate peace and long-term
justice.> Though both peace and justice are vital for rebuilding a post-conflict
society, achieving them can be an agonising balancing act, where sometimes
pursuing one comes at the cost of the other. This dilemma remains even after a peace
deal is signed. Pursuing accountability by punishing perpetrators and building
systems to prevent future atrocities can sometimes backfire.® It might demotivate
cooperation on building a unified future, potentially destabilising the peace process
as disgruntled factions exploit this discontent to reignite conflict.*

Addressing this dilemma is relevant in contemporary Ethiopia, which has made
efforts and has been working to deal with its human rights abuses during the
Imperial, Derg, and EPRDF regimes. The Derg regime’s approach to transitional

justice was marked by the extrajudicial execution of 60 former imperial officials,

! Snyder, J., & Vinjamuri, L. (2003). "Trials and Errors: Principle and Pragmatism in Strategies of
International Justice." International Security, 28(3), 5-44.

2 William Zartman, ‘Negotiating Forward- and Backward-Looking Outcomes’ in William Zartman
and Victor Kremenyuk (eds), Peace versus Justice: Negotiating Forward- and Backward-Looking
Outcomes (Rowman & Littlefield 2005) pp. 18-26

% Loyle, C. E., & Davenport, C. (2016). "Transitional Injustice: Subverting Justice in Transition and
Postconflict Societies." Journal of Human Rights, pp. 126

4 Jeffrey Pugh, ‘Eroding the Barrier between Peace and Justice: Transitional Justice Mechanisms and
Sustainable Peace’ (University of Massachusetts Boston) 4
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land reform by returning land to the tiller, abolishing feudalism and confiscation of
feudalist economic bases, and a complete disregard for civilian rule.® The EPRDF
regime pursued retributive justice through the “Red Terror” trials, which were
widely criticised as victor’s justice, by establishing a Special Prosecutor’s Office to
ensure the accountability of Derg officials.® In response to political reforms, the
post-2018 Ethiopian government has undertaken several initiatives aimed at
addressing historical injustices, grievances, and severe human rights violations.
These measures encompassed symbolic acts, such as the issuance of an official
apology,” and the establishment of key institutions, including the Reconciliation
Commission® and the Identity and Boundary Commission. Furthermore, the
government enacted progressive legislation, notably Proclamation No. 1089/2018°,
which outlined procedures for granting and implementing amnesty, and the
subsequent Amnesty Proclamation No. 1096/2018, which aimed to comprehensively

regulate amnesty grants.

These efforts were complemented by attempts to pursue institutional reforms
conducive to democratic consolidation and, to a lesser extent, to hold former leaders
accountable. However, despite these initiatives, the government's approach has been
criticised for its limited effectiveness in achieving genuine reconciliation and
addressing past injustices.'® Indeed, the country has subsequently experienced a
devastating armed conflict, highlighting the persistent challenges in navigating
Ethiopia's complex history.!! Scholars argue that the government's transitional

5 Tiruneh, Andargachew (1993). "The Ethiopian Revolution 1974-1987: A Transformation from an
Aristocratic to a Totalitarian Autocracy." Cambridge University Press.

& Kjetil Tronvoll, Charles Schaefer and Girmachew Alemu Aneme, The Ethiopian Red Terror Trials:
Transitional Justice Challenged (James Currey 2009) pp. 45-47.

" The Government’s Approach to Past Human Rights Violations Needs to Be Transparent - Addis
Standard' (Addis Standard, 25 January 2019) <https://addisstandard.com/oped-the-governments-
approach-to-past-human-rights-violations-needs-to-be-transparent/> accessed on January 18 2025.
8 Réconciliation Commission Establishment Proclamation No. 1102/2018,

°The Procedure of Granting and Implementing Amnesty, Proclamation No. 1089/2018,

10 S Meron T. Gebretsion (2023). "The Politics of Memory and Justice in Ethiopia: From the Derg to
the Present." Journal of Eastern African Studies, pp. 245-264.

11 Jon Abbink, ‘Ethiopia: The Fragile State and the 2020/21 War’ (2021) 120(480) African Affairs
385.
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justice efforts have been hampered by a lack of inclusivity, transparency, and a
coherent strategy for addressing the root causes of conflict.!? The focus on selective
measures, without a broader framework for truth-telling and restorative justice, has

contributed to ongoing tensions and undermined efforts to build lasting peace.

The post-2018 reforms of TJ in Ethiopia are squeezed between post-conflict
reconstruction promises and continued civil wars and conflicts. After decades of
internal conflicts and widespread human rights violations, the TJ reforms of the post-
2018 government confronted these historical challenges with the promise of
achieving sustainable peace.’®* However, in this reform period, the country has
endured a series of deadly civil wars and armed conflicts.}* These complexities
entangle not only the post-conflict reconstruction promises of the reform but also
complicated human rights grievances, competing historical issues, and conflicts.
This article explores these historical issues along with the TJ legal and policy
frameworks of the past and present regimes. Accordingly, it analyses Ethiopia’s TJ
laws and policies along with their complex contexts and historical issues; thereby, it
highlights TJ limitations to provide a workable legal and policy framework that
ensures human rights accountability, fosters reconciliation, and enables sustainable

peace.

For this purpose, the article employs a doctrinal legal analysis of the Ethiopian TJ
approach, along with a critical exploration of the past and present governments'
efforts and the issues they encounter using primary and secondary sources. It also

draws comparable and relevant experiences from other post-conflict nations while

12 Sarah Vaughan, ‘Ethiopia: The Limits of Elite-Driven Peacebuilding’ (2020) 119(476) African
Affairs 365.

13 Transitional Justice Policy of the Federal Democratic Republic of Ethiopia (Ministry of Justice,
December 2022).

14 UN Human Rights Council, Oral Update on Ethiopia (A/HRC/55/CRP.3, 5 March 2025) para 21
(noting "persistent impunity for atrocities in Tigray and Oromia"). Arah Vaughan, ‘The Impossible
Balance: Ethiopia’s Transitional Justice in the Shadow of War’ (2024) 12 African Conflict &
Peacebuilding Review 89, 93-95
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bringing on insightful experiences and analysing the potential tensions observed
between pursuing accountability for human rights violations and achieving a
sustainable peace process. Based on Ethiopia's experience, this article contributes to
the significance of a transitional justice legal and policy framework to navigate the
complexities of seeking justice while promoting healing, as a sustainable path to a
peaceful state construction. In the subsequent sections, the article draws on a
theoretical approach and comparative lessons and then critically discusses the past
and present government's strategies to TJ, highlighting their challenges. Finally, it
analyses the underlying complexities and possible options of Ethiopia’s TJ legal and

policy framework to embrace justice and reconciliation together.

2. TJ Approaches and Comparative Experiences in Balancing the Pursuit

of Justice with the Imperative of Peace

TJ is a process that societies use to address widespread human rights violations and
build a more just and peaceful future after conflict or repression. According to
definitions provided by the United Nations'® and the African Union®®, TJ involves a
range of legal and social mechanisms to confront past injustices, promote
reconciliation, and prevent future abuses. At its core, TJ focuses on four key pillars:
truth-seeking, accountability, reparations for victims, and guarantees of non-
repetition through institutional and societal reforms. However, TJ is not a uniform
process; its mechanisms should adapt to historical, cultural, and political realities.
While prosecutions are crucial, other approaches, such as truth commissions like
South Africa’s TRCY or community-based justice like Rwanda’s Gacaca courts,

may be necessary to achieve sustainable peace.

15 United Nations, Guidance Note of the Secretary-General: United Nations Approach to Transitional
Justice (March
2010) <https://www.un.org/ruleoflaw/files/TJ_Guidance Note March 2010FINAL.pdf accessed>
accessed on October 13, 2024

1BAfrican Union, Transitional Justice
Policy (2019) <https://au.int/sites/default/files/documents/36541-doc-
au_tj_policy framework eng_web.pdf> accessed on October 15, 2024.

17 Truth and Reconciliation Commission of South Africa, Truth and Reconciliation Commission of
South Africa Report (vol 1, 1998)
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Ethiopia’s ongoing conflicts and human rights abuses underscore the urgency of a
context-specific TJ framework. However, as comparative experiences show, TJ
faces two major challenges: (1) the limitations of relying solely on legal mechanisms
like international tribunals, and (2) the political obstacles that undermine
accountability and reconciliation. The following subsections explore these
challenges, drawing lessons from Rwanda, the former Yugoslavia, and South Africa
to highlight the need for a holistic TJ approach.

2.1. The Role of International Criminal Tribunals and Complementary
Measures in TJ

The International Criminal Tribunals for Rwanda (ICTR) and the former Yugoslavia
(ICTY) were initially hailed as groundbreaking institutions for securing
accountability and peace after brutal conflicts. These tribunals represented a
significant step in international justice; they held perpetrators of genocide, war
crimes, and crimes against humanity accountable.'® However, over time, doubts have
emerged regarding the effectiveness of relying solely on criminal prosecutions to
address these crimes. Critics argue that legal responses alone are "too fragile and
incomplete” to fully address the complex societal, political, and cultural issues that
often arise in the aftermath of mass atrocities.’® While international tribunals like
ICTY and ICTR contributed to accountability, they were not the only mechanisms
employed in these contexts. Both Rwanda and the former Yugoslavia adopted a
range of complementary measures to address the legacies of violence and to promote

reconciliation.

18 United Nations Security Council Resolution 827 (1993) Statute of the International Criminal
Tribunal for the Former Yugoslavia (25 May 1993) UN Doc S/RES/827;

1¥Security Council, Resolution 955 (1994), Statute of the International Criminal Tribunal for Rwanda
(8 November 1994) UN Doc S/RES/955.
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In Rwanda, the ICTR was established to prosecute high-level perpetrators of the
1994 genocide.?® However, the Rwandan government also implemented domestic
mechanisms to address the immense scale of the crimes. The Gacaca courts, a
community-based justice system, were established to try lower-level perpetrators
and facilitate truth-telling at the local level.?* While the Gacaca courts faced criticism
due to procedural shortcomings, they played a crucial role in addressing the backlog
of cases and fostering community-level reconciliation.?? Additionally, Rwanda
implemented measures such as memorialisation, national unity and reconciliation
programs, and socio-economic reforms to rebuild trust and promote social
cohesion.? These efforts highlight the importance of combining legal accountability
with broader societal initiatives to address the root causes of conflict and prevent

recurrence.?*

Similarly, in the former Yugoslavia, the ICTY was established to prosecute those
responsible for war crimes, crimes against humanity, and genocide during the
conflicts of the 1990s.2> While the ICTY contributed to establishing a historical
record and holding high-level perpetrators accountable, it was not the sole
mechanism for addressing the past.?® Domestic courts in the successor states of the
former Yugoslavia also played a role in prosecuting war crimes, though their
effectiveness varied.?” Beyond legal mechanisms, the region saw efforts such as

truth-seeking initiatives, reparations programs, and inter-ethnic dialogue aimed at

20 priscilla B Hayner, Unspeakable Truths: Transitional Justice and the Challenge of Truth
Commissions (2nd edn, Routledge 2011) 45-47.
2L Supra note 18
22 |bid 150-152.
2 Timothy Longman, Memory and Justice in Post-Genocide Rwanda (Cambridge University Press
2017) 89-93.
24 Lars Waldorf, ‘Mass Justice for Mass Atrocity: Rethinking Local Justice as Transitional Justice’
(2006) 79 Temple Law Review 1, 15-18.
% supra note 18
% Diane F Orentlicher, Shrinking the Space for Denial: The Impact of the ICTY in Serbia (Open
Society Justice Initiative 2008) 12-14.
27 Jelena Suboti¢, Hijacked Justice: Dealing with the Past in the Balkans (Cornell University Press
2009) 67-70.

159



Does Ethiopia Have a Workable Transitional Justice Framework?... .DOI: https://dx.doi.org/10.4314/hujl.v9i1.6

fostering reconciliation.?® However, the persistence of ethnic tensions and political
divisions in some areas underscores the limitations of legal responses alone and the

need for comprehensive, long-term approaches to reconciliation.?®

The experiences of Rwanda and the former Yugoslavia demonstrate that
international criminal tribunals, while important, are insufficient on their own to
address the multifaceted challenges of post-conflict societies.®® Legal mechanisms
should be complemented by broader transitional justice measures that address victim
demands, rebuild the rule of law, and promote societal healing.3! Therefore, we can
conclude that while international criminal tribunals, such as the ICTR and ICTY,
have made significant contributions to accountability, they are only one part of a
larger transitional justice framework.®? Effective transitional justice requires a
holistic approach that combines legal accountability with truth-seeking, reparations,
institutional reforms, and societal reconciliation.®® By integrating these diverse
mechanisms, societies can better address the legacies of violence and build a

foundation for lasting peace.®*

Ethiopia is expected to avoid the shortcomings of international tribunals like the
ICTR and ICTY by adopting a hybrid transitional justice model that combines
targeted prosecutions with robust local reconciliation mechanisms. Rather than
relying solely on top-down judicial processes, which risk being perceived as distant

or politically selective, Ethiopia should: (1) prioritise community-based truth-

28 Eric Stover and Harvey M Weinstein (eds), My Neighbor, My Enemy: Justice and Community in
the Aftermath of Mass Atrocity (Cambridge University Press 2004) 210-215.

2 Laurel E Fletcher and Harvey M Weinstein, ‘Violence and Social Repair: Rethinking the
Contribution of Justice to Reconciliation’ (2002) 24 Human Rights Quarterly 573, 590-592.

%0 Pablo de Greiff, ‘Theorizing Transitional Justice’ in Melissa Williams, Rosemary Nagy, and Jon
Elster (eds), Transitional Justice (NYU Press 2012) 31-33.

31 United Nations, Guidance Note of the Secretary-General: United Nations Approach to Transitional
Justice (March 2010) 5-7.

32 Supra note 31, pp.201

33 African Union, Transitional Justice Policy (2019) 12-14.

34 Supra note 27, pp. 45
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seeking through its Truth and Reconciliation Commission, ensuring it has
independent subpoena powers and grassroots outreach; (2) establish clear
complementarity between domestic prosecutions (focusing on atrocity architects)
and restorative justice for mid/low-level perpetrators; and (3) integrate
socioeconomic reparations with peacebuilding programs in conflict zones. Crucially,
Ethiopia’s TJ is expected to learn from the ICTR's failure to connect with victims by
guaranteeing civil society participation in all TJ structures and allocating the greater
portion of TJ budgets to victim-centred memorialisation and mental health services.
Only this multifaceted approach can address both accountability and the root causes

of cyclical violence.

Moreover, Ethiopia may need to consider a hybrid transitional justice model that
draws critical lessons from both the Gacaca courts and the limitations of international
tribunals like the ICTR and ICTY. While the ICTR and ICTY succeeded in
prosecuting high-level perpetrators, they were criticised for being costly, slow, and
disconnected from local communities. Conversely, Rwanda’s Gacaca system,
despite its flaws, demonstrated the value of community-based justice in processing

mass atrocities while fostering grassroots reconciliation.

Therefore, TJ is a multifaceted process aimed at addressing past human rights
violations through context-specific mechanisms such as truth commissions,
community courts, institutional reforms, and, in some cases, amnesty to foster
accountability and reconciliation. While these measures have supported peace in
countries like South Africa and Rwanda, aggressively pursuing justice in fragile
settings can reignite tensions. Ethiopia’s TJ process reflects this delicate balance;
ongoing conflict, political exclusions, stalled reforms, and the absence of an
inclusive amnesty framework risk reducing the effort to a symbolic gesture.
According to the African Union's Transitional Justice Policy Framework, the
selection of TJ should be made with the demands and perceptions of society

regarding concepts of justice and reconciliation in mind. This entails considering the
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nature of the conflict and its violations, as well as the context and framework of the
nation's legal system, cultural practices, and institutional framework. When
determining the TJ measures necessary for its realities, a society in transition may
choose to emphasise the various dimensions of justice, healing, and reconciliation.®®
Moreover, this comprehensive approach should not be seen as a one-size-fits-all
solution. Instead, it should be tailored to the specificity of the Ethiopian national
context, considering its unique historical, cultural, and social complexities. It should
draw on best practices from other transitional justice processes around the world,

adapting them to suit the specific needs and aspirations of the Ethiopian people.

2.2. Political Challenges to Justice from Country Experiences

As mentioned elsewhere, addressing crimes and issues of justice following conflict
is inevitably contentious and riddled with dilemmas.® International tribunals like the
ICTY and ICTR face a tough reality: their effectiveness depends heavily on political
and social factors, sometimes falling short of addressing collective and individual
needs for justice. These tribunals, operating in highly charged political

environments, were further limited by being held outside the affected countries.

The Rwandan government, led by President Kagame, for instance, refused to
cooperate with the ICTR, believing trials needed to happen within Rwanda for true
reconciliation. Human rights organisations also accused the ICTR of being one-
sided, focusing exclusively on prosecuting Hutu perpetrators of the 1994 genocide
while ignoring alleged crimes committed by Kagame's Rwandan Patriotic Front
(RPF) against Hutus during and after the genocide.®’ This criticism was echoed by

human rights organisations, such as Human Rights Watch and Amnesty

% Ibid. Para 36

% Humphrey, M, ‘International Intervention, Justice and National Reconciliation: The Role of the
ICTY and the ICTR in Bosnia and Rwanda’, Journal of Human Rights, Vol.2, No.4, 2003, pp 495-
505

37 Phil Clark, The Gacaca Courts, Post-Genocide Justice and Reconciliation in Rwanda: Justice
without Lawyers (Cambridge University Press 2010) 60-62.
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International, which documented reports of RPF atrocities, including massacres of
Hutu civilians and suspected genocidaires.®® Additionally, critics claim Kagame used
the genocide narrative to silence dissent and consolidate power, further complicating
the situation. This mistrust and political complexity made returning cases to Rwanda
risky and overburdened the court.®® This situation reflects the delicate balance that
tribunals face between addressing mass atrocities and promoting reconciliation and

peace.*

Similarly, the ICTY has encountered many of the same issues, as the indictment of
Radovan Karadzic and Ratko Mladic for crimes against humanity was hampered by
NATO forces' refusal to arrest the two, believing that it could destabilise peace talks
at Dayton. This refusal to arrest Karadzic and Mladic has been perceived by many
as a failure of the international community and has significantly undermined the
credibility and impact of the ICTY in the former Yugoslavia. The fact that it has
taken fourteen years to arrest Karadzic and Mladic, who avoided capture for over a
decade, reflects the belief that the ICTY has been ineffective in holding those
responsible and accountable for their actions. Whilst both the ICTR and the ICTY
have been hampered by political constraints, both tribunals have contributed
significantly to justice and peace, including ensuring that crimes do not go
unpunished, establishing the truth within historical records, and ensuring that
victims' rights are upheld. The tribunals’ contributions to international humanitarian

law and acknowledgment that crimes committed in Srebrenica and Rwanda, where

% Human Rights Watch, Rwanda: Justice After Genocide—20 Years On (2014)
<https://www.hrw.org>, Amnesty International, Rwanda: The Troubled Course of Justice (2000)
<https://www.amnesty.org> accessed on October 15, 2024.

% Jasini, R, 'Challenges in the Quest for Justice in Cambodia.', Oxford Transitional Justice Working
Paper Series, 8th of June 2010http://www.csls.ox.ac.uk/otjr.php?show=currentDebate?2 > accessed
on May 22, 2024

40 Mydan, S, 'Anger in Cambodia Over Khmer Rouge Sentence’, The New York Times, July 26th,
2023 accessed at <http://www.nytimes.com/2010/27/world/asia/27cambodia.html on 2/11/2024>
accessed on May 22, 2024
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genocide is significant for understanding peace and justice, both locally and

internationally.

In Ethiopia, killings, summary executions, enforced disappearances, rape, torture,
forced relocation, and arbitrary detention are only a few of the heinous human rights
violations committed in history and still ongoing. There have generally been serious
human rights breaches as well as historical unjust relationships and grievances
among various communities, even though the extent and authenticity of the charges
have not yet been thoroughly and sufficiently uncovered. If there is any debate today,
it is about the nature of the violations, their scope or magnitude, the victims' identities
and whereabouts, the perpetrators' identities, and how to deal with such atrocities
and oppressive pasts.** The institutions established by the Ethiopian government
face many challenges due to the deep divisions that have not yet been properly
addressed.*? For instance, while the Failed Reconciliation Commission is tasked with
documenting past conflicts and human rights violations to determine their causes,
the law does not specify their relation to investigations and prosecutions. There was
therefore a real risk that victims and survivors would not have access to justice and
reparations, including the right to truth, accountability, compensation, rehabilitation,
or recognition. Similarly, the current National Dialogue Commission has no legal
mandate to prosecute and investigate violations; rather, its legal mandate is limited
to giving recommendations based on the agenda gathered from the public.*®
Ethiopia's TJ process also exemplifies the delicate balance between accountability
and peace in the context of ongoing conflict. While the Transitional Justice Policy

formally embraces the four pillars: truth-seeking, accountability, reparations, and

“IMarshet Tessema and Markos Debebe Belay, “Confronting Past Gross Human Rights Violations in
Ethiopia: Taking Stock of the Reconciliation Commission” (2020) 33 South African Journal of
Criminal Justice 563 <http://dx.doi.org/10.47348/sacj/v33/i3a3>, accessed on May 22, 2024

42 The Battle of Mekelle and Its Implications for Ethiopia, csis, <https://bit.ly/3b3cj9P> accessed
May 26, 2024

43 National Dialogue Commission Proclamation No. 1265/2021, Federal Negarit Gazeta, art 6(3)
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institutional reform, its implementation has been undermined by active wars in

Amhara and Oromia, as well as political compromises.*

The Truth and Reconciliation Commission, for instance, struggles with legitimacy
due to its exclusion of key armed actors like the Fano militia and Oromo Liberation
Army (OLA), limiting its truth-seeking mandate.*® Reparations remain stalled as
resources are diverted to military campaigns, and proposed security sector reforms
are frozen due to the government’s reliance on regional militias.*® Unlike South
Africa’s TRC or Rwanda’s Gacaca courts, Ethiopia lacks a coherent amnesty
framework, leaving ex-combatants in legal limbo and discouraging disarmament.*’
As noted in the African Union’s 2024 assessment, this approach risks rendering TJ
“a symbolic exercise” unless paired with inclusive ceasefires and local justice
mechanisms.*®Hence, it is more urgent than ever for the incumbent government to
outline a roadmap for justice during the country's transitional period. Ethiopians need
to clarify when and how current and former high-level government officials
suspected of human rights violations will be investigated and prosecuted, how
survivors will receive compensation, as well as plans for legal and structural reforms
to break past repression. Until Ethiopia addresses past atrocities and injustices
through justice for every era and region, the country may remain vulnerable to
incidents that provoke far more violence.*® Therefore, the TJ process demands a high

level of commitment from the government.

4 Transitional Justice Policy (Ministry of Justice, 2022).
45 Moges Zewdu Teshome: Ethiopia Must Give Transitional Justice a Chance. The Challenges of
Reconciliation in a Deeply Divided Nation, VIDC online magazine Spotlight 53/September 2020.
<https://www.vidc.org/detail/ethiopia-must-give-transitional-justice-a-chance-the-challenges-of-
reconciliation-in-a-deeply-divided-nation>
46 African Union, Joint Assessment of Ethiopia’s TJ Process (February 2024) para 12.
47 Daniel Bekele, ‘Justice Deferred’ in Routledge Handbook of African TJ (2025, forthcoming), chap
6.
8 ICG, Ethiopia’s Fragile Peace (Briefing No 178, January 2025) 4.
4 OPED: Justice, not repression, will break Ethiopia’s waves of violence, 2020,<
https://bit.ly/3jm82mb>accessed on June 20, 2024
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3. Previous Attempts and Ongoing Transitional Justice in Ethiopia

To comprehensively address the past and create a better future, Ethiopia has neither
created nor executed comprehensive and integrated transitional justice mechanisms.
No extensive methods have been implemented to evaluate and provide an
independent, accurate, and authoritative account of the various types, natures,
causes, patterns, and repercussions of past violence in the context of recent
transitions. °® Moreover, in the Ethiopian context, there has been negative interaction
between peace and justice, in which peace is compromised for the sake of justice and
vice versa. Some of the primary causes for the continuation of the vicious cycle in
Ethiopia have been identified as injustice, human rights violations, erroneous
historical interpretations, insufficient responses to challenges encountered, and the
lack of a thorough and productive reconciliation process.® The following discussion
will show previous attempts of TJ in Ethiopia.

3.1. The Derg Regime

Emperor Haile Selassie | and the feudal elite of the ancient regime were overthrown
by the popular revolution in Ethiopia in 1974, and the military junta known as Derg
took over, which resulted in the state-sanctioned use of violence from 1975 to 1978.5?
Derg began its ruling by killing 60 former imperial regime officials without a trial,
rejecting all pleas for civilian governance. After this execution, the Derg was ruled
by "the law of the jungle" and was known for its heinous abuses of human rights.>®

The Derg's largest and most well-known campaign of official human rights

%0 Ibid

%1 Tsegaye R. Ararssa, ‘Land Injustice as Structural Violence’ (2023) 17 Ethiopian J Soc Sci 45.

52 Legide, Kinkino Kia, ‘The Facets of Transitional Justice and ‘Red Terror’ Mass Trials of Derg
Officials in Post-1991 Ethiopia: Reassessing its Achievements and Pitfalls’ (2021) 4 Journal of
African Conflicts and Peace Studies (2) 1.

%3 Jima Dilbo Denbel, “Transitional Justice in the Context of Ethiopia” (2013) 10 International Letters
of Social and Humanistic Sciences 73<
http://dx.doi.org/10.18052/www.scipress.com/ilshs.10.73>, p. 75, accessed on 22 May 2024
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violations was the Red Terror in Ethiopia. The Red Terror Massacre was officially
launched in November 1977 and lasted until 1980. It was a well-coordinated
massacre directed against those opposed to military rule, most of whom were
members of the Ethiopian Peoples' Revolutionary Party (EPRP).>* It led to torture,
arbitrary detentions, disappearances, and summary killings. Between 30,000 and
50,000 persons were reportedly put to death in 1977 without ever facing criminal
proceedings. According to Amnesty International, the total number of deaths at the
end of the Red Terror campaign alone ranged from 150,000 to 200,000.% In the
words of Human Rights Watch/Africa Watch (1991), the Red Terror campaign has
been characterised as "one of the most systematic uses of mass murder by the state

witnessed in Africa".%®
3.2. The Red Terror Trials under the Transitional Government

After 17 years of ruling, the Derg was finally overthrown in 1991 by the Ethiopian
People's Revolutionary Democratic Front (EPRDF) by complete military defeat.
Ethiopia chiefly adopted post-conflict trials from among alternative measures for
dealing with Derg-era perpetrators of gross human rights violations. According to
the then PM. Meles Zenawi, the government's decision was criminal prosecution, it
did not intend to establish a truth and reconciliation commission, and amnesty was
ruled out since it "would send a wrong signal for the people and future politicians".>’
Other transitional justice instruments were applied, including the lustration of Derg
regime members and collaborators as well as property restitution. Additionally, a
method most often associated with restorative justice was incorporated into the

mandate of the Special Prosecutor’s Office as a corollary objective of the trials,

54 Y Haile-Mariam 'The quest for justice and reconciliation: The International Criminal Tribunal for
Rwanda and the Ethiopian High Court' (1999) 22 Hastings International and Comparative Law
Review, p. 667-674.
% Ibid, p. 678
% Human Rights Watch/Africa Watch, Evil Days: 30 Years of War and Famine in Ethiopia
(November 1991)
57 Kjetil Trovoll (2013), Ethiopia, In Encyclopedia of Transitional Justice, Vol. 2, (pp.167- 173),
Cambridge: Cambridge University Press, pp.169.
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focusing on recording the brutal offences perpetrated against the Ethiopian people.®
Key members of the former regime and the Workers' Party of Ethiopia were arrested
in large numbers by the new government in Ethiopia. The establishment of Peace
and Stability Committees allowed for the investigation, capture, and detention of
alleged Derg regime human rights offenders. More than 2,000 military and civilian
officials were imprisoned in the first few months of the EPRDF government, and
thousands more soon after. Several hundred people were released following brief

detentions and preliminary investigations.>®

The transitional government established the Special Prosecutor’s Office (SPO) as
per Proclamation N0.22/92 in 1992 to investigate and prosecute “any person having
committed or responsible for the commission of an offence by abusing his position
in the party, the government or mass organisations under the Derg - WPE regime”
and to prosecute those responsible for human rights violations and/or corruption. The
SPO mandate had two objectives: (1) to bring those criminally responsible for human
rights violations and/or corruption to justice, and (2) to establish a historical record
of the abuses of the Derg regime.®® Regarding the first objective, the SPO has
prosecuted approximately 5000 former leaders and other officials for crimes
allegedly committed between 1974 and 1991 while they were in office. Three major
categories were used to classify the defendants: Senior government officials and
military commanders who deliberated and designed the genocide plan to obliterate
their political rivals (146 defendants); field commanders (2133 defendants), both
military and civilian, who oversaw the forces, teams, and individuals who committed
the violations; and material offenders, individuals involved in material violations

(soldiers, police, officers, interrogators).®® It also filed accusations against 73 top

%8 |bid

%9 Ibid

80 procedure of Granting and Implementing Amnesty Proclamation No 1089/2018, pp. 170

61 Alebachew Birhanu, ‘Transitional Justice and the Creation of a Human Rights Culture in Ethiopia’
(University of Oslo 2008), pp. 21
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Derg officials, including former president Mengistu, in October 1994 at the First
Criminal Bench of the Central High Court, and then at the Federal High Court. The
charges were based on genocide, aggravated homicide, and willful bodily injury
violations of articles 522 and 538 of the Ethiopian Penal Code of 1957. They were
also accused of abusing their positions of authority and holding people against their
will. According to article 113 of the Ethiopian Criminal Procedure Code, alternative
charges may be brought when it is unclear what crime has been committed. The
Office charged 5,198 political and military officials of the Derg regime, of whom
2,258 were tried in regional supreme courts by a delegation from the Federal High

Court.5?

Regarding its second objective of establishing a historical record, the SPO has not
yet taken any separate steps. Article 6 of the SPO's enabling proclamation states that
the Office has the authority to investigate the atrocities and bring legal action against
those guilty, but it says nothing about compiling a historical record. Therefore, the
purpose of the omission is not to make the duty of creating historical records less
important, but rather to prevent the Office from overlapping functions.®® The verdict
against the Derg leaders was passed in December 2006, and the sentencing was
pronounced in early 2007. Five top political and military officials of the Derg
military junta were convicted and sentenced, twenty-two of them in absentia. One
dissenting judge argued against the Ethiopian Penal Code's protection for political
groups against genocide, which had been repealed during the Derg. The court
rejected the Office's request for the death penalty of key defendants and instead
sentenced forty-eight defendants to life imprisonment and the others to long-term
imprisonment. The punishment aimed to reform, not to exact revenge.®* The first

case to be brought against the senior Derg officials was SPO vs. Colonel Mengistu

62 National prosecution and transitional justice : the case of Ethiopia - WRAP: Warwick Research
Archive Portal, <http://go.warwick.ac.uk/wrap/69465>, pp. 150

83 Supra note 53, pp. 21

8 Kjetil Trovoll, ‘Ethiopia’ in Neil J Kritz (ed), Encyclopedia of Transitional Justice (Cambridge
University Press 2013) vol 2, 169, 171.
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Hailemariam et al., in which 106 defendants were found guilty and 52 received death
sentences. Mengistu was found guilty of genocide and given a life sentence, which
was later changed to the death penalty. 52 people received the death penalty, 182

were given life sentences; and 921 received lengthy jail terms.%®

The verdict and sentence were appealed to the Federal High Court by both the SPO
and the defendants in the main trial. The SPO argued that there was no extenuating
circumstance. It also contended that the defendants committed concurrent crimes in
their highest official capacity, and that it was inappropriate to sentence them to a
lesser penalty than low-ranking officials and commanders. The defendants argued
that the SPO's evidence did not establish that the defendants committed crimes and
that the conviction by the Federal High Court was collective punishment solely based
on their membership in the Derg. The Federal Supreme Court rejected the
defendant’s appeal and accepted the SPO's arguments for imposing the death penalty
on 18 respondents.®® In addition to prosecuting defendants, the TGE also launched
property restitution. Laws and procedures were promulgated in 1995 to allow victims
to reclaim their properties.’” The EPRDF government also erected museums,
memorial centres, and monuments in different parts of the country to honour victims

of violence persecuted by the Derg regime.

There were challenges and limitations present in the transitional justice system that
was put in place during the time of the Red Terror trials (with a primary focus on
prosecutions). First, the approach failed to produce national reconciliation because
it neglected other important transitional justice components.®® It ignored the use of

complementary procedures like truth-seeking, reconciliation, and reparation in

8 Supra note 62, pp. 19

% National prosecution and transitional justice: the case of Ethiopia - WRAP: Warwick Research
Archive Portal, <http://go.warwick.ac.uk/wrap/69465> pp. 153

87 Kjetil Trovoll, supra note, 65 169

8 Supra note 62, pp. 23
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favour of bringing a huge number of criminal cases before the courts.®® The
prosecutions were selective, primarily targeting Derg officials and ignoring crimes
perpetrated by civilians and other armed groups; this was referred to as "victors'
justice" in the process.”® The trials received criticism for not ensuring fair trial

practices.

Third, the victims received little compensation because of their limited involvement
in the process, which was primarily limited to testifying. The other constraint is the
weak judiciary infrastructure, which was demolished and under-resourced during the
Derg. Judges and prosecutors were inexperienced in carrying out complex criminal
trials, particularly those of an international nature. This was further exacerbated by
the shortage of judges following the purge of judges from the courts. This reduced
the capacity of the judiciary and added to the problems of an overloaded system.’
Overall, the country did not get beyond its dark past because the post-Derg
transitional justice process (prosecution) was incomplete, delayed, selective, and a

form of victor's justice.
4. Transitional Justice Attempts under the Incumbent Government

Despite having a history marked by socio-political transitions, Ethiopia has yet to
establish a comprehensive and integrated framework for transitional justice.’? This
framework would play a crucial role in systematically addressing the nation's past
and forging a path toward a better future. Regrettably, in recent transition periods,
Ethiopia has not deployed comprehensive processes that assess and provide an
independent, accurate, and authoritative account of the diverse types of violence,

their underlying nature, causes, recurring patterns, and far-reaching consequences.

89 Ethiopia Policy Options for Transitional Justice Draft for Stakeholder Consultations” (2023) 5
0 Sura note 70, pp. 34
L Supra note62, pp. 25
2 |bid. pp. 4
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In 2018, Prime Minister Abiy Ahmed took office, which marked a significant shift
in the political and legal landscape. Under Prime Minister Abiy's leadership,
Ethiopia's transition is Tran's placement in nature. The term "trans placement" refers
to a type of transition that "occurs (s) when democratisation is largely the result of
cooperative action by government and opposition groups."”® Ethiopia has adopted
various mechanisms, including establishing the Ethiopian Reconciliation
Commission (ERC), amnesty, official acknowledgement and apology, criminal
prosecutions, legal and institutional reforms, Ethiopia's National Dialogue
Commission, and the Policy Options for Transitional Justice in Ethiopia as a means

to reckon with legacies of a repressive past.

4.1 Official Acknowledgement of Atrocities Committed During the
EPRDF

Governmental and non-governmental human rights organisations had accused the
EPRDF regime during the pre-PM Abiy Ahmed era of egregious human rights
breaches. Ethiopia's government has acknowledged the human rights abuses that
have occurred since the EPRDF assumed power in 1991, following the nomination
of Abiy Ahmed as prime minister. Torture is a kind of state terrorism, according to
PM Abiy, who also declared this. He claimed that not only at the federal level but
also at every lower level, these unconstitutional acts had taken place in every Kebele,
Woreda, and Zone. Testimonies from victims of torture and other human rights
violations support the government's claims. The Prime Minister, in his inauguration
speech, said that “the EPRDF had publicly apologised to the public, saying we have

made mistakes, blunders... I have apologised and asked for forgiveness ... There

3 Huntington, Samuel, “The Third Wave, Democratization in the Late Twentieth Century”,
Oklahoma: University of Oklahoma Press (1993), 114
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were serious mistakes. Compassionate people have forgiven us. We need to seize

this opportunity.” 7

4.2. Amnesty

In 2018, Proclamation No. 1089/2018 was enacted to provide for the Procedure of
Granting and Implementing Amnesty. This, along with subsequent legislation and
Amnesty Proclamation No. 1096/2018, were enacted to holistically regulate the
grant of amnesty. The amnesty law grants amnesty to persons convicted of several
political crimes, including those found guilty of committing crimes punishable under
the anti-terrorism proclamation, as well as crimes punishable based on various
provisions of the Criminal Code of Ethiopia. However, criminals convicted of
genocide, extrajudicial killings, forced abduction/kidnapping, and committing
inhuman torture and beating will not benefit from the legislation.” Thousands of
prisoners, including several senior opposition leaders accused of charges such as
incitement to topple the government, have been pardoned. The parliament also ruled
that the Oromo Liberation Front and the Ogaden National Liberation Front (two
secessionist groups) and the Ginbot 7 (an exiled opposition movement) were no
longer considered terrorist groups.’® However, the amnesty process offered a blanket
reprieve and failed to consider victims' voices, and did not meet the objectives of
repentance. Many perpetrators who had been released returned to prison, and public
confidence in the government's capacity to enforce laws was questioned.

Beneficiaries of the amnesty system were expected to obtain a certificate from the

"4 The Government’s Approach to Past Human Rights Violations Needs to Be Transparent - Addis
Standard’ (Addis Standard, 25 January 2019)
<https://addisstandard.com/oped-the-governments-approach-to-past-human-rights-
violations-needs-to-be-transparent/>accessed on 16 June 2024.
S Amnesty Proclamation 1096/2018 Ratified by the Parliament of Ethiopia - ETHIOPIAN LAW
GROUP' (ETHIOPIAN LAW GROUP)
< on https://ethiopianlawgroup.com/index.php/articles-amnesty-proclamation-1096-2018-
ethiopia/> accessed 22 May 2024.
SEthiopian Parliament Approves Amnesty for Political Prisoners’, Al Jazeera, 21 July 2018 <
<https://www.aljazeera.com/news/2018/7/21/ethiopian-parliament-approves-amnesty-for-
political-prisoners> accessed on 22 May 2024
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federal and regional bureaus, but there was no follow-up in its implementation,
negatively affecting the credibility of the process.’” For instance, the military wing
of Oromo Liberation, which calls itself OLA, also called "Shene" by the government,
started a war against the incumbent government in the Oromia region in 2019. In
addition to this, other armed groups called Fano, in the Amhara region, are also
fighting with the government. Accordingly, the TJ process has encountered critical
challenges and criticism among political actors, highlighting the absence of genuine
commitment, manipulation of the TJ for political purposes and the absence of a

comprehensive TJ implementation in the country.
4.3. Attempt of Criminal Prosecution

At both the federal and local levels, there have been numerous criminal prosecutions
of individuals suspected of having committed serious corruption and/or human rights
breaches in the past. There are cases against some former officials, including former
Somalia regional state president Abdi Muhamud Omer et al (Cr. File No. 231812,
some 43 accused charged for various crimes).”® Also, former prison officials (nine
accused from Makelawi and eight accused from Qilinto) are charged with various
crimes. The case against the previous higher officers of Metals and Engineering
Corporation and the case against Bereket Simon and Tadesse Tenkeshu before the
Ambhara Regional Supreme Court are two other well-known trials for prior offences.
It is also important to note that the Federal Attorney General recently withdrew

charges against 63 people, including the cases cited above.

To address the above cases, there was no special court or special prosecution office

was established. The prosecutions of the suspects are being carried out by and before

"7 Ethiopia Policy Options for Transitional Justice Draft for Stakeholder Consultations” (2023), 6
BAddis Standard, “News: Ex-Somali Region President Pleads Not Guilty to All Charges”,(2019)
https://addisstandard.com/news-ex-somali-region-president-pleads-not-guilty-to-all-
charges/ .accessed July 4, 2024

ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl
https://www.ajol.info/index.php/hujl


https://dx.doi.org/10.4314/hujl.v9i1.6
https://www.ajol.info/index.php/hujl
https://addisstandard.com/news-ex-somali-region-president-pleads-not-guilty-to-all-charges/
https://addisstandard.com/news-ex-somali-region-president-pleads-not-guilty-to-all-charges/

Hawassa University Journal of Law (HUJL) Volume 9, June 2025
the existing justice machinery. This raises issues of independence and impartiality.”
The criminal prosecutions for crimes against humanity and torture are mostly for
lesser crimes, such as abuse of power. This situation is reminiscent of Ethiopia's
transition from the Derg to the EPRDF, which faced challenges due to an inadequate
legal framework regarding crimes against humanity and torture. & In Ethiopia, the
arrests of Tigrayan officials associated with the Tigray People's Liberation Front
(TPLF) have sparked significant debate. Critics allege that these arrests are
politically motivated, targeting individuals based on their affiliation with the TPLF
rather than focusing on the individual responsibility for alleged crimes.®* These
claims have raised concerns about ethnic profiling and discrimination, particularly
in the context of Ethiopia's history of ethnic tensions and political
fragmentation.®? For example, human rights organisations have documented cases
where Tigrayan civilians and officials have been subjected to arbitrary detention and

harassment, fueling perceptions of bias in the government's actions.®

On the other hand, supporters of the arrests argue that they are aimed at holding
individuals accountable for serious offences, including corruption, human rights
abuses, and crimes against humanity, regardless of their ethnicity or political
affiliation.®* They point to ongoing investigations and legal proceedings as evidence

that the arrests are part of a broader effort to address impunity and restore the rule of

9 Marshet Tessema and Markos Debebe Belay, “Confronting Past Gross Human Rights Violations
in Ethiopia: Taking Stock of the Reconciliation Commission” (2020) 33 South African Journal of
Criminal Justice 563 <http://dx.doi.org/10.47348/sacj/v33/i3a3> accessed on 16 June 2024. pp.
568
8 Marshet Tadesse, “Dealing with the Legacies of Repressive Past: Transitional Justice in
"Transitional’ Ethiopia” Jimma University Journals:
<https://journals.ju.edu.et/index.php/jlaw/article/download/3275/1354/>
8 Human Rights Watch, Ethiopia: Ethnic Targeting in Arrests of Tigrayan Officials (2021)
<https://www.hrw.org > accessed on 15 October 2024.
82 René Lefort, ‘Ethiopia’s Crisis: The Need for a Comprehensive Approach’ (2021) 45 Review of
African Political Economy 321, 325-327.
8Amnesty International, Ethiopia: Arbitrary Detentions and Harassment of Tigrayans (2022)
<https://www.amnesty.org > accessed on 15 October 2024.
84Ethiopian Government Press Release, Statement on the Arrest of TPLF Officials (2021)
<https://www.ethiopia.gov.et> accessed 15 October 2023.
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law.® However, the lack of transparency in these processes and the absence of clear,
publicly available evidence linking specific individuals to alleged crimes have
undermined the credibility of these claims.®® From this debate, it is evident that
Ethiopia's deeply rooted problems cannot be resolved through discrete or selective
measures. The polarisation surrounding these arrests highlights the need for a
comprehensive legal and institutional framework to address issues of accountability,
justice, and reconciliation impartially and transparently.®” Such a framework should
include robust mechanisms for investigating and prosecuting crimes, safeguarding
the rights of the accused, and ensuring that justice is perceived as fair and equitable
by all segments of society.®® Additionally, efforts to address historical grievances and
promote national unity should be integrated into this framework to prevent the

perpetuation of cycles of violence and retribution.®
4.4. The Ethiopian Reconciliation Commission

On December 25, 2018, the Ethiopian government established a nationwide
"Reconciliation Commission."®® The Reconciliation Commission is Ethiopia's first
of its kind, marking the start of the nation's new direction in restorative justice. The
establishment of the Ethiopian Reconciliation Commission (ERC) was rushed due
to a lack of proper public consultation and dialogue. This would have increased the
legitimacy and credibility of the commission and helped lawmakers to have a clear

picture of the needs of victims and the types of violations that need priority and

8 Ibid

8 International Crisis Group, Ethiopia’s Tigray Crisis: The Path to Justice and Reconciliation (2022)
https://www.crisisgroup.org accessed 15 October 2023.

87 United Nations, Guidance Note of the Secretary-General: United Nations Approach to Transitional
Justice (March 2010) 5-7.

8 African Union, Transitional Justice Policy (2019) 12-14.

8 |efort, Supra note, 83, pp. 330-332.

% Proclamation No. 1102/2018, Reconciliation Commission Establishment Proclamation, Federal
Negarit Gazette.
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focus.® The objectives of the Reconciliation Commission of Ethiopia are to ensure
peace and justice, promote national unity, and promote reconciliation among
Ethiopians.”? These objectives are stated in generic terms, rather than in terms of
measurable and specific goals. Under the Reconciliation Commission proclamation,
the procedure for appointing commission members is enshrined in Article 4. This
provision does not state the number of commissioners. Rather, it empowers the
government to determine the number of members of the commission. The law states
that the chairman, vice-chairman, and other members of the commission will be
appointed by the House of Peoples' Representatives upon the recommendation of the
Prime Minister.® The HPR had appointed 41 Ethiopians as commissioners,
including His Eminence Cardinal Berhane Yesus Sourafel and Mrs. Yeteneberesh
Nigusse as Chairperson and Deputy Chairperson, respectively. However, the law
does not specify conditions for being appointed as commissioners.®* The law does
not provide for eligibility conditions and factors that make a person ineligible for the
position, as there was the possibility of including controversial and politically active

individuals as commissioners.®®

The same proclamation provides the mandate of the commission to investigate the
causes of conflicts® and promote national unity and reconciliation®”. However, the
provision does not clearly state whether the mandate is limited to only uncovering

and recording egregious human rights violations. Article 6 of the law provides both

%1 Supra note 81, pp. 563 <http://dx.doi.org/10.47348/sacj/v33/i3a3>, accessed on 16 June 2024.
p. 570

92 Reconciliation Commission Establishment Proclamation 1102/2018, Article 5

% 1bid., Article 4(1)

%supra note 81 pp. 573

9 1hid.

9% proclamation No. 1102/2018, Réconciliation Commission Establishment Proclamation, Article 6
(4)

7 1bid, Article (Art 6 (3) (10)
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the mandate of the commission and legal powers, but these two matters should have

been addressed in separate provisions.%

The ERC has the legal power to search, seize, and have access to archives based on
Article 6 (1), (5), (6), (7) and Article 15 of the proclamation. From the reading of the
proclamation, the commission has the power to order the presence of anyone;
however, it is not clear whether the commission has the power to issue a summons
itself. Furthermore, there is no mention of conditional amnesty. In addition, the
commission was not empowered to name and identify perpetrators of human rights

violations or recommend collective reparation to identified victims.*

Most importantly, the period covered by the grave human rights crimes is not
included in the establishing proclamation of Ethiopia's Reconciliation Commission.
It does not restrict the commission's authority in terms of the time frame from when
and up to which it will investigate serious human rights violations. It is important to
determine the time frame within which a commission should confine its operation.
The lawmakers should specify the period that falls within the ambit of the ERC's
temporal jurisdiction.’®®. The commission tried to solve this issue through a
regulation, but for various reasons, the draft regulation was unable to clear the initial
legislative procedure. Later on, the commission decided to investigate the social,
political, and human rights violations that were occurring nationwide as of
September 12, 1974, as part of its strategic plan. It is unclear why the ERC decided
to limit its temporal jurisdiction to the year specified.'®*According to Article 14 of
the proclamation, the commission's term is set at three years with the option of an

extension.%? The Ethiopian Reconciliation Commission was dissolved three years

% Supra note 80, pp. 563 <http://dx.doi.org/10.47348/sacj/v33/i3a3>, p. 575 accessed on 16 June
2024,

% Supra Note 90, pp. 33

100 sypra note 81 pp. 575

101 The Ethiopian Reconciliation Commission Strategic Plan 2020-2022 (2020), p. 2.

102 proclamation No. 1102/2018, Reconciliation Commission Establishment Proclamation, Article 14
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into its formation by the parliament in February 2022, even though the commission
had requested an extension of its term from the HPR. It was ordered to hand over its
unused budget and office materials to the newly formed National Dialogue
Commission (NDC) and dissolve. The HPR urged the commission to submit a
summary of its activities over the past three years.!®® The Reconciliation
Commission was expected to empower victims and collaborate with them to bring
peace to Ethiopia, but its term ended without significant achievements. The failure
of the commission was largely due to the lack of political commitment, public
participation, and consultation, the vague powers and functions of the commission,
its relationship with other mechanisms, and the large number of commissioners (41),

exceeding the average size of most truth commissions.1%*
4.5. National Dialogue Commission (NDC)

The Ethiopian National Dialogue Commission (NDC) Establishment Proclamation
No. 1265 /2021 established the Commission, containing 11 members nominated,
appointed, and accountable to it by the HPR for a term of three years. The
commission's mission is to implement inclusive dialogue on national issues to forge
consensus at the national level and identify common ground. It acknowledged
differences and disagreements on fundamental national issues, declared that
resolving them is necessary, and projected that the ultimate goal is to build national
consensus and bolster a culture of trust.!® It also incorporated fundamental
principles of the ND, such as inclusiveness, transparency, credibility, tolerance and

mutual respect, rationality, implementation and context-sensitivity, impartial

103 Addis Standard, “News: Ethiopian Reconciliation Commission Dissolves - Addis Standard”
(Addis Standard, March 1, 2022) <https://addisstandard.com/news-ethiopian-reconciliation-
commission-dissolves/> accessed on May 22, 2023

10% Ethiopia Policy Options for Transitional Justice Draft for Stakeholder Consultations” (2023)

105 Addis Standard, "Commentary: Ethiopian National Dialogue Proclamation: A Camouflage for
Monologue? - (September 6, 2022) <https://addisstandard.com/commentary-the-ethiopian-
national-dialogue-proclamation-a-camouflage-for-monologue/> . Accessed May 22, 2024
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facilitator, depth and relevance of agendas, democracy, and rule of law, national

interest, and using national traditional knowledge and values.'%

According to Professor Mesfin Araya, NDC commissioner, the National Dialogue is
divided into four stages, namely preliminary preparation, preparation, and dialogue.
The process and implementation stage will be determined by the results of the
dialogues.’®” During the early phases of preparation, the commission met with
relevant organisations and had discussions with them. The commission established
its secretariat and created the procedural systems needed to choose participants, find
debate moderators and facilitators, and create a discussion agenda. To create agenda
items, it also organised conversations with input from various society groups.
Farmers, pastoralists, academics, professionals, women, young people, religious
leaders, political parties, teachers, organisations for people with disabilities,
Ethiopians living abroad, and more took part in these discussions.®® On March 25,
2023, FBC reported that the Ethiopian National Dialogue Commission (ENDC) said
it has been working tirelessly to commence the National Dialogue, which is believed

to bring lasting solutions to the longstanding problems in June 2023.1%°

Even though the commission has made progress in gathering agenda items for
consultations across various regions, it is still facing several significant challenges.
The process has been criticised for excluding key stakeholders, including major

opposition parties and armed groups like the Oromo Liberation Army (OLA) and

106 The Ethiopian National Dialogue Commission Establishment Proclamation No. 1265 /2021,
Article 3

107 Borkena Ethiopian News, "National Dialogue Commission Entering Next Phase of Work, Faced
'Internal and External Intervention™ (April 27, 2022) < https://borkena.com/2022/04/26/ethiopia-
national-dialogue-commission-entering-next-phase-of-work/ > accessed May 22, 2023

108 Ethiopian Monitor “Commission Plans to Launch National Dialogue in May” (March 1, 2023)
<https://ethiopianmonitor.com/2023/03/01/commission-plans-to-launch-national-dialogue-
in-may> accessed on May 22, 2024

109 «“Ethiopian National Dialogue Set to Start in June” (Welcome to Fana Broadcasting Corporate
S.C., March 25, 2023) <https://www.fanabc.com/english/ethiopian-national-dialogue-set-to-
start-in-june/ > accessed May 22, 2024
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Fano. This lack of inclusivity undermines the legitimacy of the dialogue and limits
its potential for meaningful change. The unresolved conflicts and deep-seated
grievances also make it difficult to create a conducive environment for constructive
dialogue. Moreover, the ongoing violence in Amhara, Oromia, and other regions
continues to overshadow the dialogue.
4.6. Transitional Justice Policy of the FDRE

As mentioned above, Ethiopia's transitional justice (TJ) policy emerges from a
complex historical context marked by successive regimes of violence, from imperial
rule to the Derg's Red Terror (1974-1991) and the ethnic federalism period (1991-
2018).11° Despite its experience in socio-political transitions in its modern history,
Ethiopia has neither designed nor implemented comprehensive and integrated
transitional justice mechanisms to systematically deal with the past and craft a better
future. In the context of recent transitions, no comprehensive processes have been
deployed that have been assessed and provided an independent, accurate, and
authoritative account of the types, nature, causes, patterns, and consequences of
violent pasts. Following political reforms unveiled in 2018, the government
undertook specific measures to address past injustices, grievances, and serious
human rights violations. The measures aimed at creating a conducive environment
for democratic consolidation: as it was mentioned previously, they included the
issuance of an official apology, the establishment of the Reconciliation Commission,
the formation of the Identity and Boundary Commission, the enactment of
progressive legislations, and the pursuit of institutional reforms that support
transitional justice. Yet, the purposes of transitional justice were not fully met; key
limitations included failure to anchor and coordinate the process on a holistic
framework, and ineffectiveness of the individual measures that were implemented.
In its initial report on the war in northern Ethiopia in 2021, the Joint Investigation

Team (JIT) provided a proposal for transitional justice, which the government

110 Transitional Justice Policy of the Federal Democratic Republic of Ethiopia (Ministry of Justice,
2023)
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accepted. Despite calls from the United Nations, international human rights
organisations, and Western countries to permit foreign investigators to investigate
human rights violations during the Tigray War, the Ethiopian government plans to
establish its transitional justice system. There were 59 public consultations
performed nationwide in various locations.'! The green paper offers alternatives as
a starting point for public consultation, but the choices that are made in the end will
depend on a variety of approaches to identifying and fixing the issues with the
transitional justice system.!*? By soliciting input from many stakeholders, the paper
represents a first step towards a locally owned transitional justice program. This
furthers Ethiopia's duties under Article 10(3) of the Cessation of Hostilities
Agreement (CoHA/Pretoria Agreement), an agreement for lasting peace between the
government and the Tigray People's Liberation Front (TPLF). The provision states
that the Ethiopian government shall implement a comprehensive national transitional
justice policy consistent with the FDRE Constitution and the AU Transitional Justice
Policy Framework.1%3

As a turning point, the Ministry of Justice introduced a comprehensive TJ policy
titled "Transitional Justice Policy of FDRE.” It has passed through a rigorous process
of drafting, consultation, and validation since November 2022 and was finally
adopted by the Council of Ministers in April 2024. This policy aims to deal with the
country's violent past through transitional justice. It is the first of its kind in Ethiopia’s
history and potentially a major step forward in bringing peace. It focuses on the
pillars of transitional justice and cross-cutting issues and outlines the role of regional
states, federal government offices, and civil society in the implementation process.

Victim groups, opposition political parties, transitional justice experts, civil society

111 The Reporter Ethiopia, Setting Up Ethiopia’s Transitional Justice System to Pardon Or Prosecute | The
Reporter | Latest Ethiopian News Today” (March 11, 2023) <https://www.thereporterethiopia.com/31958/>
accessed May 22, 2024

112 |pid

113 Agreement for Lasting Peace Through Permanent Cessation of Hostilities Between the
Government Federal Democratic Republic of Ethiopia and the Tigray People's Liberation Front
(TPLF) 2022, Article 10(3)

ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl
https://www.ajol.info/index.php/hujl


https://dx.doi.org/10.4314/hujl.v9i1.6
https://www.ajol.info/index.php/hujl

Hawassa University Journal of Law (HUJL) Volume 9, June 2025
organisations, and representatives of regional and federal courts and justice offices

participated in the policy drafting process.

The current policy represents the most comprehensive attempt to address systematic
human rights violations that have characterised the nation's modern history.*'* The
policy is divided into three main sections, the first of which examines Ethiopia's
experience with transitional justice and how it relates to the current situation. In the
second section, various policy alternatives are analysed for pursuing transitional
justice in Ethiopia through various approaches. The final section examines and
suggests various institutional arrangements to establish transitional justice systems
in Ethiopia.}'® To achieve this, the policy incorporates several key components,
including criminal accountability, truth-seeking, reparations, institutional reform,
and conditional amnesty. Furthermore, by combining traditional justice mechanisms
with formal legal processes, this holistic approach seeks to address the complex
challenges of the past and build a more just and peaceful future for Ethiopia.
However, the traditional mechanisms should be considered in their interventions. In
the area of grave human rights violations and gender-based violence, for instance,
this traditional mechanism these traditional mechanisms may not be effective in

redressing the issues.

4.6.1 Structural Framework of the TJ Policy
As mentioned above, the transitional justice initiative builds upon earlier
accountability efforts, particularly the 2021 Joint Investigation Team (JIT) report on
the northern conflict which first proposed a comprehensive TJ framework. This
locally owned approach, while controversial given allegations of government-
imposed limitations, represents an attempt to balance international standards with

national ownership. The resulting policy document adopts a tripartite structure:

114 Human Rights Watch, 'Ethiopia: Justice for Past Crimes Key to Future Peace' (2023)

<https://www.hrw.org> accessed on June 15, 2024

115 Ethiopia Policy Options for Transitional Justice Draft for Stakeholder Consultations” (2023), p. 3
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historical analysis of Ethiopia's TJ experiences, an evaluation of policy alternatives,
and recommendations for institutional design.®

The FDRE's transitional justice framework adopts a four-pillar approach that mirrors
international best practices while attempting to address Ethiopia's unique context.3
The prosecutorial pillar establishes special benches within federal courts to try war
crimes and crimes against humanity, drawing on both Ethiopia's criminal code and
international law.* However, its narrow focus on individual criminal responsibility
risks overlooking structural violence embedded in state institutions.*'” The truth-
seeking mechanism proposes establishing a five-year Truth and Reconciliation
Commission with regional chapters.?® Unlike South Africa's model, Ethiopia's
version incorporates traditional conflict resolution mechanisms like the elders'
council.*® This hybrid approach attempts to bridge formal justice with indigenous
practices, though tensions persist between retributive and restorative justice
paradigms.*?® As we have seen above, Rwanda's experience suggests that hybrid
mechanisms may suit Ethiopia's context.!?! The integration of Gacaca community
courts with formal prosecutions could balance the breadth and depth of
accountability.*?> However, Ethiopia's larger population and more complex ethnic

landscape would require careful adaptation.?®

The TJ also incorporates reparations programs that include both individual
compensation (medical care, education support) and collective measures

(memorials, community development projects).!?* The policy notably recognises

116 Sypra note 116 p. 3

117 K Tronvoll, supra note 65, pp. 45

118 EDRE Transitional Justice Policy, chapter 4

119 5 Gebrehiwot, 'Traditional Justice Mechanisms in Ethiopia' (2022) 8 African Conflict &
Peacebuilding Review, pp. 112

120 International Center for Transitional Justice, 'Hybrid Justice Systems in Africa' (2023) 15

121 p Clark, 'Rwanda's Gacaca Courts' (Oxford University Press 2010) pp. 302

122 £ Ntoubandi, 'African Approaches to Transitional Justice' (2022), pp.156

123 Supra note 120, part 4

124 |bid. part 7.3
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sexual violence victims as a special category, reflecting lessons learned from other
post-conflict settings.? In this regard, Ethiopia's TJ should learn from Colombia's
transitional justice, which offers relevant lessons on victim centrality.'?® The 2016
peace accord's comprehensive victim registry and reparations program demonstrates
how to operationalise participatory justice at scale.*®’ Ethiopia's policy mentions
victim participation but lacks concrete mechanisms for meaningful inclusion.'?® The
policy could leverage Ethiopia's religious institutions as neutral arbiters.!?® The
religious command has moral authority that could bolster truth-seeking efforts,
similar to South Africa's use of religious leaders in its TRC process.®2 However, the
absence of clear funding mechanisms,** the institutional reform component targets
security sector overhaul and judicial independence,®*! and the vetting processes for
officials implicated in abuses remain contested and raise questions about the
sustainability of the reparation.'3? Furthermore, the joint investigation teams (JIT's)
original recommendations, which emphasised victim-centered approaches later
diluted in the policy document. This demonstrates how political considerations often
override technical best practices during implementation. This pillar's success
depends on political will that has historically been lacking during Ethiopia's previous
transition attempts.*33
4.6.2 Political Economy as Challenges of Implementation

The policy's implementation is also expected to face structural barriers rooted in
Ethiopia's governance model.*** The ruling Prosperity Party's hegemony creates an

inherent tension between pursuing genuine accountability and protecting regime

125 UN Women, 'Gender and Transitional Justice in Ethiopia' (2023) policy brief

126 K Sikkink, 'The Justice Cascade' (Norton 2011), pp. 189

127 International Center for Transitional Justice, 'Colombia Peace Process Lessons' (2023), pp. 22

128 Sypra note 120, part 6.5

129 Ethiopian Inter-Religious Council, 'Statement on National Reconciliation' (2023)

130 World Bank, 'Funding Mechanisms for Reparations Programs' (2024) working paper

131 Supra note 120, Chapter 5

132 African Union, 'Guidelines for Security Sector Reform' (2022) para 17

133 M Aalen, 'The Politics of Transition in Ethiopia' (2023) 61 African Affairs, pp. 320

134 International Crisis Group, 'Ethiopia's Fragile Transition' Africa Report No 321 (2023)
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interests.’3® The above discussions demonstrate how TJ mechanisms can be
instrumentalised. The 2018-2020 reforms initially promised accountability but
subsequently saw persecution of selected and targeted elites under the guise of anti-
corruption campaigns.'® Ethnic federalism also presents complications.**” The TJ
policy attempts to navigate competing victimhood narratives among more than 86
Ethiopia’s ethnic groups.t3 For instance, the elite of the ruling regime, mainly from
the Oromo, emphasise the past human rights abuses and the 2014-2018 protest
casualties, while the Amhara elites highlight the EPDRF and recent targeted
violence.'® The Tigray elites, on the other hand, focused on the recent northern war,
causing casualties. This pluralism of grievances risks fragmenting the truth-seeking
process into competing ethnic narratives rather than fostering a shared national
thinking.**° The security apparatus also remains a formidable obstacle.*! Military
and intelligence institutions are yet to act independently without political
influence.'* Their continued influence undermines prospects for thorough vetting or

meaningful institutional transformation.4

The TJ consultation process itself revealed structural tensions in Ethiopia’s approach
to transitional justice. While the 59 public consultations theoretically allowed
pluralistic input, civil society reports indicate that marginalised groups like Tigrayan
survivors faced participation barriers in government-controlled areas.'** The green
paper's policy alternatives, while comprehensive on paper, were ultimately filtered
through the Prosperity Party's political priorities, particularly regarding the treatment

135 Alex de Waal, 'The Political Marketplace in Ethiopia' (2023), pp. 89

136 Ethiopia Human Rights Council, 'Annual Report on Transitional Justice' (2024), pp. 33

137 J Abbink, 'Ethnic Federalism and Conflict in Ethiopia’ (2022) 44 J of Eastern African Studies 215
138 Supra note 120, part 3.4

139 Amnesty International, 'Ethiopia: Competing Narratives of Violence' (2024), pp. 12

140 L Ayalew, 'National Reconciliation in Divided Societies' (2023) 19 Conflict Resolution Quarterly 78
141 International Crisis Group, 'Ethiopia’s Fragile Transition' Africa Report No 321 (2023)

142 Ethiopia Human Rights Commission, 'Security Sector Reform Progress Report' (2024)

143 T Hagmann, 'The Military in Ethiopian Politics' (2023) 25 African Security Review 56

144 OSCE Office for Democratic Institutions and Human Rights (ODIHR) Report (2023): Available
at: https://www.osce.org/odihr_accessed on 22 April 2025
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of security force accountability. This tension between inclusive design and
controlled implementation reflects Ethiopia's broader dilemma in reconciling
international TJ norms with the ruling system. Accordingly, Ethiopia's TJ policy
represents an ambitious framework that, if implemented fully, could address
historical grievances more comprehensively than previous attempts. 32 However, its
success hinges on overcoming three fundamental tensions: between elite interests
and popular demands for justice; between ethnic particularism and national
reconciliation; and between retributive and restorative justice approaches. *The
international community's role requires careful calibration.’*® While technical
assistance is valuable, excessive external influence could fuel nationalist backlash,
as seen in other African TJ processes.!*’ Ultimately, the policy’s viability depends
on domestic constituencies, particularly victims' groups and civil society,

maintaining pressure for genuine implementation beyond symbolic gestures.'48
6. Conclusion and Recommendation

This article explored whether Ethiopia’s approach to TJ will effectively address the
long-standing grievances and impunity, ultimately contributing to peace, or if it will
instead hinder this process. It highlights that Ethiopia’s transitional justice efforts
remain fragmented and lack the legal coherence needed to achieve meaningful
accountability, reconciliation, and sustainable peace. The past mechanisms, from the
Red Terror trials to the dissolved Reconciliation Commission, have suffered from
political manipulation, selective justice, and weak institutionalisation, while the
current Transitional Justice Policy risks failure without stronger legal foundations.
To establish an effective framework, first, Ethiopia is expected to enact
comprehensive transitional justice legislation to codify the TJ Policy into binding

law, ensuring judicial enforceability and compliance with constitutional rights as

145 A de Waal, 'The Political Marketplace in Ethiopia' (2023) 89

146 UN Security Council Resolution 2456 (2023) in Ethiopia

147 | Vinjamuri, 'International Justice and Local Politics' (2023) 67 International Organisation 405

148 Ethiopian Civil Society Network for Transitional Justice, 'Policy Monitoring Report' (2024)
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well as international standards, including the UN and AU Transitional Justice
Framework. This should be accompanied by the creation of hybrid judicial
mechanisms, through specialised chambers within domestic courts that incorporate

international expertise to ensure impartial prosecutions for atrocity crimes.

A properly empowered truth commission with robust investigative authority should
be established to systematically examine violations across different historical
periods, identify responsible parties, and recommend appropriate reparations. A
victim-centred reparations program should be implemented through sustainable
funding mechanisms, including recovered assets, to provide meaningful redress. The
outcomes of national dialogue processes require a formal legal status to ensure their
implementation rather than remaining symbolic gestures. Furthermore, rigorous
vetting processes for public officials, along with security sector reforms that align
with international human rights standards, should be instituted to prevent the
recycling of perpetrators into positions of authority. Without these interconnected
legal and institutional reforms, Ethiopia’s transitional justice process will remain
fundamentally compromised. This will perpetuate cycles of impunity rather than
establishing the foundation for genuine reconciliation through a balanced approach

that harmonises the demands of justice with the necessities of peacebuilding.

Therefore, this article highlights the need for credible accountability, inclusive
dialogue, and institutional reform of TJ as essential foundations for breaking cycles
of human rights violations and impunity. By drawing comparative insights from
transitional justice models such as South Africa’s TRC, Rwanda’s Gacaca courts,
and the ICTY, the article draws the importance of contextual adaptation rather than
direct transplantation of external models that ultimately positions Ethiopia’s

transitional justice journey as a test of its ability to balance justice with healing.
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Carryover Problems and Emerging Concerns: A Review on Value Added Tax

Legal Reforms of Ethiopia
Gidey Belay Assefa* and Debes Tukue**

Abstract

This article critically examines Ethiopia’s newly introduced Value Added Tax (VAT) legal
reforms. VAT Proclamation No. 1341/2024 and its accompanying VAT Regulation No.
570/2025 have introduced significant changes to the tax regime, along with unresolved
issues, controversies and ambiguities. Through a doctrinal analysis of this legal reform,
supplemented by interviews with experts from banks and insurance companies, this article
critically highlights the unresolved issues and ambiguities in the legal reforms. Expanding
the scope of taxable activities, particularly in the financial services sector, has sparked
considerable debate among businesses. The continuation of taxing foreclosures also poses
problems to the banks, as valuations of properties have been done without accounting for
the VAT that would be levied if the debtor defaults and the property is foreclosed. Moreover,
the ambiguities related to VAT-inclusive pricing may persist due to the unclear provisions
of the legal reform, implicating limited stakeholder engagement in the tax reform process.
Therefore, this article highlights the need for greater clarity and fairness in the VAT laws of
Ethiopia.
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1. Introduction

Major legislative reform is the proudest achievement of the current Ethiopian
government, albeit contested.* Since 2018, several new laws have been enacted, and
many existing laws have been amended.? Tax law is among the areas that have
received frequent and controversial changes. Almost all tax law categories —
including VATS, excise tax*, and property tax® have been amended.

Reforms on tax laws can have several goals, including increasing revenue and
efficiency in administration and influencing consumer behaviour.® The goal informs
the choices governments make in the new laws, such as who and what may be taxed
or exempted, to broaden the tax base or improve compliance with existing taxes and
so on. And such choices are usually informed by taxation theories such as the ability
to pay, which attaches tax to the amount of income the person receives, benefit theory
that links tax with the amount of service the person receives from the state, or

personal expenditure that taxes individuals based on their consumption.’

! Ethiopian News Agency, Ethiopia Achieves Considerable Legislative reforms, Modernization:
Justice Ministry, < https://www.ena.et/web/eng/w/en_33451> accessed on April 14, 2025. However,
the legislative reforms of this time are blamed for being frequent, creating uncertainty, fast, lacking
sufficient deliberations and public consultations, and sometimes contradictory. See Ashenafi Endale,
Hurried Media Bill Backpedals Recent Reforms, Threatens Press Freedom, The Reporter <
https://www.thereporterethiopia.com/42794/ > accessed on April 14, 2025; The Reporter, Refraining
from Engaging in Legislative Frenzy, < https://www.thereporterethiopia.com/43310/ > accessed on
April 14, 2025. Gidey Belay Assefa, ‘Alternative Dispute Resolution in Ethiopia: Problems of the
Recent Legislative Reforms’, (Conference Paper, 2022) <
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4352595> accessed on April 17, 2025.

2 New laws include capital markets, data protection, administrative procedure, and hate speech laws
while amended laws include investment, media, terrorism, civil society, tax laws, etc.

3 See, for instance, Value Added Tax Amendment Proclamation, 2019, Proc. No. 1157/2019, Fed.
Neg. Gaz., Year 25, No. 81, and Value Added Tax Proclamation, 2024, Proc. No. 1341/2024, Fed.
Neg. Gaz., Year 30, No 61.

4 Excise Tax Proclamation, 2020, Proc. No. 1186/2020, Fed. Neg. Gaz., Year 26, No 25.

5 Addis Standard, Parliament approves property tax bill amid concerns over its impact on fixed-
income citizens, < https://addisstandard.com/parliament-approves-property-tax-bill-amid-concerns-
over-its-impact-on-low-income-citizens/> accessed on April 17, 2025.

6 Jane Frecknall-Hughes, The Theory, Principles and Management of Taxation, (Taylor and Francis,
2014) p.4.

" Robin Boadway and Katherine Cuff, Tax Policy: Principles and Lessons, (CUP, 2022) pp. 2-6.
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The main goal for the current tax reform in Ethiopia seems to be revenue generation.
As the Minister of Finance, Ahmed Shide, presented to the parliament in June 2024,
the government revenue has been severely affected by the recurring conflicts and the
cessation of support from development partners in the post-2018 period of Ethiopia.®
As a result, the government decided to cover 51.7% of the 2025 budget from taxes.®
In doing so, the government broadened the tax base by introducing new taxable
activities. For instance, a social welfare levy tax and a property tax have been
introduced.'® Two other directives have been issued to improve the enforcement and
rate of excise taxes.™ In this pursuit, laws related to the Value-Added Tax (VAT)
have undergone continual amendments, including the revision of the list of exempted

items.12

8 Addis Standard, Ethiopia eyes new tax reforms to power its near trillion-birr budget for upcoming
fiscal year, <https://addisstandard.com/ethiopia-eyes-new-tax-reforms-to-power-its-near-trillion-
birr-budget-for-upcoming-fiscal-
year/#:~:text=These%20plans%20involve%20amending%20current,billion%20birr%20in%20tax%
20revenue>, accessed on August 30, 2024.
% ibid. The government has introduced and is introducing additional mechanisms of revenue
generation and funding projects including forced contributions from companies and employees. See
Addis Standard, new bill tabled to legislators proposes salary deductions from gov’t, private
employees for disaster relief funding, < https://addisstandard.com/new-bill-tabled-to-legislators-
proposes-salary-deductions-from-govt-private-employees-for-disaster-relief-funding/>, accessed on
April 16, 2025; Addis Standard, Harari regional government refutes reports of business closures over
‘corridor development levy’, cites building code violation, < https://addisstandard.com/harari-
regional-govt-refutes-reports-of-business-closures-over-corridor-development-levy-cites-building-
code-violations/> accessed on April 17, 2025.
10 A social welfare levy tax on imported goods has been introduced, levying 3% of the CIF value of
imported goods. The reason for such introduction was, as stated in the preamble of the regulation, to
generate additional revenue “for the rehabilitation and construction of education, training and medical
facilities and expansion of other social services”. See Social Welfare Levy on Imported Goods
Regulation, 2022, Art. 4 & 5, Reg. No. 519/2022, Fed. Neg. Gaz., Year 28, No. 48. For the property
tax, the parliament has approved a proclamation. See supra note 5. The Addis Ababa City
Administration has also updated the tax rates in 2023. See Property Tax Amendment Notification
Letter issued by Addis Ababa City Administration Revenues Bureau, dated 12 June 2023,
<https://www.lawethiopia.com/images/addis%20ababa/revised%20property%20tax%20addis%20a
baba.pdf>, accessed on August 30, 2024.
11 The Excise Stamp Management Directive, 2024, Dir. No 1004/2024; A Directive Issued to Make
Adjustments to the Specific Rates of Excise Tax, 2024, Dir. No. 1007/2024.
12 \/alue Added Tax Amendment Proclamation No. 1157/2019; A Directive to Provide Goods Exempt
from Value Added Tax, 2024, Dir. No. 1006/2024.
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In 2024, a proclamation was enacted® and a regulation has been subsequently issued
in 2025.* These two laws have made changes to the scope of application and
administration of VAT. However, they have faced criticisms from the business
community because they tried to tax activities that were exempt under the previous
laws. The new laws, among others, aim to tax debt collection services, fee-based
services of financial institutions, short-term insurance services and foreclosure
sales.’> Several banks and insurance companies, and their associations, have
complained that the changes would discourage investment and undermine the
affordability and accessibility of financial services.'* Moreover, some problems
arose due to a lack of clarity on the previous VAT laws. For instance, whether a
stated price of a good is VAT inclusive in the absence of an express agreement
between the parties was contentious at least until the Federal Supreme Court
Cassation Division decides on the matter.}” Nevertheless, the new proclamation
neither expressly confirms nor changes the decision of the court. As a result, the

problem may persist during the implementation of the new proclamation.

This article aims to review the VAT legal reforms of Ethiopia, suggesting that the
focus on revenue generation has limited the reform’s ability to address several
challenges. It highlights selected issues that the new laws failed to address and the
new challenges introduced. Through a doctrinal analysis of the laws, supplemented
by interviews with purposefully selected lawyers and finance experts working in

various banks and insurance companies, it shows that the VAT reform fails to resolve

13 Value Added Tax Proclamation No. 1341/2024.

14 value Added Tax Regulation, 2025, Reg. No. 570/2025, Fed. Neg. Gaz. Year 31, No. 31

15 Value Added Tax Proclamation No. 1341/2024, Art. 10, Annex 2, 1(c) and 2(b) regarding the
definition of financial services; Value Added Tax Regulation No. 570/2025, Art. 53(4)(d);
Explanatory note to notify the new additions in the Value Added Tax Proclamation No. 1341/2024,
section 3.9. (Explanatory note). See also Circular No. #/h/+/5/33 dated 17/07/2005 EC.

%6 Aksha Italo, Commercial Banks in VAT  Crosshair, Addis  Fortune,
<https://addisfortune.news/commercial-banks-in-vat-crosshairs>, accessed on September 04, 2024.
7 geqmh AeBn1rEhn ATAL AZCA ACTLON VS, AR Lot A2 I PE,L48 mPAL 5C.E (14 (MIC (177
T oo, 4 19413572013 2.5 ($L57Lh AeBN1ht) ATAL AZ°CA- ACTLON VS, AP d.ca) A.R)
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some of the existing challenges and lacks clarity and fairness due to legal ambiguities
and unresolved issues. The concern of clarity and fairness implicates limited
stakeholder engagement in the tax reform process and can affect compliance.

This article is organised into five sections, including this introduction. Section two
provides the theoretical foundations of tax reform, VAT, exemptions, taxation of
financial services, and VAT inclusive/exclusive pricing. The third section is an
overview of the VAT laws in Ethiopia, including exemptions and the old problems.
Section four discusses the key changes, unresolved old problems and concerns of

these new changes. Finally, section five offers concluding remarks.
2. Principles and Concepts of Tax and VAT Reforms
2.1. Principles and Concepts of Tax Reforms

Tax reforms can have one or more goals. The main purpose, usually, is to increase
revenue for the government.'® Beyond revenue generation, tax reform may aim at
shaping consumer behaviour by increasing taxes on luxury or harmful items, or at
encouraging certain investments by providing a tax holiday or reduced taxes.*® It can
also aim at reducing wealth gaps between individuals by making taxpayers pay
according to their ability to pay. Additionally, tax reform may seek to modernise the

tax administration system.?

Tax reforms involve a series of decisions, including whether to broaden the tax base
or to improve the compliance of taxpayers, or whether income or consumption must
be taxed, or which sectors must be exempted from tax. Such decisions are dependent
on various factors including the level of development of the country, the need for
public services, the availability of alternative sources of funds, and the capacity to

tax. They are informed by one or more foundational principles and theories.?! For

18 Richard M. Bird and Eric M. Zolt, ‘Tax Policy in Emerging Countries, Environment and Planning
C: Government and Policy’ Vol. 26, 2008, p. 76
19 Frecknall-Hughes J, supra note 6.
2 jbid
21 Bird R. and Zolt E., supra note 18, p.75.
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instance, on questions of who and how much should pay taxes, the principles of
ability-to-pay and benefit are often cited and applied. The ability to pay dictates that
taxes should correspond to the people’s financial ability.?> According to benefit
theory, on the other hand, taxes must be levied based on the benefits people receive
from the state, not based on the income they receive.?® According to optimal taxation
theory, tax laws must be designed in a way that balances efficiency and equity. One
manifestation of this balance is that basic goods and services must be taxed lower
rate than those goods and services consumed by rich people.?* In the administration
of tax, tax morale theory dictates that a tax system must improve the taxpayers’
willingness to pay tax.?> Tax morale is directly linked to the perception of citizens

towards the tax system’s fairness.?®

Irrespective of what theories have been adopted, a tax reform must be adequate,
equitable, and efficient.?” This means it must generate adequate revenue for the
projects that the government wants to implement, that it must be fair (both vertically
and horizontally) in levying taxes on different segments of society, and that it must

reduce the social costs of tax.
2.2. The Concepts of VAT, Exemptions, and VAT Inclusive/Exclusive

Pricing

VAT is a consumption tax applied to goods and services in proportion to their price
at each stage of the production and distribution process.?® The key feature of VAT is

22 Boadway R. and Cuff K., supra note 7.

Z jbid

24 Camilla Fagner de Carvalho e Costa and Jeferson de Castro Vieira, ‘Optimal Tax Theory Its
Contributions to the Brazilian Reality, Journal of Contemporary Administration’ Vol. 25. No. 2, 2020,
p.3.

% Erzo F. P. Luttmer and Monica Singhal, ‘Tax Morale, Journal of Economic Perspectives’, Vol. 28,
No. 4, 2014, p. 149.

% OECD, Tax Morale: What Drives People and Business to Pay Tax?’ (2019, OECD).

27 Bird R. and Zolt E., supra note 18.

2 Ann Brockmeyer et al, ‘Does the Value Added Tax Add Value? Lessons Using Administrative
Data from a Diverse Set of Countries, Journal of Economic Perspectives’, Vol. 38 No. 1, 2024, p.
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that it ensures only the added value at each transaction stage is taxed, with deductions
allowed for the VAT already paid on prior stages.? In principle, VAT is neutral,
taxing consumption at each stage of the supply chain.®® However, certain
transactions may be exempt from VAT for various reasons, such as reducing the tax
burden on critical sectors, promoting access to necessary services, or supporting

specific industries.®

VAT is typically paid by the consumer, although the seller is responsible for
collecting and remitting the tax to the government.®? In fact, in what’s known as
reverse taxation, the consumer of VATable goods and services could withhold the

tax and report it to the government.*

One of the important questions in designing VAT legislation is whether prices should
be VAT-inclusive or VAT-exclusive. According to the Association of International
Certified Professional Accountants, one of the 12 principles of good tax policy is
transparency and visibility, meaning taxpayers should know that a tax exists and how
it is imposed.®* Given that VAT is paid by the buyer, the question arises whether the
price should be VAT-inclusive or exclusive. VAT-inclusive pricing simplifies

108; First Council Directive of 11 April 1967 on the harmonization of legislation of member states
concerning turnover taxes (67/227/EEC) (OJ P 71, 14.4.1967, P. 1301), Art. 2.
2 ibid
30 Antonov, Lyubomir, “Value Added Tax on Financial Services in the EU: The Complete Story”,
Review of European and Comparative Law, Online First: 6 August 2024,
https://doi.org/10.31743/recl.17166, p. 126.
8L Alan Schenk, Victor Thuronyi, Wei Cui, Value Added Tax: A Comparative Approach, (2nd ed,
CUP, 2015) p. 269-281.
32 Qrganisation for Economic Cooperation and Development (OECD), International VAT/GST
Guidelines on Neutrality, 2011, p. 3 < https://www.oecd-ilibrary.org/docserver/9789264271401-
en.pdf?expires=1730603912&id=id&accname=guest&checksum=FAFFOD3D45BB3128F7E14ECY
AB5B51B2> accessed on November 01, 2024.
33 Some jurisdictions require government authorities to withhold some portion of the VAT. And in
cases of transaction which involves a non-resident party, the government requires the resident buyer
to withhold and pay the whole VAT. See, for instance, The Ethiopian Value Added Tax Proclamation
1341/2024, Arts. 62 and 65.
34 Association of International Certified Professional Accountants, Guiding principles of good tax
policy: A framework for evaluating tax proposals, 2001, p. 3
https://us.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/tax-policy-concept-
statement-no-1-global.pdf accessed on November 01, 2024.
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purchases by presenting a single price without requiring tax calculations. However,
it lacks transparency as consumers do not see how much VAT they pay, reducing
public engagement with fiscal policy.® For businesses, it complicates accounting, as
they must distinguish between net prices and VAT. VAT-exclusive pricing, on the
other hand, provides transparency by showing consumers the tax’s impact on their
purchase, promoting accountability and easier accounting.® But it may frustrate
consumers when tax is added at checkout, potentially discouraging spending in

price-sensitive markets.

Whatever the approach, the law must provide clarity for cases where parties fail to
agree. Countries such as the Bahamas have clear provisions stating that the price
labelled on goods and services includes VAT.®” In such countries, the seller cannot
argue later that the price was VAT-exclusive and, in some cases, doing so is
punishable under consumer protection laws of many countries for providing a
misleading price.® In many states of the US, on the other hand, the sales tax (though
not VAT) is not included in the price and states such as Nebraska require that the tax

be provided separately from the price.*®

%5 W. Jack Millar, ‘Policy Forum: the Case for Maintaining Tax-Exclusive Pricing, Canadian Tax
Journal’, Vol 58 No. 1, 2010, p. 83; Richard M. Bird ‘Policy Forum: Visibility and Accountability:
Is Tax-Inclusive Pricing a Good Thing, Canadian Tax Journal’, Vol 58 No. 1, 2010, p. 75.

3 Millar J, ibid, p. 83.

7 Bahamas Value Added Tax Regulations, 2014, Section 37(2). As the giant consultant, KPMG,
rightly stated the law provides that the price includes VAT when the contract is silent. See KPMG,
Contracts and VAT, 2017, <https://assets.kpmg.com/content/dam/kpmg/bs/pdf/2017-08-VVAT-and-
contracts-v2.pdf> accessed on 31 October 2024.

38 See, for instance, New Zealand’s Fair Trading Act 1986, section 13(g).

39 Section 77-2703(c) of the 2019 Nebraska Sales Tax Statute states as follows: “The tax required to
be collected by the retailer from the purchaser, unless otherwise provided by statute or by rule and
regulation of the Tax Commissioner, shall be displayed separately from the list price, the price
advertised in the premises, the marked price, or other price on the sales check or other proof of sales,
rentals, or leases.” (emphasised)

See Legislative Bill 237, 2019,
<https://revenue.nebraska.gov/sites/default/files/doc/info/legislation/2019/L B237.pdf> accessed on
31 October 2024.
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The other question in designing VAT legislation is the issue of exemptions. Financial
services are among the commonly exempted items in tax systems in many
jurisdictions.”> The common reason for such exemption is that it is difficult to
identify the value-added or taxable amount for VAT purposes in many financial
services.*! It is also argued that taxation of financial services would discourage

investment and undermine the affordability and accessibility of financial services.*?

However, the exemption of financial services also has its drawbacks. This is because
banks and insurance companies cannot deduct input VAT on their purchases; they
may, however, increase the charges for their services to compensate themselves.*®
So, their price has a hidden cost of VAT. As a result, businesses will not be able to
recover the embedded VAT. This negatively affects them. Even if it does not have a
hidden cost, the fact that the financial institutions are not able to recover their input

VAT is against the principle that it must be borne by the end consumer.**

As a result, some countries have redefined financial services by taxing certain
aspects of the services. For instance, South Africa has expanded the scope of the tax
by taxing fee-based financial services and government services such as utility
charges.*® In addition, there are efforts in the European Union (EU) to tax or redefine

financial services. However, these efforts have not been successful as stakeholders

“0 For the purposes of this Article, financial services include insurance services.
41 Lyubomir A, supra note 30, p. 126.
42 Geminiano L. Sandoval Jr., Taxation in financial services under TRAIN, Philippine Institute for
Development Studies, < https://pidswebs.pids.gov.ph/CDN/PUBLICATIONS/pidspn1903_rev.pdf>
accessed on 17 February 2025.
43 ibid
4 Altenburger, O. A., Diewald, R., & Géttsche, M., ‘The inclusion of insurance services in the
European VAT system—a problem that cannot be solved? Zeitschrift fiir Versicherungswesen’, Vol.
111, p.339-352; see also
Organisation for Economic Cooperation and Development (OECD), International VAT/GST
Guidelines on Neutrality, 2011, p. 3 < https://www.oecd-ilibrary.org/docserver/9789264271401-
en.pdf?expires=1730603912&id=id&accname=guest&checksum=F4FF9D3D45BB3128F7E14ECY
AB5B51B2> accessed on November 01,2024,
4 Schenk A., Thuronyi V., Cui W., supra note 31, p. 58.
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raised concerns about their impact on end consumers.*® Reports show that taxing
mobile money and other financial technologies in undeveloped countries may hurt
the development of the industry. In Tanzania, the introduction of VAT and other
taxes raised transaction costs, prompting users to revert to cash payments.*’ This
shift reduced revenue from the mobile money sector, subsequently impacting

investment in the industry.*®

3. Value-Added Tax Laws, Exemptions, and Problems in Ethiopia
3.1.Value-Added Tax Laws
In Ethiopia, VAT was introduced in 2002 through the repealed VAT Proclamation
No. 285/2002 and Regulation No. 79/2002, replacing the sales tax.*® According to
this proclamation, all transactions were subject to VAT except for the listed items
under Article 8 and any other exemptions that the Ministry of Finance may make in
accordance with Article 8(4.° Among the exempted transactions were the provision
of financial services, the supply of electricity, kerosene and water, and the provision
of transport.5! Regulation No. 79/2002 provides explanations for these exempted

items without containing any additional list of exempt items. 2

The Ministry of Finance had also exempted some other transactions, including but

not limited to the supply of food grain, materials used for the production of mosquito

46 European Commission, Consumer financial services action plan: better products and more choice
for European consumers, press release <
https://ec.europa.eu/commission/presscorner/detail/en/ip_17 609> accessed on November 01, 2024.
47 Global System for Mobile Communications, Tanzania Mobile Money Levy Impact Analysis:
Reports from 1%t July to 31 December 2021, 2021 <https://www.gsma.com/solutions-and-
impact/connectivity-for-good/public-policy/wp-
content/uploads/2021/12/spec_tanzania_mm_report 02 22-1.pdf>, accessed on November 3, 2024.
8 ibid. Other authors have also expressed their concern of taxing mobile money in Africa. See
Favourate Y. Mpofu, ‘Industry 4.0 in Financial Services: Mobile Money Taxes, Revenue
Mobilisation, Financial Inclusion, and the Realisation of Sustainable Development Goals (SDGS) in
Africa, Sustainability’ 2022 Vol. 14.

49 Value Added Tax Proclamation No. 285/2002.

%0 ibid, Art. 7.

L ibid, Art. 8.

52 Article 19 to 33 of the Value Added Tax Regulation No. 79/2002
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nets, medicine and medical Kits, airplane tickets, injera, and the publication of
books®3. Concerning foreclosure, the tax authority passed a circular subjecting it to
VAT after it lost a case at the Federal High Court.>* The Proclamation No. 285/2002
was amended twice — in 2008 and 2019.5% However, none of these amendments

provides for additional exemptions or reduces the exempted items.

In June 2024, the Ministry of Finance issued a directive listing goods exempted from
VAT . The purpose of this directive was to narrow down the exemption, as previous
blanket exemptions reduced government revenue by repealing all exemptions made
by the previously issued directives.® As a result, the exemptions made through
different directives were no longer applicable until they were reinstated by including

them in the list of exempt items in the new Proclamation No. 1341/2024.

3.2. Problems in the Previous VAT Regime
The previous laws gave rise to several practical challenges, largely due to their lack

of clarity. A prominent issue was the question of whether the selling price of a good

53 See, for instance, Circular Ref. No. 3/16/28/171 Dated 11/10/1997 E.C, and Circular Ref. No.
3/16/28/185 Dated 05/09/1997 E.C

54 See Circular No. 2-/n/+/5/33, dated 17/07/2005 EC; See also Abyssinia Bank vs. Federal Inland
Revenue Authority, Federal Tax Appeal Commission, File No. 543 cited in Tadesse Lencho, ‘To Tax
or Not To Tax: Is that Really the Question, VAT, Bank Foreclosure Sales, and the Scope of
Exemptions for Financial Services in Ethiopia, Mizan Law Review’ Vol. 5, No. 2, 2011, P. 267.

% Value Added Tax Amendment Proclamation, 2008, Proc. No. 609/2008, Fed. Neg. Gaz. Year 15,
No. 6.

% Value Added Tax Proclamation No. 1157/2019.

57 A Directive to Provide Goods Exempt from Value Added Tax No. 1006/2024.

%8 ibid, Art. 2. It states as follows. “Exemption from Value-Added Tax

1) In addition to goods listed under Article 8(2) of the Value Added Tax Proclamation No.
285/2002 (as amended) and Article 19 to 33 of the Value Added Tax Regulation No. 79/
2002, goods produced locally and imported from abroad listed in the Annex to this Directive
shall be exempt from Value Added Tax.

2) With the exception of goods mentioned under sub article 1 of this Article, all goods and
services that have been exempt through various Directives issued or decisions made by the
Ministry of Finance heretofore shall be subject to Value Added Tax as of the date in which
the Directive enters into force.

3) The provisions of sub-article 2 of this Article shall not apply to decisions made by the
Ministry of Finance with respect to goods and services that are exempt under international
agreements to which Ethiopia is a party as well as to arrangements made for payment of
Value Added Tax.”

199



Carryover Problems and Emerging Concerns... DOI: https://dx.doi.org/10.4314/hujl.v9il.7

or service should be considered VAT-inclusive when the parties involved failed to
explicitly agree. With no specific provision to resolve the issue, parties frequently
turned to litigation to seek clarification. This continued until 2021, when the Federal

Supreme Court Cassation Division issued a binding decision.

In Dynamic Logistics Supply Support Service v. Mr. Feresa Edo (2021), the applicant
sold a bus for 310,000 Birr.>® When the applicant requested the outstanding payment,
he maintained that the buyer still owed an additional 46,500 Birr in VAT that was
not included in the initial payment. The respondent, however, argued that there was
no explicit agreement regarding the payment of VAT, and therefore, he was not
liable for the VAT amount. The Federal Supreme Court Cassation Division,
upholding the decisions of the lower court, ruled that in situations where there is no
clear agreement between the parties regarding VAT, the buyer is only required to

pay the agreed-upon price, treating the selling price as VAT-inclusive.

In another case before the Federal High Court, ARTS TV v. Ministry of Revenues
(2023), ARTS TV agreed to advertise a client’s product for a specified sum.®® The
Ministry of Revenues calculated VAT by treating the selling price as the base price,
assuming it did not include VAT. In contrast, ARTS TV argued that the price should
be considered VAT-inclusive. The High Court ruled in favour of ARTS TV, affirming
that, in the absence of a clear agreement, the selling price is presumed to be VAT-

inclusive.

In contrast, the Federal First Instance Court, in Mr Mengistu Yeshitila v. B&Y Poultry
Farm PLC (2021), held that VAT is an indirect tax that must be paid by the buyer in

case the parties fail to expressly agree otherwise, treating the selling price VAT-

% geq h AeB N0 ATAL AZCF AGILAN VS, Af .41 A2
80 Acn ETL VS, UL T TLINECE 04,8.2-A ha1 5 &CL (LTE av, 4 296100z 2015 9.9°. (ACn -E1L
VS, ¢IN.2 T T204:C)
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exclusive.%? These contradicting decisions show the lack of clear provisions

addressing the issue.

Another problem was concerning the taxation of foreclosure. Banks value properties
without considering the VAT that may be applied if the property was to be
foreclosed. It is common for banks to encounter situations where they are unable to
fully recover their loans because VAT is applied to a property value that did not

originally account for it at the time of valuation.

4. Key Changes, Carryover Problems, and New Concerns
4.1.Key Changes

The new VAT Proclamation and Regulation have introduced several changes in the
application and administration of VAT. The self-proclaimed purposes of these
changes are to encourage savings and investment, generate revenue, make the
proclamation understandable, clear and easy, and ensure fairness by providing
exemptions to those who deserve it alone.®? The application of VAT now extends to
digital services, even when provided from abroad by unregistered people®® and
traditional services that were previously exempt.®* Administratively, the annual
taxable supply eligible for mandatory VAT registration has become 2 million birr®®,

and many provisions have been amended for clarity purposes.®®

Regarding exemption, the new Proclamation (no. 1341/2024) states that all items

listed in Annexe 2 are exempted.®” According to Annexe 2, financial services

Bl At ap o101k PTLTA VS, (LPS PLC ACNS VAL Yk C-F @y P71 “TUNCE P4.8%4-0 MPAL &L LE
ao,4 19094, 2013 9.9°. (A @001k PTLTA VS, (LPL C&C ACNI VAL 1k ¢-1@0 ¢4 “7UNC)
52 VValue Added Tax Proclamation No. 1341/2024, Preamble.
83 ibid, Art 23, 24, and 25.
8 These include utilities such as electricity and water supply services, and goods or services provided
by employer to the employee free of charge. See ibid, Annexe Il (1); Value Added Tax Regulation
N0.570/2025, Art. 10(3).
8 ibid, Art. 12(2).
% See, for instance, ibid, Art. 45 & 46.
57 Value Added Tax Proclamation No. 1341/2024, Art. 10.
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provided by banks and other financial institutions are exempted.®® It then elaborates
on the scope of these exempt items by defining them. For example, in principle,
financial services are exempted. However, the Proclamation excludes some services
from the definition of financial services. These include debt collection and factoring,

69 short-term insurance, and settlement of insurance

financial technologies,
compensation.”® The VAT regulation also identifies additional items eligible for
exemption.”t It also elaborates on some of the listed items in Proclamation No.
1341/2024. It explains which parts of the financial services, residential houses,
guarantee documents, Islamic financial services, religious services, medical services,
educational programs, and humanitarian aid are exempt.”> When defining exempted
financial services, the regulation explicitly excludes activities such as organising or
summarising legal, accounting, actuarial, notary, and tax agency services when
rendered to the financial service or its customer.”® In addition, services like
safeguarding cash or important documents’, processing data and payroll”, and
collecting debts and factoring are also excluded™. Lastly, , acting as a trustee,
providing financial advice or asset management’’, and leasing or licensing assets that

aren’t financial instruments’® are not considered exempt financial services.

% See A Directive to Provide Electricity and Water Consumption Exempt from Value Added Tax,
2024, Dir. No. 1021/2024, Ministry of Finance.

% Value Added Tax Proclamation No. 1341/2024, Art. 10, Annex 2, 1(c) and 2(b).

0 Explanatory note 3.10; Value Added Tax Proclamation No. 1341/2024, Annex 2.

" These include veterinary medicines, medicine sprinklers, inputs for manufacturing of medical
devices and prescription medicines, cereals and pulses, cooked or prepared foods etc. Value Added
Tax Regulation No. 570/2025, Art. 52 and Annex 1.

72 ihid, Art. 53-61

3 ibid, Art. 53(4) (a).

4 ibid, Art. 53(4) (b).

75 ibid, Art. 53(4) (c).

78 ibid, Art. 53(4) (d).

" ibid, Art. 53(4) (f).

8 ibid, Art. 53(4) (g).
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Also, the new Proclamation levies VAT for certain fintech services, particularly
those involving money transfers, as well as advisory and administrative services, as

stated above.

From this perspective, there are a few concerns posed by the new laws and old
problems that may require a second thought. As demonstrated in the subsequent
sections, some of the provisions lack clarity, discourage investments in some

financial services, and are perceived as unfair by different segments of society.
4.2. Carryover Problems

As stated above, one of the most contentious issues before the enactment of the new
Proclamation was whether an agreed price should be treated as VAT-exclusive when
the parties have not explicitly stated otherwise. In most cases, taxpayers tended to
assume that the agreed price of a good or service included VAT, leading to the
conclusion that the selling price already reflected the tax. However, the Ministry of

Revenue often took the opposite stance.

This difference in interpretation frequently led to disputes between the Ministry and
taxpayers, as it directly impacted the amount of VAT payable and the overall cost to
the buyer. Such controversy also arises between taxpayers when the seller demands
payment of VAT in addition to the selling price of the service or good. However,
this was finally settled by the Federal Supreme Court Cassation Division in Dynamic
Logistics Supply Support Service v. Mr. Feresa Edo (2021). " Some lower courts
have followed this binding rule in similar cases®® while others have defied it®. The
courts in these rulings stressed that no provision obliges the seller to state whether

the selling price includes VAT.

 geq mh BN Lh0 ATAL AT G AGILAN VS. Af L4 AP

80 ncirn L Vs, 9.2 T TLI0EC.

81 See the summaries of the Federal First Instance Court ruling in the A @070k ¢7i.TA VS, (LPE
P2 ACNT VAL 1k @0t ¢4 T7UNC case.
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What the new VAT proclamation (1341/2024) has done is that it included a provision
to oblige the seller to state whether the price is VAT-inclusive. Article 68 reads as

follows.

“1) Subject to Sub-Article (2), any price advertised or quoted by a
registered person in respect of a taxable supply shall include VAT and

this shall be stated in the advertisement or quotation.

2) A registered person may advertise or quote a price in respect of a
taxable supply as exclusive of VAT provided: a) the advertisement or
quotation also states the amount of VAT charged on the supply and
the price inclusive of VAT; and b) the price inclusive of VAT and the
price exclusive of VAT shall be advertised or quoted with equal

prominence or impact.

3) Subject to Sub-Article (4), price tickets on goods supplied by a
registered person do not need to state that the price includes VAT if
this is stated by way of a notice prominently displayed at all entrances
to the premises in which the registered person carries on a taxable
activity and at all points in such premises where payments are made

by customers.

4) The Tax Authority may, in the case of any registered person or
class of registered persons, approve any other method of displaying

prices of goods or services by such persons.

5) Where a person who is not registered for VAT bids for a tender: a)
the person shall quote in the tender a price without VAT; and b) if, as

a result of being awarded the tender, the person is liable to be
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registered under Article 12, the person shall recover VAT on taxable

supplies made about the tender.”®?

At first glance, the heading and sub-article 1 appear to resolve the issue by stating
that the price shall include VAT. However, the second part of the provision, which
requires that “this shall be stated in the advertisement or quotation,” raises important
questions. What happens if the seller fails to indicate that the price includes VAT, as
required by the law, including through the means stated in the subsequent sub-
articles? This is not clear from the provision, and the answer to this question can

have different implications depending on the situation.

On one hand, one might argue that the default rule holds that the price includes VAT,
and the seller’s failure to state this explicitly does not change the obligation. If this
is the case, what is the purpose of imposing such a requirement on the seller to state
it? On the other hand, it could be argued that the seller’s failure to declare the price
as VAT-inclusive should be treated as a penalty, meaning the seller must bear the
cost of VAT it failed to collect. However, this interpretation overlooks a critical
point: VAT is not a penalty and cannot be paid by the seller. Moreover, if the seller
were to require the buyer to pay the VAT, it would be unjust for the buyers who
purchased under the assumption that the agreed price includes VAT and the seller
does not clarify otherwise, as seen in the Dynamic Logistics Supply Support Service
v. Mr. Feresa Edo case.®® The law provides a clear exception in cases where an
unregistered taxpayer bids for a tender and becomes liable for registration after
winning the bid. In such cases, the taxpayer must collect VAT even though he is

required to provide a VAT-exclusive price at the bidding time.®*

Therefore, the new VAT proclamation, by not explicitly addressing the

consequences of the seller’s failure to state or show whether the price includes VAT,

82 \/alue Added Tax Proclamation No. 1341/2024, Art. 68

8 .62599h ABN1:h0 ATAL AZ°CH OACTLAN VS, AL L) A~

8 Value Added Tax Proclamation No. 1341/2024, Art. 68(5).
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leaves room for continued uncertainty. While some might argue that the prior
Cassation Division ruling has already settled this issue, the change in the law’s
wording could impact how future disputes are resolved. In other words, it could be
argued that the legal framework has changed and that the altered language might
allow for distinctions between past rulings and future cases. This uncertainty
underscores the need for clearer legislative guidance to prevent further confusion in
VAT-related disputes.

Another significant issue arises in the taxation of foreclosed properties. While there
are valid arguments both in favour of and against taxing foreclosure transactions,
such taxation has been mandated since the issuance of Circular No. +/h/+/5/33.2°
However, the core problem faced by financial institutions is not the imposition of
the tax itself, but rather the way the taxation is applied.

In practice, properties held as collateral by banks are often valued without accounting
for the VAT that would be levied if the debtor defaults and the property is
foreclosed.®® Typically, the valuation reflects the price a buyer would be willing to
pay in an open sale, without factoring in the VAT that would be due during
foreclosure. However, in reality, the net value of the property is reduced by the VAT

portion, effectively diminishing the actual amount recoverable by the bank.

Unfortunately, this issue remains unaddressed in the amended VAT Proclamation.
The amended law continues to uphold the taxation of foreclosure without offering

any solution to the problem. Article 42 states that

“1/ If a creditor, whether registered or unregistered, supplies the goods
of a debtor to a third person in full or partial satisfaction of a debt owed
by the debtor to the creditor: a) the supply to the third person shall be

8 MOF Circular No. #+/h/+/5/33 dated 17/07/2005 EC
8 Interview with Yonas Aynalem Hagos, Foreclosure Division Manager at Lion International Bank,
Addis Ababa, on 15 September 2024.
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treated as having been made by the debtor and the nature of the supply
under this Proclamation shall be determined accordingly, and b) the
creditor shall be liable to pay the VAT payable on the supply unless the
debtor provides the creditor with a written statement that the supply is
not subject to VAT.”®’

The creditor (bank) is liable to pay VAT unless proven otherwise, either through a
written statement of the debtor or other means. Additionally, the bank is not entitled

to credit for any input tax the bank incurred in making the supply.®

As a result, financial institutions are left to grapple with the same challenges, as the
discrepancy between property valuation and VAT application persists, undermining

the banks' ability to reclaim their debts fully.
4.3. New Concerns

As a result of the extension of VAT to fee-based services, debt collection services,
and short-term insurance services, new concerns have emerged. These concerns are
not inherent to the taxation of financial services; rather, they have to do with the level

of development of the financial industry in Ethiopia.

First, the new proclamation explicitly states that fee-based services provided by
financial institutions are now subject to VAT.® This includes services delivered
through digital platforms such as mobile banking, ATMs, and other online financial
services. In theory, such an approach may benefit businesses as they will be able to
recover their input VAT.® Nevertheless, it could have unintended consequences on

customer behavior and the financial services sector as a whole.

Tax increases costs that may prompt bank customers who rely on digital services —

such as mobile apps, online transfers, and ATMs — to reconsider and return to in-

87 Value Added Tax Proclamation No. 1341/2024, Art. 42(1)

8 ibid, Art. 42(4)

8 Explanatory note, p. 8.

% Schenk A., Thuronyi V., Cui W., supra note 31, p. 368.
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person banking. This shift could hinder digital transformation efforts aimed at
enhancing financial inclusion and efficiency. °* Financial institutions that have
invested significantly in digital infrastructure may also experience lower returns if
customer engagement with digital platforms declines. It has also been reported that
not only banks but also other mobile money service providers may be affected by

this tax. The Global System for Mobile Communications stated that

“[b]y imposing VAT on these services, the cost of transactions may
rise, leading to reduced usage by consumers who are highly price
sensitive. This could slow down the adoption of mobile money as an
affordable financial service, potentially reversing the gains in financial
inclusion. Additionally, agents, who are critical to the mobile money
infrastructure, may face reduced incentives to continue offering these

services due to increased operating costs.”%

Second, the introduction of VAT on certain bank services, which are typically
provided free of charge, could severely undermine the availability of these services.
Many private banks offer services such as information consolidation and wage
payment processing at no cost to their customers as part of their strategy to attract
clients and mobilise deposits. *® These complimentary services play a crucial role in
building customer loyalty and encouraging long-term relationships between banks
and their clients. However, the imposition of VAT could discourage banks from

continuing to provide these services for free, leading to discontinuance or passing

%1 Tewodros Tassew and et al, Leveraging E-payments for Financial Inclusion in Ethiopia, World
Bank Blogs, 15 March 2024 < https://blogs.worldbank.org/en/nasikiliza/leveraging-e-payments-
financial-inclusion-ethiopia-afe-0324> last time accessed on September 17, 2024.

92 Global System for Mobile Communications, Driving Digital Transformation of the Economy in
Ethiopia: Opportunities, Policy Reforms and the Role of Mobile, October 2024, P. 45 <
https://www.gsma.com/about-us/regions/sub-saharan-africa/wp-
content/uploads/2024/10/GSMA_Ethiopia-Report_Oct-2024 v2-1.pdf> accessed on November 01,
2024.

9 Interview with Muluken Asmare Muluneh, Manager of Financial Accounting at Wegagen Bank,
Addis Ababa, on 15 September 2024.
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the cost onto their customers, which could undermine their efforts to attract new
business. This may also affect the competitiveness of local private banks, as the
Ethiopian market may be taken by better-equipped big foreign banks that can provide

these services without additional costs to customers.

Third, a few underlying financial operations are taxed under the new VAT
proclamation. For example, issuing a bank guarantee in exchange for a commission
is subject to tax. This is a conventional banking service; hence, it makes no sense to

drop it from the definition of financial service in the proclamation.

Fourth, the proclamation’s Annexe 2.2 (b) includes debt collection as one of the
services subject to VAT tax, whereas VAT regulation Art. 53(4) (d) and the
proclamation’s explanatory note under 3.9 exempts debt collection from VAT.** As
a result, there is some misunderstanding about which types of debt collection are
subject to VAT. Is it all types of debt collection or only certain types? This issue was
raised during a discussion between the Ethiopian Bankers Association and the

Ministry of Finance, but no definitive solution was provided.

Finally, the imposition of VAT on short-term insurance services could significantly
deter individuals from purchasing non-mandatory insurance policies.’® By
subjecting these services to VAT, the cost of premiums will rise, potentially
discouraging many from opting for coverage. Insurance companies are already in the
process of seeking the National Bank of Ethiopia to adjust their minimum rate
premiums on motor insurance to account for inflation,® which will naturally lead to
higher prices for insurance policies. When VAT is added to these already increased

premiums, the overall cost of obtaining insurance will rise substantially.

% Explanatory note, p. 7.
% Interview with Getu Melkie Tilahun, Director at Legal and Regulatory Affairs, Nyala Insurance
S.C, Addis Ababa, on 15 September 2024; Interview with Michael Mesfin Agonafir, Legal Service
Manager at Africa Insurance S.C, Addis Ababa, on 15 September 2024; Meareg Fisha, Legal Service
Director at Lion Insurance S.C., Addis Ababa, on 16 September 2024.
% Interview with Michael Mesfin Agonafir, Legal Service Manager at Africa Insurance S.C, Addis
Ababa, on 15 September 2024.
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The resulting decline in insurance uptake could have broader consequences for the
country. Insurance plays a critical role in managing risk, promoting financial
security, and stabilising both individual and business operations in times of
unexpected loss or damage. A decrease in the number of people purchasing short-
term insurance could lead to higher out-of-pocket expenses for individuals and
businesses when faced with accidents or unforeseen events, potentially increasing
the financial burden on the public. Furthermore, a reduced number of insured
individuals may weaken the insurance sector itself, reducing the industry’s ability to
pool risk and distribute costs effectively. This could also diminish the broader
economic benefits associated with a robust insurance market, such as increased
economic resilience and support for entrepreneurial activities. Therefore, while the
intent of the tax may be to increase government revenue, it could inadvertently stifle
the insurance market and weaken essential protections for individuals and

businesses.
5. Concluding Remarks

The VAT reforms made through Proclamation No. 1341/2024 and Regulation No.
570/2025 will have a positive impact on increasing government revenue, responding
to the changes in technology, and increasing the efficiency in enforcing VAT
collection. However, as Bird and Zolt aptly stated, tax is not only a means to secure
funds: it may “be viewed as a mechanism to prevent inflation by taking money away
from the private sector in as efficient, equitable, and administratively inexpensive
way as possible.”®” The VAT proclamation and regulation fail to address some of
the critical challenges and lack clarity and fairness. This has resulted in opposition
from certain segments of society, which may have an impact on the compliance and

enforcement of the laws.

% Bird R. and Zolt E., supra note 18.
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In this respect, this article highlights the embedded issues in VAT reform, including
some of the emerging concerns and continuing old problems in the newly introduced
VAT proclamation and regulation. The imposition of VAT on fee-based services,
including financial technology services, could have a long-term negative effect on
the development and modernisation of these technologies, as well as on the overall
efficiency of financial institutions. Similarly, the introduction of VAT on short-term
insurance services could discourage individuals from purchasing or maintaining
insurance policies. A reduction in the use of insurance services could affect not only
policyholders but also have broader consequences for the insurance industry and the
country’s economy. In addition, the lack of clarity regarding which types of debt
collection are subject to VAT creates confusion and inconvenience for financial
institutions and their clients. This ambiguity adds to the operational complexities and

may result in inconsistent tax applications.

Moreover, the continued inclusion of foreclosure under VAT perpetuates pre-
existing issues related to the valuation of foreclosed properties. Banks have faced
challenges in recovering their full payments, as the VAT becomes part of the sale
price of the property when transferred to third parties. Since the valuation method
remains unchanged, this issue is likely to persist, hindering the ability of financial

institutions to recover their full losses through foreclosure sales.

In relation to the VAT-inclusive/exclusive pricing, while the Federal Supreme Court
Cassation Division has decided that the selling price is VAT-inclusive, the new
proclamation has changed the wording of the previous law. It inserted an obligation
on the seller to notify the buyer either orally, through the bid, or by any other means
that the price is VAT inclusive. Such a change may preclude the application of the
decision of the Cassation Division to future cases. Therefore, courts may not be
bound to follow the previous decision, which continues the uncertainty that existed

before the Cassation ruled on the matter.
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These challenges highlight the need for ongoing refinement of the VAT regime to
ensure legal certainty, administrative clarity, and also balance revenue generation

with economic development and market stability.
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0PC T §09° aohhhii Ten0E 04 OLO AT° ANT 117727

ngh FLa*
Abstract

The absolute prohibition of torture and other ill-treatment has been a subject of vehement
debate over the years. Although torture has long been absolutely prohibited under
international, regional and national human rights laws, systematic and widespread practice
of torture persists all over the world. Against this backdrop, this article aims to explore the
conundrum underlying such vile practice perpetrated under the guise of national security
and counter-terrorism. It is written in the Amharic language under the title “The Absolute
Prohibition of Torture: Realistic Expectation or Pie in the Sky?”. Drawing on doctrinal
analysis, it discusses the legal basis of the absolute prohibition of torture, the tension
between this prohibition and the indefensible practice, and the criteria distinguishing torture
from ill-treatment. It exemplifies the jurisprudence of the UN and regional human rights
systems advocating for the absolute prohibition of torture as an inviolable norm. It puts
forward several cogent arguments for the absolute prohibition of torture, an act which is
abhorrent to every right-minded person. Consequently, the article calls for the transition
from impunity to accountability and emphasises the need to uphold the rule of law.
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1. oo P

NOFPHG AN AN CRPANTT ANNSGP PP @290 INCT PULEPCE:
ALEH LI POV G6-9° avhAh (U-A-9° V14T AL AN15E aoCV (jus
cogens) S NGA9° aAdé- “1NLAN ++0LT 01T (A.h.h. 1987) A
A0 GoogT AdEPA: AADA®- 10 PP1G AA FhY CHIPANTT ANNSGP
PP @9 ANCT PULEPCE ALPH ®LY® PNTT ATINPLT NHLLID
NGt a0 g CCEF N9 LT SV 09 HY
A @0T QY VA ‘P04 “10PCT N°9°H APHIA PoLmen LIPSA::
LV Nh? AN1SEYT LA®- O9°9°1F (/7¢- AL PPA®- A 19 +7 1979
9.9°. NC:: LV 7 ANI°I° 1k oo @01 W18 U-9° CON0NPCT HINC LA
NAgohAhA “In-on SFA HNI& PLCLE OAN PP 18 PTG ConfIe
GA9° hPG 7 AN HNC LOAA::

Px 4 9N9T CATL VIC LYY AaomNP AS TNCH31T7 AgvhahA
COINS LT ANCT aomeI® AN, 10 POLA CTAGoL TF CTANT WlBLY
NNe-e T WPTF Achd OHAL MUILE POTEN & Feh CHT ©O0T
ATLAT4 Chaol-f\ PovCavl @ £LE €CL 1 PLH PME TG PhaLoleAN
Wty Ce 0 ST AUN9® Oeh? ADNNSPTS heh? @ FOMH
ATLANTF@ Cav 3121 AWAANS T A78.U-9° ASRMET mPol 77N
LOMANMA:: A chd- NooEavl® “NFPCTS AT PANNGE ALEHS PO
LT Neh? €09° aohADAT @ LA9° HIrE hado- (0g9° 9°79°
et APCNANT hILTAD) Awd-C IC LADT ATMNET PANL-d-A
PHANAD: WD oowlt PP AN PAT @ 909° APET AN1E-P AS
V1P PONGE oo D01 £1IVPTT Nad 4 LASNAA: TT0PP T

! Manfred Nowak, ‘Challenges to the Absolute Nature of the Prohibition of Torture and Ill-Treatment’
Netherlands Quarterly of Human Rights, Vol. 23, No. 4, 2005, p. 674.; CAT, ‘General Comment No.
2’ in ‘Note by the Secretariat, Compilation of General Comments and General Recommendations
Adopted by Human Rights Treaty Bodies’ (24 January 2008) UN Doc CAT/C/GC/2, p. 1.
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Nae T CANNGE ALEHS PN GR11T AoAPT P71L10 0@ NALTETS
1452 LGHT AL PhovlbH®d? ooNd.C LIAAN: WINPT MA-T
PANNGE ALELHT P GLTET IC OHLPH NG a3 /7 3T 0L
MNP holE (CAT)E NGt ao 3273+ CONGPR aofT hol-k
(HRC) S a0k arré-® PONGR ooVt #CHPF P41 Pthovlmr
o9k @ALLTT LN PLI° HFAT@ LPCOA: NN AZT AL
W4 oo A8 WO0PE &CLET ovhhd A8 PO 71090 N90-9°
aonAhAT POLENLS MFe- Paohl-ndf TTOTFT Nhoonie  ANLIE:
CPCAN::  NooelA9°  PoINSPE T AI0CT 290D AT8.U-9°  Nh??
+meert hAeoSC ®L FmPErTIS Ph? POALY T OAI0C LT
ao(i,21C hNdAL a7 hFAE PALA::

LVU7T ARG ATIMOIET NPSTT TPI° AL CPA® hUATE LL8 PovlB
1T ool Ao POLEINTIAD HE PUPID P01 TS AP
U9 TEI° AL PPA 191U PAT® Chhovt @Mt AS hid
71T CHTT aol BT APLYE 09010 AMPAPH:: 061469 Ochéd0-
OHCS- eanta-7? Aé A9°S7T +mPoIA:

MY Ah& ONT Ochéd@ PA-CT PANGE ooNFT €CLE 0 PRCE
@®A'L h?7 (case law) w1L%MavAndf 1N TmPoIN: 9°n72:9° NChS-
PANT° A& h7? 9°U-¢7 GCL BT N9A9° AL A7 NMI° A7.I04 AS
NL210 AT1rC ade CONGP oo GCE W AL CI1D- Lavan-tkdA::2

2 Michael Goldhaber, A People's History of the European Court of Human Rights, (Rutgers University
Press, 2008) p. 2; Andreas von Staden, Strategies of Compliance with the European Court of Human
Rights: Rational Choice Within Normative Constraints, (University of Pennsylvania Press 2018);
Toma$ Lalik, Understanding the Binding Effect of the Case-Law of the ECtHR in Domestic Legal
Order, <https://papers.ssrn.com/sol3/papers.cfm?abstract id=1951830> accessed on August 28,
2024; Laurence R. Helfer, Redesigning the European Court of Human Rights: Embeddedness as a
Deep Structural Principle of the European Human Rights Regime
<https://academic.oup.com/ejil/article/19/1/125/430843> accessed on August 28, 2024; Frank
Emmert and Chandler Carney, The European Union Charter of Fundamental Rights vs. The Council
of Europe Convention on Human Rights and Fundamental Freedoms - A Comparison
<https://ir.lawnet.fordham.edu/ilj/vol40/iss4/1/> accessed on August 28, 2024.
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KCL Nk P7Lmboo®- P15 Ochl A HLAI9° & 'Phf@- N1 55 (‘living
instrument doctrine) NaoPy POI°I°1k L 1IBPT h@PFP VB3 PT
ATAC LTL17I0:2 PTI° GCL bk POLANT D @-ABLPT NAMN U16T
WAao+ NG IC OHLEH HD8CPT A Taom-JAn::?

2. MAPPT §6-9° hAgohdAhi-i P21020T TCA Y AS MOT +20°0T
T+ T
0L CINFCT N9°°rF AdPAR 1(1) ‘“I0NPeF (‘Torture) “10t-

hetv- @RI° he’0r5 w13 o0l% N77771 @WEI° PAI 11 #A
A8NT MEI® AIG.SH FNN h38 N AE 1P? 14N> P7LL897
NhooMm? PA»L KNP DRI° AOI(CAP havd®s NPEL APEU-I°
Aw-Cm- MEI° N 015 @77 NhZaom- MEI° LZ7IA AN
Mmemint &CL1T Naodali-: A2INd.c-c-7F A7IN7LL MeI”
N795FwoI° 3851 AR AC Nfoolldt “T35m9I° I°h307
N 3727 QNA2ATN T WLI° INA Pov 37,71 A2ATNF CH N70c-
A@- A900r1: £.98 @MEI° hw-F AN MNToP@I° P7LLRI° €T
a’ ANde FCT ATERFAT GUI° hh 2P PART @-OM-N04L
PoLovy > @LI° NADMY,  PoLh0T  hood®F @RI NPLT
aALI°CI: 5

3 George Letsas, 'Chapter 4 - The ECHR as a living instrument: its meaning and legitimacy' in Andreas
Follesdal, Birgit Peters and Geir Ulfstein (eds.), Constituting Europe: The European Court of Human
Rights in a National, European and Global Context (Cambridge University Press, 2013).

“ Dia Anagnostou (ed.), The European Court of Human Rights Implementing Strasbourg’s Judgments
on Domestic Policy (Edinburgh University Press, 2013); Kanstantsin Dzehtsiarou and Vassilis P.
Tzevelekos, The Conscience of Europe that Landed in Strasbourg: A Circle of Life of the European
Court of Human Rights <https://brill.com/view/journals/eclr/1/1/article-p1 1.xmlI> accessed on
August 27, 2024.

S tenTILI° ANaDT FIIAR o AbR T INI° APT PA NSTH (A TFEL (AP ool T hTLT7

PA441.28% TC 2004 9.9°.7 A%.0 ANOE 18 107 SavAhil:ax
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M0V TCA%% aowlict w3 £CUTT 1020 10 ACIAT 0270 héT
oWl 3P aoNLCAT T “199AF AdF: ATHVY® £CLE 1L AhAR @g9°
AOP°ChP hood®G NP 7001t aolP'r: P77 A ¢tdAoo oot
PtdAoo® AMPA@- 9097 olP'r AS Coo ¥t AAPANST AT
ao¢C GTFm:: BT POINPOT LS POIPTNA AL LT BN CHIPANTE
ANNGE PP ORI° ANCT PULEPCE hWfLH MRI° POV +LCT AONE
STAN::

NACIT VA adq PANGP aoNPF aoPne, (UDHR) A7+ 5 4G PAINLAS
e ath ooF 909> A+e: FA h87 (ICCPR) A&k 7 “7139° G-
ho0PeTS AA G0 DEPANTE ANNSE DT @R9° ANCT hLePCE:
ALEfH ®EI® PN Coom® ooIT AISAD LINAN: LUT ATE,
Pao A 791 CEMPADT AL AgohAhA MPAA A1.1C @LI°
QAR LA PATT hoomeoo-9® OHIC T10PCTS Bh's CTIPANT T
ANNGR PP @LI° NNCT PoLEPCE ALSH @RI +AVFT NLhahA-
aoANe MUt AL Ph? ANISETE ATLILSLD NIAX AAdPaoMY®:
PPN NG L7101 LM° (AL Chn9CS @RI ALTIAP  ov-héd
PolooAnt  He®14 049 TIC NPTh oo NG &191 £k
hoo&oo- (PC CHLATLIE ONTT ALIARIC:E AI8.0-9° STNm- PPN
n&r &7 CLCLE &A%, ‘Nao 71271 AA2ANT 0LI° (M Cav 77T
20MT CH (17L0¢- @Y ooP7 AT8ANT N0Z “10PCT O9°9°rF AP
1 AL PHLI1@ 7 ao0d.CT WA BUT AHE, h18718 Rdh6T V14T

6 Christof Heyns, Carmen Rueda and Daniel du Plessis, ‘Chapter 6. Torture and ill treatment: the
United Nations Human Rights Committee’ in Malcolm D. Evans and Jens Modvig (eds.), Research
Handbook on Torture: Legal and Medical Perspectives on Prohibition and Prevention (Edward Elgar
Publishing Limited, 2020).
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av)Nw,DF PATILLT NY9°A Gaod-+ (AL °n70T AL CID N1 L0VT @
PATIEGP FGAI° APE hT Ahd NaolP? ANISE PSA N90T Lhé-hé-ne::7

POL TINSCT NPT PALE UL AL NCh DL PF A TAVTPA::
haTHVY° oo NATPR 4 AS WP 12 AL ATLHI10A@- PUN9° ULt
aWLF P Cch? LI T ®19° P7INPC T AIC PULLOAPTN DTEN
92,5 LA OPA N7LA POLPCNH @ FEALTG gvavCao( 10-:: TIC 17
NPCO- AFNGT a7 PANGE oo BT 9°AC 0 NPLNa-
PoINPe T 182 PoLavAnt@ AR &7CAHC L7°CT AL RiLtdavpahtar
MV W& PUINPLT ®FEN 9°Covd-S ah? Otavdnt H18CHTS
aof\N9° AI°LT W8N ATEUIC TINFCT AHLATLA NTLA  POL4CN
- 7EADT (allegations) AL P17IAG 4.M7 I°Cavd- ATMLE PoLhAnA
TP ORI TAENRS NP aoONTHAT a0 LT @ AR A8

NAYIC LLE L79° hAhA® Mhesh PALTS CAHNT oo T FCAC
ATPR 5T MA@-CT PONGE oo BT A9 ATPR 3T NMa@-CT LT
Caowl 3P aoNPT FCHC Wbk 47 NAZLSh CANGP aoPT DFLTTY
ATPR 5(2)T TINPCHT AgvhAhN AS NPTt COMND- PATTC ATheN
N9t ATPR 2(1)F 00N 9°274-F ANE oo 323 29NC PONGP
ao I+ TF avhen, arPR 147 DAL PONGE oo T FCTHC Wik 3.3F
3.57 14.27 NalAN PONGE oo T FCHC a7PA 8(1) AT MNLE PANIGE
NPT a0, ArPR 20 @OT A 0VACTT AL7878% ATHC

7 Australian Human Rights Commission, What is the Universal Declaration of Human Rights?
<https://humanrights.gov.au/our-work/commission-general/projects/what-universal-declaration-
human-rights> accessed 11 February 2025.

8 UN Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (Alice Jill Edwards), ‘Report of the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment: Good practices in national criminalization,
investigation, prosecution and sentencing for offences of torture' (2023) A/HRC/52/30.
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APe PANGR ao T 2CHT P40 PP AR MWWEET AT8AT AN ANA

S04\ ::

haHE2E ANGE  ooPT FHAP oo h2I0P0+  @L9°  “Ph'
NFPPANET ANNSE Ot @L9° ANCT hoLePCE hfPH @I AT
PoomNd ool hTetT €6:9° oo T ovhhd h74% 10::° GV “IAT
ALT7 ATINSCT 9°39° ALovhANe I°N70T ALCT 1PN hQFAI:
NOPCTG M BN PHPANET ANNGP PP 0R9° ANCT PULEPCE:
ALEH LI PV aohdhi G0-9°G 9°79° AR U-'n3 (exception) PAAD-
10:: GO9° oo T M5OI e AN AT NANTFD L L U
@019 7 AF1% ALTAI°:0

LUT WA PUINECT avhADA §0:9°1F AdhU-T &40 N AENTTE (1chT
ANNLLT AS N9°U-¢-79° UL TEE 00T MEA: AANTE AcoTen
PUN AT87L PONGR oot 9°U-4-7 NGAP° hdG CANGE aoFF /7
@-O0T CHLINI® TIPS Bh CHPANEE ANNGP PP 089° nNCT
POLLPCE hPLPH ®LI° PAVF avhhhA €0-9° 1@ oo0A- TIC LANF
LI AmfLE 10 AN SHFA:T ANV NChF NI eHT CLCAA-:
NooEaol e €0-9°1rF Crmeht L7V PT WART ALPEPT ¢44.91m

® PATLAG £7° AL ao 18T AAT° APE PA ho87 [NMPAA 1N%@- @Az €PC 2200 A (XXI) A.k.A.
F9U1 16 +7 1966 9.9°. ¢aL+PT AhA. e (LT 23 ¢ 1976 9.9°. /¢ AL ¢PA] A7 & 7T A74&
8(1) A4 8(2)7 A7 & 117 A7+ A 15 AG A7+ & 16 LavAh:A% ATHUI® h7T015 15 AA “ihi h-HTANT?
ANNAR Uy @29° hNC7 hTLEPCE AELH @LI° PNt Cao NP 197TE NNCTTT (713 AMAILT T
LAao PH 19117 oA 137 AOATTILAT I°h7 01 LAINC 191TI COVEN hl @LIA Tavdn
A7920¢- awhAOAE (ch? &1 0@-P G L7717 T ao-(11 G @<
Wenflag e2°ath oo T IAI° A G P ho97 A7+ & 7; Nowak (n 1) 688; CAT (n 1) 2; The UN
Committee on International Covenant on Civil and Political Rights, ‘General Comment No. 20’ in
‘Note by the Secretariat, Compilation of General Comments and General Recommendations Adopted
by Human Rights Treaty Bodies’ (10 March 1992).
11 Steven Greer, Is the Prohibition against Torture, Cruel, Inhuman and Degrading Treatment Really
‘Absolute’ in International Human Rights Law? Human Rights Law Review, Vol. 15, No. 1, 2015, p.
101; Mirko Bagaric and Julie Clarke, ‘Not Enough Official Torture in the World? The Circumstances
in which Torture is Morally Justifiable’, University of San Francisco Law Review, Vol. 39, No. 3,
2005, p. 581.
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DLI° AhdAL MWSEL NAAYT LU hk9° W TCAR PaN1SET T/ a0 dALYT
h? AP @B QL Coohiml 8L 10 AAT G0-9° hLLAT" P71.A
ATLAIT A1 AP @L9° ALY PULTA AS NA787L IS Ndud-P
PONGE  aoPTF  N1&T AL PNLGTT FavdAdg NADALT  NTAKX
LLIAMA:: "y CRPANTE ANNSE PP 0890 ANCT PULLPCE
ALEH PULAD A NTAT°L TN PP 17 N7LhARA- FavAAL A7PAT O-NT
gttt oo ATHY 0M9° CHALE 18 LCLET 9% havddg 0
AT T LA @LYLN £I°87 hLLCAT°: IFHER2T49° AADAD- aoCY
LG G09° 1IC 77 NHLATLrE 7726 10 oo AAYTT hRLAYC:
Nooa@LLAT° NT°L-A DLI° (hT9° P Naoeni 175 0-9° '66-9° ool
havt Uat REthhe ADMYLLPT AALIETS TCTI° GA@- oo AheA
'RO-9” ool CUILFN 10 N90° ade PANGE aoNFT A7 @-0T
CHLITI® C1NPeT RS Ahs CTPANTE ANNGP P @L9° W NCT
PILePCE hEEH ®BI° PN avhdhd NTNP €0-9° ALYPT LARTIIT
'AROI° TN PP NF AT STAA: NNI° AANG: AANE: WAPY M0 TH+C
NU-A-9° U3 PF AL H4A7L SLPSA TN Lhé-hé-he::

NACTT A& FPE 909" hte PONGP ooiT W7 9°U-C NA 4 To-
ONT 2I0PC aohAhd? hoopit hét HALE HI4CHT AT8A AS
AATHLY A28CHTF POLAM (AT AP @90 ALU'r PPLTA) €chT
PPANT7 PAL-4-0: ATHYI® 15) P01 09°N antT (79019 OPde oot ch,
NATNEAT @0 ALC ALTE AT C7UFA FIC LANTT U-B3 LIAAAN)
(‘ticking time bomb scenarid)® 2%) Na7& N “10PP T avhhhi h7L
G0:9° ool AS NAA M- £729° h RPANT  ANNGRS NG
POLEPCE hfELH ®BI° POV avhdhd- AL hTAL-P oo avhhid LAD-
AR 35) 104 100 T 091 AR 1 AL PALLOD: MIP OHibs
Vs PT7 CPHD £791F WG 4%) holnPet  aohAhi  Pooich.a-7
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NLTETIS Tt MPELTFT TALL ®LI° (L LLCNNGA NAD
OLLATNT VIC W1 L LAagvavhh aoC WP (principle of non-refoulement)
GO HLTCT  AovM B TAINLP  TIL21MP Ty (dijplomatic
assurances) hrL H& aoM+I° GTF@-::12

2.1 a0 N92 ORI NNCT POLEPCE hLELH MLI° PAE I°127 1007
NA@-CT PANGE aoNFT GCLE b PECE @A ch? ool W7 hEPH
AONGE ©0L9° aNCT C71LePCL’ (‘inhuman  or degrading) -
AT/.0NEL: -

o NA7ZL 00N AL PH4Aoo® NPL AS @-CLT NhT PTL111 N,
PUI@ APLEH LI PN LantAm: Po1L+C NPL @LI° @-CLT
AN NP1 eomY/ONT NAL/LAL aolPF AANT::

o N7A00: AL HLATIA CHIAD Fh's AN ANNSE PUPY
omL9° nNC? P7LePCE hfELH ®LI° PNVt (/ll-treatment) aom'r
HP-HE WP h0LrHaNgt AL avflih hd0H:  hOLYET
O hAAT 11CT oonhd 1AL hafPfH $237 N7a00 AL
NLLAM ANAP AS/MLI° hOI°Che TROT AT h20O0- 23T H£70G
Pm.S Usd IC (VHELH €182 OB Vs PT AL Pao0lot
1@-::

N+ALY® 13 T@7 OH14T ALT MOeT® NTNP ANdAL PARLIDT
ANAP LA Adom+9°® CONSGT TISTMI° W48 ACI°E NG NG
PATAA: AGI° NooCY LLE Ch@-CT PONGE ao-FF NI°9°1T A7+A 3
£ STAN:

SCE Mk MU £79% oowld wi& PO LI hfEH ‘A NCT
PILePCL’ aolPr7 (\1a079° PoULnEA 17 LavAhd A :-

12 Nowak (n 1) 675.
13 Ribitsch v Austria App no 18896/91 (ECtHR, 4 December 1995) para. 38.
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o PhLPH FA%T IANNT ATIPLE AS ANG7 HP AL AU
hS h18h714-8
o APPH PULPONTA®T @l OtevAhd NATPR 3(10) AL
ntLrr@m- OC N712MMI° avn- 17400 NNOG AL AP HROT
PoLALC/P7L15 hILP Y10
o AMRUS ANCT PULEPCE hLLH IR0 ALPCE MBI nNe?
NP ALLCT AS °SANTI® OHI8.@m7 AMAR ®LI° I°L-AP
Pookd9° SN ooQIC POLTA  A9°AA GCY T BIPT RS
O TE 0T PULPAPO W LELNT PULEN T FRCT B3P0
AT°AA A7e hd® hL)D PLPY a7 PovAn-t 175 m9° TINLE
ALSTC MLAHONS NIL0E & AdT A%7T DhES T10C A8
92471 0 ATLPAPO AS NAHLY ANCT C2LEPCE hEPH +HLCT
+mh 4 ::17
N0 “I0PP T+ O9°°rt AL POLLDT TCA°D GCL LT ATl oot
‘PP (‘torture’)-

e AL PhhA ®LI° PhOI°C havd® ®LI° N1PL LONTAA:

o P77 HNA P90409° 10

o AtDNT 9N (PINT9° AL AT PN LA alB ATITTTE
AP ATINL L6 T @BI° AMNT h&AAP I°NT01T) Po1.4.09°
TORE

o NAZL Poo 1/ QA2ANT ®LI° LN LAHPOI° NoodbNh
(acquiescence) P-té.Aov @ NPTI ACIE Nov@dNE @LI°

14 Campbell and Cosans v United Kingdom App no 7511/76 (ECtHR, 25 February 198) para. 30.
15 Hy hoqu-

16 Keenan v United Kingdom App no 27229/95 (ECtHR, 3 April 2001) para. 109.

17 Erdogan Yagiz v Turkey App no 27473/02 (ECtHR, 6 March 2007).
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NAAT PULLAIC CINPC T AgohAhA DT ACI°E NAao@-NL:
PP 921F oot QAP ANG T AHATE oo C AdNT::18
227040 AONIE hPt 0L nNCT PoLEPCE hPt APPH
A7%T LAPLA?
NANAS 27°ath oo T GA9° hde PA hS7T 004 “I0PPT O9°91T
ATEBUI° NAGLY POALTS CHOT aoNPT FCHC AL N2INPCT 7S
Py CRANTE ANNSGE PP Q90 ANCT PULEPCE hfLH @RI
PAOVF aohhA PA@- TNAAG ARTE DMK ALLAYC:0 NU-A9° FA9° Ad§:
PANGE oo BT NI°°1PT AL AA h'y CHPANTE ANNYE PP @L9°
MC7 P2LePCE ALPH @RI PNV (hooaht 9°79° %4201 +HCA1
aoNvtOMYe::

NAD-CT PANGP oo PT §CE N PECE @A% w7 aowlt AT
LCUT MNP LI ANNGP PPIANCT CULEPCE hEPH ooVt
N.o00+ 10 h29°F O-AT o0 PAVF®- wil PS PGS Vb3 PF
an:: ATH V9=

() CC2t 3 1M PLLdRow ooy (€CU4S Povd A9 Al o05°%.);
h3e A@ h&CLE MNFECT PAD-T 9AT TI9TS avavly AANT:

18 Manfred Nowak, Moritz Birk and Giuliana Monina (eds.), The United Nations Convention Against
Torture and its Optional Protocol: A Commentary (Oxford University Press, 2019); The United
Nations Voluntary Fund for Victims of Torture, Interpretation of Torture in the light of the Practice
and Jurisprudence of International Bodies
<https://www.ohchr.org/sites/default/files/Documents/Issues/Torture/UNVEVT/Interpretation_tortu
re 2011 EN.pdf> accessed on August 1, 2024; Nigel S. Rodley, ‘The Definition(s) of Torture in
International Law’ Current Legal Problems (Oxford University Press), Vol. 55, No. 1, 2002, p. 467.;
Gerrit Zach, ‘Article 1 Definition of Torture’ in Manfred Nowak et. al. (eds.), The United Nations
Convention Against Torture and its Optional Protocol: A Commentary (Oxford University Press,
2019).

19 United Nations Office on Drugs and Crime (UNODC), Module 9: Prohibition against Torture and
other Cruel, Inhuman and Degrading Treatment <https://www.unodc.org/e4j/zh/terrorism/module-
9/key-issues/regional-human-rights-instruments.html> accessed on August 2, 2024; Manfred Nowak,
‘Civil and Political Rights, including the Question of Torture and Detention: Report of the Special
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment: Mission to
China’ (2006) UN Doc E/CN.4/2006/6/Add.6.
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OPCT NAINTY AhGT ALTAI: AT ANNGE OLI° ANCT
POLEPCE ALEH VFATETE QI &CULFT (A7°A0 IAIDF ATL:
ANCET  Achaod®  @LY9°  ANPL ool AS PaoAOA-T)
No9.eanta Fao- AFA: @-mPT AhaT STAA:

(i)  Phoooo- AOC 71T HLATLN CHIAD- B0 CFPANTT ANNSGP
PP @BI° ANCT PULEPCE hLELH MLT° PO Nhd-CT PANIGE
a5 NP9 WIPR 3 00T 00T ATSOLP hhdal NP5
ChOLyt LS AR oo/l AAVF:0 PHY HPAE avAne 99°7197
ATAGR 10 TINTI® NALLH PRI T NANAPR AS/MLI° AhI L P
OMAPE AS NATSTLE Us 2T L99° (VHIE@ P27 091 AS
MG Vs AL Prao(ld @20 DAPIIC AT ALPH NATPA 3
AL CHLYITIM HPHE LLE AL oo&liOT Aav®NT UNT9° PATE
188 VB3P avavpivtr Mm@ PA: ATINPLT ®LI G
AFPANTE ANNGE APYT @L9° INCT A“LEPCE ALPH LI
PAOVE AANG 0TLTA ChOLYT LLEPT aohnd PADT PARYTT
aof\ooC oo @A NNY° ANT D4 10 Heo149° PONGE oo T
D2t PO NILT NeoPSTF@ A FAom: £a- CAHNE DHNG
AaoApRT aofland. N9.0aoCOF NF AL +XOT LALL-A:: NAHY
NANLALTE A N7LANID- PhOLYT £L6 AL m7hé- NCAC ao§s.
ALNVICIP°:: NAD-CT 0-& OOT Ch@-CT POANGPR aoNPT CE
0t PECE @A D NMI° MPoY, 1

(iiy 2277w+ Bhs AN ANNGE APT ©L° ANCT hoLePCE
AffN ®LI° PN NTFLL@ TI0NPCT ARTE AT 991047
LCLT i SH@9° ovlB ATITIT (A9PAN PRI PA)T

20 Tyrer v United Kingdom App no 5856/72 (ECtHR, 25 April 1978) para. 30.
21 Keenan (n 16) para. 108; Campbell (n 14) para. 30.
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AP ATINLL-L T AS ALAPIARTT A9I1LL7 10 TIC T
PLI° AN AILTINAD A78YV LA GATT ALTLOI° AF), haomy
P04 PHLA AmP+I° n CHPANTT ANNSP PP 0LI° A NCT
POLEPCE hLELN ®BI° POV ALONTA LTAAN:

NA794 £79° A3878 OhST Cha-CT PONGP oo PF €CL 0HS AN

U677 AILOLNG-NSt TINPCHT BN DHPANTE ANNSE WP @L9°

MC7T hoLePCL hfPH ®LI° PN AcdvAP T ONTF ooddCH PLLAD

chaod® MLI° NP NN ALWPT CLCLE 9NDNS P T8.m7 AP9® @9+

101 ARYTE OPSTE h20 19T OC PHLLH 10 AN Bhé-héenei??

230100t It LCET 04 TMNFCET holE AIeTS
PRCL @A h7

NGt ooy SCE T 04 CINEe T helk 0PSYT 0NE7°CT
APl CHE ATVTrE P04 1020 0909 kT 02 AON U1eT
ao 4T ShtAN: b b h®10 PP IC O a4 TTING-4LE
POLLNLAIT D @RI N9°9° kT PALE UL P0AM hit oonmit
ANCF@- NAe Qa0 1T @+ PHCE 180T AL hMPAL ANTLOPTT PAL PN ::
N6 0L 09°9°rt WX 20 AL N FLYNM® oowlt hlba-
N7 @9° €04 “INSCT N9°9°1ET VALPT VIC @-0T 29001 NN P
N1 avi\ir wfTé.Ba0 aoP'-7 P99 Lavhivt hOTF avl8 APOA “LNTEP
°Covd- ASNLE CTAN: A8 U9 bk 0HASY LH APLO-AT
AR DT eHALE NChF FEhPS 0N @ARLTF AThA: haTHy
gohh N b4 090 PeT FCATD 00T ORI &CLET
PoY. koot % TICTT (elements) Ntavat (WFALYI® hOL hood®g
NPe 2940 97 Iat Ao AS haLYE TI0PeTT AN Rh
AN ANNSPE DT @290 ANCT h9lLePCL ALPH ®L9° PNt

22 Manfred Nowak & Elizabeth McArthur, ‘The distinction between torture and cruel, inhuman or
degrading treatment’ TORTURE, Vol. 16, No 3, 2006, p. 147.
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ao\f ooNACT OAeoPT) (4787 N4ALT MhHhOAF7T NNPST AS
NAARLE ao 321 AL PANT® PolntAF @ABLPT +mPh ST ::

NN 207 AS 0478 188 hOLba DAk AddNo- (TR
0-F0A@) AL P LA T ALEH ‘IPSANT CA T PN ATSAT A%INILE:
fAoo 1@ RS OMHVI° °n7eT 004 T10P0T NI°9°1rT W1PR 1 oow/lict
Pt LCONTA N7I0F LIPLTIA:B RI8.0-9° Na.h7. AS 14748,
148 V16t abkd adéiNo hHPH 0A 07°A0 M0E o-nT ¢7°AN
AN PLAoo-T  hNg &NLO AL TINPPT  AoofANl ATLIILTA
FNENET: PPNTERI® PN618, PCOTEN M7 avlB AT ®LI° ChIrT
PN ATITTF PUINPCT LCLPT a0l 09° AISANVTD- PO 8N hol-bar
77 NN PTdOoo® hkF APLN® LATIA NN (1e0+@-
LCUT APV ARLYPT ALPCIS A LIPLTIN:24 NU-AEI P05,
TEET AL hLE® NAMPAL ANHLEPE AL PINAMT An'Le Phhtn
LavhAN: TIATI° PavdA9° AANS 9A%T PN €4 TICT ®7TEN
ALCAPT  P1GT@ e AL (T aolBPTF  AT1LT
PICNTN I°Covd- 1477 W HHI°E 1IC 17 09° - NU-B 32T 00T
TN @ABLLPT AT LN

TIC 77 NACE hCATN AT PGP 4ulli? 188 DPLE@ A0kS
APLND CHOLNT URF... 0L TINPeT G99 ATPR 1(1) AL
NONLLD FCT9° oowlt DL hood®S 0PL fanth hLaodAI® (A
LI°CTI A28 NAPYII® hOUE@- 9°79° G801 TINE-LE ALONT NATPA 16
aow/ld Y CTPANTT ANNGE PP 0L9° ANCT PULEPCE hLLTH

2 patrice Gahungu v Burundi (2015) UN Human Rights Committee, paras 7.2, 7.3.

24 EN v Burundi (2015) UN Human Rights Committee, para 4.4.

B CAT (n 1), para 9.

2 Sergei Kirsanov v Russian Federation (2014) UN Human Rights Committee, para 11.2.
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S ATiRFA: MhTLE@ Ao PhOLY T oo0AC NAavo Ak
70T hv ovf9°Lo. ¢ AL PLLN LovNAA::

NAANATLC B6-09°AT AG hHLOFT 188 kD AP AZTE @L A
F0LD NOAA AL AT8.L4. hool1L8 N4t MhAAA AL H h1g &NLAG
PONAPR T+ HF LLCANT INC:: NPA® Ak APiLN@ &-0vF haodqk
Né-F TANER NCA NF7PAE AL ¢ hAGTM® T hBCO hS bk
AL, NA- PBG LT £9° ANLALN 40 FEGA: holba SV hPPH AL
e hood®G 0P AN LTFAN NI4T TiET NTAK hALdN: AGI°
°19° Fen1é PR ET LIC T hAeRavlIC:: hU @ WM
AN 202 I0P0T O°°rE TOPT AmPe h&CATA: ULV hPLH
AhOh 71020 &40 € 0L PINLD- NooP'r 0L “10P0T NI°9°'rT
ArPAR 1 L7007 Moo CA9°rE PN AITTF P44 NG

NI T4 DL E@ ANIL L oA CS MWAT P37 aowlt PRUT
TPET A28 NPT AILLEMS NIAX O@-PS AT:LA: 004G
h.ad. A NPT 188 holAa Noo 221 AANANGT P LAaom-?
ANIL L. oo A.C TINPCT AILWPT hooAnA: (HWY® 114 C+hdato-7
havd°S N PL LT AT HbNA A28

NaT.N.. AG AALSLL 188 hoLt@ Ak APeNOF N7LOMC °I0CE
NPLE AG ANNGP PANC 0L UL P2F 04 21020 O9°9°1rt Wbk
1 PTOT ATLPT ONGA::2

U7 A8 hol 10T holt 17 AT RN av i PANGP
o F holE NANAG C77Ath ao NPT GA9° Ade: PA N8BT WTPR 7
AL N TFLYTI® aowlt HamC1é tavAdL @ALPTT ATLTLAT AN

27 Gerasimov v Kazakhstan (2012) UN Human Rights Committee, paras 2.3, 12.2.
28 CT and KM v Sweden (2006), UN Human Rights Committee, para 7.5.
2 HB v Algeria (2015) UN Human Rights Committee, para 6.3.
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LAN: AT PUA Ao Te0 NS AS BTN 142 PONGE oo holk
N0 “10FeF NP9 rE PALLOY POINFCT FCATE AILTLNEA NIAR
N7A AMPAL hAdl-L NATE N 0770PCF AGS NAA A £79° AA
Py HPANTE ANNSE AT @0R9° ANCT NTLePCE hfPLH ORI
PN ovhhh LA ONTF ARTE AT LAD- 9ATT ovFC hNavSC
LIPSA ALA Thengn:30 AAD 193740, AS ANEL AN BO1LLE 1-88
PANGE oot hol L@ h’ht GoodT (1AL hAPT ao157 1T 171249
U's 3 &P 0F PH4Ao0 ANC “10E0T AS 0’ CHI°ANT 2GS ANNSP
ALEH aoP'7 hlITNA:BT hbhaed®0f IC NHLEH hlb@ PhANIL L
a(\DOC 14T hovlov.G 0T ADNGS™ T nETT N71A 991020+ +70C
avld hav-y QAKX TP T7 AAS T A::32

U-AEI® 004 T10PCT holE9° PY CONSGR ool hol k@ NLLAM- hOL
haod°G NP AG ANT PhTPR 1 AL Okt ANT €4 1ICT
Moo ASTF@- 9°n7281T 0FALI NA7E W@ hLOT AL PULAMC
HF/OIN4L-68 TINPCT ALY T TTHAPA::33

2.4 A7Fe-E PONGE oo FF  hOLNTTS €CL AT Phovliar
@ALPTF AS Ndué-P Ch? 16P6T

MY 70-0 Con OC “10PP1G hs HPANTT ANNIE PP 0L

MCT PPLEPCE APLPH ®LY° PNT Chovdk T4 A°LT AOA

COLTA AN R PONGE  ooNPT hOLTTTS  €CE  0PT PAN T

Phovlim @-ABPT AG CUAT V1T Ndué-P €hT “10P6ET NhB S

LPCOAN:: ALY Ah? TGS meoid WFo- F6he 14T AL ¢+har

30 Giri v Nepal (2011) UN Human Rights Committee, para 7.5.

31 El-Megreisi v Libyan Arab Jamahiriya (1991) UN Human Rights Committee.

32 Bautista de Arellana v Colombia (1995) and Arhuacos v Colombia (1996) UN Human Rights
Committee.

33 CAT ‘Report of The UN Committee against Torture’ (1997) UN Doc A/52/44, para 257.
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OALPT NeoPST@ AV PP A%0 Ph? ooCP ®L9° NAA oo
1467 Ch A HeAI9° NART L7LAOT X710 hAN LOHPO-Ph-::

252540 PALTS CHOT ooV BT hol i}
Phesn PALTS ChHOT oo PTF FCHC abR 5 1AL onT?
Ntoopnt Pheidh PALTS CAhHOT aoNPT holli7 @At PamOTo-
NChJ Ak PF Ad:34 ALY Ah.h. 11998 9.9°. NAFHCSTNSA
T75 AAT AG GRELE 188 AL AT€ avavlf OT:hA: bl Ah.h.
N1993 hh? AC-PP ANC AS A.w.h. N1994 AG N1995 NANC AL A
ntéAooNt hfPH IC NHLPH (WAAT 1ICTF oohhd) Phsiih FCAC
ATPR 5 AG 16 £7IBPT FTAPA AA ONGA:3S NHALI® ATPA 5
MNP T NF ALPT Bh CHPANTET ANNSE PP 0890 aCT
POLLPCE ALPHTII® ShANAAE LUI° NNL PANA MLI® £ ANG NP L
LCUFTT NF ALPT 0007 PTLLPCE @LI° hé.PS&/MMASD @6,
AT5LLCT POLLNIL S L CLPTII° LehnICl-A:

ho ' 29092015 MAT TOPT LA GPA ANAD- NPLOANT Ak DT
AL NATNF@ @-ARPT N804 PECE @A hT MFaTT69° TN PP TG
AT TOFT AL P40 AEZPT7 NhavAnt Chdiéh PANSGES hHOT
ao-BTF b7 ‘NATén @-0T 102017 AgaondAhAS AgohAhd PoMNa-
CN7 Ol avavld @ (Robben Island Guidelines for the Prohibition and
Preventing of Torture in Africa) €M A1 ANDE:LA: A.h.h. 012017
Phesh PALTS CAHOT ooN-FF hoLT7 POI0NPO TG AA BN, OHICANT:
ANNGP PP @RI ®LI° ANCT PULEPCE POV ®LI° ALPH 18,

34 International PEN and Constitutional Rights Project, Civil Liberties Organisation and Interights
(on behalf of Ken Saro-Wiwa Jnr.) v Nigeria 1998 ACHPR 1; Civil Liberties Organisation v Nigeria
1999 ACHPR 5; Achuthan (on behalf of Aleke Banda) and Others v Malawi 1994 ACHPR 10;
Commission Nationale des Droits de L'Homme et des Liberté v Chad 1995 ACHPR 12; Huri-Laws
(on behalf of the Civil Liberties Organization) v Nigeria 2000 ACHPR 23; Ouko v Kenya 2000
ACHPR 27.

35 -1 hequ- International PEN, para. 79.
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PP OPT hd/ooGetdw POITTF oo Ctovdnt (AGch PALTS
CHOT  aoNPT FCHC A1PR 5 AL AmPAL ANHEeT RTC 4
AT AZRCNT L0 ovanld@ (HavdAde hh7 LV A1 PoMNa-
“CINFPHG AN CHPANTT ANNGE PP LI NNCT PULEPCE ALPH
®LI° POT Nheeh ATIC ONT AU AAAN, 188 IPS TN AGI°
h i POINPeTS  ah CTPANTE ANNGP PP L9 hNCT
POLLPCE ALPH @LI° PNt AAN PP HIELT ooGtdw YT
POLLeOITUTF D7 4oFSPT STHAN ALAD Am-13 I°AT 1@-::30

2.6 PATTC A%1éh PANSGP NPT b7 AS PATTC h%%éh
PANGE o NF KCL 0F

UNEI® PATEC hoReh PONGPR  ooNPF hOLIT RS PAHC hoRéh
PONGE ooNFT «CL 0 PUI0FPeT aohAhd TGP 1R PT7
N L.o0r0t W CCLE Pahvtat havd® @L9° hPL PHeNTT LT
Py CRPANTE ANNGE PP @RI ANCT PULEPCE ALPH @LI°
POVE OHLAeoNTT PRIETS N AmPAL 00477 1977 T1aMk:
H&P 8P aoP'rF AG PaoAON P°N2EPTT A8 UI° ARSI 0L WG
TP A%9® LA CHTEDTF QANNL GVLeT T h19° T @-0T L1425
0H6o149° Ahv.h. 11996 PATHC h%%éh PONGPR  oo-FF o}
AL L. o 4.C AILTINPOT LBMe-A (A 00PS ATLA: L AT
G09° hte AN AN L aoL4.CONTINP0T 0T O0T oLd eTiNT
PavCanl, CM h,IMY, INC::38

3% ACommHPR, General Comment No. 4: The Right to Redress for Victims of Torture and Other
Cruel, Inhuman or Degrading Punishment or Treatment (Article 5), 2017, para. 1.

37 Ximenes-Lopes v Brazil (Inter-American Court of Human Rights Series C No. 149 (July 4, 2006),
para. 127.

38 Marti de Mejia v Peru (IACommHR, 1996), para. 157.
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2.7 CA@-CT PONGE NPT ®CL 0T

Awh. N1978 9.9°. PA@-CT PONGE oo (FF €CL M NFPE@® AS
AR AT FATHZOTE  DAPCATE  AS RGETE NII89° 188 AL
ehméms. ANNLPTT AgvooCooC TPI° AL 7.0 0% oo PN
o9 o0 TN HE&PT7 [NANLE D B 3bAT AL aonAL/ao(idE TIhdbao T s
ATILECTS AONT £9°K oo T ATPAS 210N 9°MNG @Y 1Nt
94 LA oob9®] Grhy CRPANTT ANNGR PP @L9° ANCT
POLEPCE ALEN MLI° PN ATH, “10PCT ALLA ANA- Noo@®ATF h&:
PO PhOALTE L8 Alboom:3® PTI° LU PAPCATE AG RGLTL N7789°
1482 AA2ANGE: PATrT PN AT (N PhIP PI°Covd- HLQPT
AN ALCID CtMea-0T@ A9°0E NPT NAM-CT PONGE oo T
N°9°1t WiPR 3 eowl CthahA ST@- ANAe Noo@Nr MPoL. 1@
ATSUI° BV 1AL AL T eh Yt TN AL etoonldt Ot 92T
MCT 21PLE Pt 180 Noo§itdy hANTE et NG Luge
POt HLRCLA ATIAT PLI° AN TP AL LA PINLDT 9N
TG hAdldN kA Otovddg o160 AFEH AS 4L7018 158
N19702°FE (9A9° AL AL hLIE AGNS NA> P21 30NDF &-71.6H AFEH
(@LYI° NPAA Noo- NCAN PNCOY NooOA P9LI3O+® (LTHPAR 1))
NONCHIE OC 0P @7EAT  hhLLeNT 0IA  ANFo- AN
Noo30C LAN.@7 L (8 GoodF) NtovAnt €CE Mk 9°39° 92T
PATPA 3 TOT ANTLAT N @NS 'INC:

A7V 92k 0-FAP PANC ATA @-0T ANF 2980T Po.e0hTAD-7 PLEI®
WM RO OtavAnt I, OOFT 0TGP SCE 0k NHALI® ChavAnT7
WSS PLPID7 hLD h29°1T @0T 071011 0-Fmeho- M @-0T
CHPHVF® U2 2F OhTPR 3 oowld A0NGE PP @L9° aNCT

3 Ireland v United Kingdom App no 5310/71 (ECtHR, 18 January 1978), para. 96.
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POLLCPCE APLPLH A%12LI° P99.L04AND HPHE a0t LL48 AL
ANLLNOI® PPLA havAhnr INL@-::0

MAD AR PAOANT ooCIP PT7 Nddkao. $LI°T avld 18T A4 PNl
P24 142 (A.hh. 01996 @AW £17) A7 oodhl9® 1960 9.9°.
LITICHT TCLLT NPL7 AS BHCATLEN (L@ Govl ooF AL, 2 AMG
POHD PN OFLLP av It CAm-CT PONGE ao-fF O9°9°1t
TAFT7 LATIA 0910 T AL@CT PONGE oo holli7 A APCNo-
MNC:: Ae.h. N1969 PLETPO CAD-CT PONGE ool holTi7 T10PP17
BLI°E NN TAFT7 A5 LAE 10207 B0 hFPANTE ANNSE Pt
®e9° NNCT holLePCL hfLPH ®LI° PN ALLA=Y hollir ¢94n
a2 AROLET 90 @Y7 Nl T oP T T19°€L7 ., PTImN.L
a\1EPTF T AANATT hAI®S AG PTCOA MG aomNEfe “T9LN hhavFi
PADCT PONGR ooV BT O9°9°1t ATPR 3 £7.907 NaoMp P90 e+
+0C 1o N OO NG VT AANLET e 9°INE @1 hades
ANNAT AG PaoANA-TT7 oot EALE ANGP aoN-FF P99.00%60 h)OP
VL3 PF WAAVF@- 0104 “10eT A°9°r hWieh 1 00T L4 10-
YO Fe T aohAnh MA2TLLTD CLAOD T ALERICI® A aofI°LI° 1IN,
ALLAI::  (havANL P04 “I0PL T hoLE9° UG- NPILL19° Py
0A29LL7 AU-AEI® +mPd aolPST@7 ANe-C:hA: hiLe $LI° 790 PCT
Py hhPANTE ANNGE WP 0L9° ANCT hTLePCE hfPLPH ®LI°
PO PULAPD AR @4 1IC AILPH LEmC INCT LTH@-9° hTéTCo-
®LI° hherk LAY CFLAcoNt 9497 'MNC: @FLeLP oo 710k
ham-CJ" 9°0C 0 AOATE oot 9°AT Am: T8¢ (N9°9°rE Féh

40 Ramirez Sanchez v France App no 59450/00 (ECtHR, 4 July 2006).
41 The Greek case [3321/67 (Denmark v. Greece), 3322/67 (Norway v. Greece), 3323/67 (Sweden v.
Greece), 3344/67 (Netherlands v. Greece)]
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@NT NM° FPE AP AT A% INC: DAL UA9° ISP
ANNIES ANCT POLEPCE hfPH A18.U-9° hONGP ALEH NCT
PILePCE o7 hANT: ANNGE ALPH 0L 7 A hae
AOI°ChRI® 1 hhAP 210017 PoLe0NTAS NHY P-HAP U-339° 0,
CAPIDT hEPH CMPAAN AANA TFCTI° +HOma-:

GCL Mk NMADCT COANGR ooV BT O9°9°1F AR 3 AL L1110
NLARTFIS TTrE MmPELTT 294LL LI NPe LLCANTA NAd-
OLTLATNT VIC A&l avavAh avhdhA7? ATI0PPT AG AA sBh
AFPANTT ANNGE APT ©L9° ANCT ATLEPCE hfPH ®LI® PAVT
hav8s1 h8D IC NahA 14A7 ALCI3N=2 P14t ooy T
PANGP oo-F hol49° hANAS P77 ALh ooNPTF 9A9° hbe PA h.87
ATPR 7 9OC OFISTT QU PECE @A% 7 AR (HY L1
NGt a3 I PTINPLT 158 PTLaoAn T @ AR &7CTHC RSV
NN V1T 2T719° A “I0P01T ©L9° “hh CTPPANTE ANNGP
PP @LI° ANCT PULEPCE AfLH ®RI° P ALCANT LTAA ANA-
A0y (& 9028 O8AT Vs ATSLaoAN ThANAPH::4

POINSCT  FCAYDS  OHAATLYTE 0T OtovAnt Chm-CT PONIGP
(T «CE M TNCHTrFT AovhAhd AZLAING ATISE W i-CF
MLI° AOL TNCTTIE ACPERT AR meoir PAT® ANT ONChH
@-ALLT7 AT:LA: AZ°AA Aw.h. 11996 NANNG AS -ECh 182 AL
AOANT  hnh. N1992  Ph-CRNFT  PWeTT  TCE Al PT7
NooC%TS (o019 AMCTE ov3-0477 NLovAhT W% Phlbkd @ oot
ANYVE AP LA OLI° AN OAP Lk ETT ALTET AT AR hECND-

42 Spering v the United Kingdom Series A no 161 (ECtHR, 7 July 1989) para. 439.
43 Chitat Ng v Canada, No 469/1991, UN Doc CCPR/C/49/D/469/1991, 5 November 1993.
44 United Nations Special Rapporteur on Torture (Juan Méndez) ‘Report of the Special Rapporteur
on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment’ (2016) UN Doc
A/HRC/31/57, para 33.
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070CS hH.L9° NAZE A IMATAN C7LA INC (PN PEANMI® OPAT
NooOA LF@PA): T1E® PAS hWFIPE ®LIA NMovg F0L@- hovldeT
AL It AS hHLEI° NETYTHS N7 NovAN (héA ®L ovét 0P
ALE° WL TIMATA A184L P7LLLNT C7I0PLT LT 10 S CL
0k NhooANT AL PT4Aov@ AfPH hOLS <h'y O-HI°ANT ooy
PAD-CT PONGE aoNETF AT arbA 3 L7007 CNONGT ATL7TI0NPL T
AIAR LTAN P7LA AT Nl

MO GCE E NANT O O-ALPT 278 (P10 NALST AS ECh 158
(A.w.h. N1997) ANILL ooLLC N2INPET TCA O0T AI7UN+ T
ALIIN A (LY 1828 AL SCL Nk A748.0 01770 ONSA: Cav It
NA2ANT NANLE AL PPL4Aoo@ ANILL oo&ldC OTEN h&410-
I8 PT CTIARYTG PhShao Cavk LI hWPI°T Aavmed® ham- PAT
AFAC 0FAL h0LS ABL4 PP ANNIP hWEEH HLCT oo@NL hANT::
0F6eo749° a1 L a4 C N HIEP AL ATLANT ANARS hOP°ChP
TPLT ALPT N1 AL e71emd TAP 21 ANG MNA TA- LAGA:
AGT° QLY 8¢ WPAC FCL bl AARS hO9°Ch® TP+ T aoh™ VT 3 TFa-

N+ALI> O1H4Aoo0T  Ph'y CHICANT PANIL L ovfdC &CLT
Chm-CT POANGE oo BT O9°9°1rT AR 3 £71917 NeoMh 10 PPT
AT PIPGA:

NAPCATE AS R9L 1L N77L9° 1588 AL CtoN1d- he: fA PhaL'rt
L8 AUTT TLALYE PAMY°:YT NaUYT LH SCL Nk PflmPavm-

45 Aksoy v Turkey App no 21987/93 (ECtHR, 18 December 1996), para. 96.

46 Aydin v Turkey App no 57/1996/676/866 (ECtHR, 25 September 1997).

Y Ataane Akh. 011997 9.9°. eHONAT a3/ 1 SCET 004 TINPOT hTUt aohA @l av(id. 5
NPT NG ALY LICLTLAL SUTER A% AAA. 12004 9.9°. ¢hUto- AR &JCC
"hbmdme AANEP T a0 ATITVTH TP I° AL (PA AG TA HNAD- A4 OO HAP T AL ool
h0A 23 A" A7TAT 12297 108 A+

ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl
https://www.ajol.info/index.php/hujl


https://dx.doi.org/10.4314/hujl.v9i1.8
https://www.ajol.info/index.php/hujl

Hawassa University Journal of Law (HUJL) Volume 9, June 2025
a0 LCT P hPaoma: h9°h 21 7 1991 9.9°. NAATTL AS 4.L708 188
MG QCL Nk M0 2INPeT NP rF PALLOT POINSeT THCATT
AaoEaol ¢ WM PMPANTS A7 OO 6% 182 - 1970 @f P
aAdoo ¢-taoAONF 188 INC:: MHY 188 Achoo® AATL P1H0A TO-AL
SHCAZE0 77 P9°Ch 1,0 AWP7 44C 15 +7 1984 9.9°. 14.L708 VIC
NIen kol 0T A7 PN AL NHLLT A NALHIC 66 Ho-a-C
®O7EA AMCTE 0770 #TTC OC hPA 071 27°A0 AR OTEAT N7
ATRLIT  AYILLD AP ST NAE T AAYTLT LNLNM-E
ANLLC-@G APLLM:: LY L @OT AmCNL@- L2279, hOL rhy
AN ANNGE T @LI° NNCT POLEPCE ALPH ®RI° Pt
LLCONT INCE LNM-9° N-1L.227, MM NACT, AS NP LT (PLHOA
N0 oo°F GAT RICC) toodAT C7AN ANA TET AAR AL (GO
NooNPES  Nhhd® ooCda  ANdl-@-F NTen149° AN P77AN  AOA
SADY/NFST FMPP 0LTNND DA ANILE L LECT AS “ASTT ALOT
N HOPE FHGSAT U A AGICT INC: PECL bk @A MTLATOF 1H
AL Chrrd- it Goot X' Ahd-t HACANTE N9°9%8, n129 N9LT5
ANC b 0T 277 INC: U7 AMAPS AOI°ChP T 1 hILTINPP T
Aavav A (N U5 AL 'INC:*° €CLE 0k hate AAALYT AS hado-
WM IC OHLLH QA ANGE 9°Covld-7 NETTF A%IMG+P  U-0-79°
ADTIFP ACTEDT hAADNSI® NN (ooLI°LI° CLLIIL ooy~
PELNATT PavhAng aoAN @-L&F W41 FCE Mk ANAI® W7L D00
NTé M7k AL @ 77 A0 hitonL 03A 1IC 77 07LA+P0 - 1H 18T
LCONTF WHTT 1&%E Wit AILThOT AATTY TME-4P AT8NT 180
AMVEFE SV WAPT 77 ChA@CT PANSGP aoNPT Q99 AbAR 3
L1917 STAA AA hoohi? (@-AB®7 N9°N7ET ANL14):: NAATTL AS

48 Selmouni v France App no 25803/94 (ECtHR, 28 July 1999).
Ny hoqu-
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4.L710L 182 AL PHAM@ A% MNChF °RTePT TAP 10 0NFALY°
GCL Nk AXRIAET DHhAGT QWee of AmCNeo hPe NovAdT
NAZ+A 3 AL CTCA% 0L 1T NTINIC A8N 9°04-G hahA: GCL Mk
MNP AT ANNIE ®LI° ANCT PULEPCE hfEH Ne6:9° P-1hAhh-
PSTO7 TAV NPT aoAh MARA:T AT8.U9° CUILET hADS hLD
AL PULTA PalTHL 1M UBF NLLOTI A%FD. hiv hdhA 774717
hLFNI::

NAANTL AG 44708 158 AL hham@ @A A f AS hHv NAL
e A OFAL oohnd9® 1 +7 1994 %.9°. (A%%éh VIC O-NT
NréAoo@ T (0HAL 9/11 Moo LFmPA) EI9°C TMNCHTrT7
AP NHALE U OIS NG PNt oodon Po1ehh TN
He&PTF CoINFC T 0T AP VAR 100 NAMPAL A7L A7DLNSG
AN PO A3GIL UG DTl A TINLL CACT@ POTEN
I°Covd- N&BPT7 LAAT 4PE PUP1 ALLT oohtA oo CMPA: PSI°
N7AKX Aool&tT AILTLFAD- “175@9° CLATrE AN CTLmPoIT -
FRAAG AAPT OMI° P°OAM.L-P AS ANHAPLAT® APT NF +L4T ST

51

NANAPI® P NASI°CAP “I0NPC T ovhhd 9°79° ALY PAI°: NANY
NPT AL ATIAU- A NINLL-4F NF hOL 2227 ANS NPe 99840
ATLTINPC T LPMé-AN::5?

%0 Manfred Nowak et. al. (n 18); Report of the Committee against Torture (1997), para. 257; Ogechi
Joy Anwukah, ‘The Effectiveness of International Law: Torture and Counterterrorism’ Annual
Survey of International & Comparative Law: Vol. 21: Iss. 1, Article 4.

51 Yuval Ginbar, ‘Chapter 25. Torture in the 21st century: three stories, three lessons’ in Malcolm D.
Evans and Jens Modvig (eds.), Research Handbook on Torture: Legal and Medical Perspectives on
Prohibition and Prevention, (Edward Elgar Publishing Limited, 2020).

52 Akkoc v Turkey App Nos. 22947 and 22948/93 (ECtHR, 10 October 2000), para. 116.
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N0 $P+F AL NN&D L1010 CI9TT AS ECov? 148 (A.h.h. N12010)
MNC:: BNDI° A.h. 12002 7°AN0 CHIE.0T WEOT ATHLE (TMAE:
AL AZT A187) AN N9°Covd- @F 1 21710 26717 ¢FIA 240N
h177 ML OFEA +MCTCE LR AJ°Cavd- @L 7°AN MNP hoo
03A 29090 HF ALCONZIA: (HVI® N7 TMCNED/haoAE
CHTE® ANA [AdnGT COLTINET N3 G oo0A @HN AdihcEA::
FMCNED /Ao NVE CHIE@® COLTINET N AoIAR L.PLE NAPT AA
ALY 98%E 9497 (AR U3 COAMY @ AgEao®- PTICTAD: thaod®
ATLILLLCONT N7°AN AN 2INLl-6 LCONF INC:: 9°HN £7°A0
A FMCNED T havdNNET AT8.004.641 MRI° ANdAL PSS T
PILA ACI°E AFSONSNT ANFT FHIC ¢2°A0 AOAT 0FL.2.2, -FoHTH
ootk 902871 FOHH: AL TS £CUT APMC h@TAI: CLARTI
ANPLI® 348 AG PTOA 10 2°A0 AMAE P80 (et AU-roe
9987 AIRTLFA oot W 0 FEMCNEO/NacoANE AL (LA
AT LLCONT NOIMNLLlt OHLLID 9°Covd- MNGAE @OTLt 7S
A%t OFePANE 20N @0T  AANGC  LkP LA PSP INC:
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%3 Gafgen v Germany App no 22978/05 (ECtHR, 1 June 2010).
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> REDRESS and the Convention against Torture Initiative (CTI), Anti-Torture Standards in Common
Law Africa: Good Practices and Way Forward
<https://www.google.com/url?sa=t&source=web&rct=j&opi=89978449&url=https://redress.org/wp
-content/uploads/2022/04/06.04.2022-CT1-REDRESS-Anti-Torture-Law-Standards-in-

Africa Report WEB.pdf&ved=2ahUKEwjp dis6eWIAXXHS_EDHUOYDZsQFnoECBQQAQ&us
g=A0vVaw13zI3p  WWKNTRRm_SaOVIV> accessed on September 4, 2024.

%5 Article 2(1) of Prevention and Prohibition of Torture Act 3 of 2012

% African Center for Treatment and Rehabilitation of Torture Victims (ACTV), ‘THE
SITUATIONAL ANALYSIS ON THE PREVALENCE OF TORTURE IN UGANDA’, 2015, p. 83.
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57 |ssa Wazembe v. Attorney General (CIVIL SUIT NO. 154 OF 2016) [2019] UGHCCD 181 (19

August 2019)
%8Uganda Human Rights Commission (UHRC) Annual Reports of 2021 — 2023; OMCT, Uganda:
Increase in torture cases despite a strong legal framework

<https://www.omct.org/en/resources/reports/uganda-increase-in-torture-cases-despite-a-strong-
legal-framework-2> accessed on August 31, 2024.
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<https://www.ethiopianreporter.com/50707/> accessed on January 22, 2018.
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%E1%89%B0%E1%8BY%AD%E1%8B%A4-%E1%89%A0%E1%89%86%E1%3B%A8/>
accessed on November 1, 2024.

83 Ethiopian Human Rights Commission Input for the Special Rapporteur on Torture: Identifying,
Documenting, Investigating and Prosecuting Crimes of Sexual Torture Committed during War and
Armed conflicts, and Rehabilitation for Victims and Survivors: the case of Ethiopia, 24 April 2024.
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0 Immanuel Kant, Groundwork of the Metaphysics of Morals (translated and analyzed by H.J. Paton
in The Moral Law) (Hutchinson, London, 1972), p. 91.
" 'Yuval Ginbar, Why Not Torture Terrorists? (Oxford University Press, New York, 2008) pp. 64-88.
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72 Effects of Torture <https://www.cvt.org/resources/effects-of-
torture/#:~:text=Long%2Dterm%20psychological%20effects%20include,traumatic%20stress%20di
sorder%20(PTSD).> accessed on August 30, 2024; Amanda C de C Williams and Jannie van der
Merwe, ‘The psychological impact of torture’, [2013] 7(2) British Journal of Pain
<https://www.ncbi.nIm.nih.gov/pmc/articlessPMC4590125/> accessed on August 27, 2024; Danie
Meyer-Parlapanis and Thomas Elbert, ‘Psychology of Torture and its Consequences’ [2015]
University of Konstanz <https://kops.uni-konstanz.de/entities/publication/019e3184-3747-4545-
bd98-flb4cef48e21> accessed on August 26, 2024.
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NP7 PavavCanC; SALYT CHAM@- PLY7E 77 AN) POl Fo- (Ch -
ANAR P9°Cavs- NPT NP1 NINLD- PANG-hA h aow/lt hIOT
AL NATE £9°0 @S INC::84

8  OMCT, It's now (even more) official: torture is legal in Israel
<https://www.omct.org/en/resources/blog/its-now-even-more-official-torture-is-legal-in-israel>
accessed on August 30, 2024.

84 H.C. 5100/94, Pub. Comm. Against Torture in Israel v. The State of Israel et al.; Matthew G. Amand
St., ‘Public Committee against Torture in Israel v. The State of Israel et al: Landmark Human Rights
Decision by the Israeli High Court of Justice or Status Quo Maintained’ 25/3 North Carolina Journal
of International Law, 1999.
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3. avf9°Lo ¢

$LI° A= ATLAINAD TINFCT9° P AAT Bh'y CTIPANT D ANN9P
PSS aNC7? POLEPCS ALPHTS POFT U-ANLRI® P1hAhA GTo-:
ALY LCLET MIOT oPSTa ha&at AOCtH Gaod~- (41 N9A9°
APG LLE ALTIAN: MAUT 1R 174 V14T COANAS ¢7°ATh oo
GA9° hPG PA WASTT AG 0L TINPET ON9°9°rTT HPNAD AR L PPA:
909" hAPES ATFER PONGE oo T OP°I°1PT7 TIRLP W& 0N
ACI°E LWP739° 29XLPT hthe 0L @M 1Mé $919av4 e
TRALDT POLANIN:: POL TINPCT OWI°9°1T PALE UL TINPC T
A%ND1L CHALE ACTEPLTT oo@NO& LMNPAUTFPA:: NHALI® ¢0L
MOSCT AF°I AOA V1T M2ANSTFo- OC 0N 2175 @-9° M o0 T
PILLAT° T10NLCTT AavhAhN @M. 39T ACI°BLT7 A 18.0N5 LN SA::
MOPC T G0-9° aohAhd hAI°G I°FT ®LI° A° KT NN1L @41 P7I°
AN’ ALYPT NaoCy L£489° P NH20C e +0g aolP7 hdNT::

NUN9° U3 2F M@ $CF PONC CCLPT 0R9° O1L4L-8 O FENT7
NeoAOA NN ANTF IS4 (P U3 2T AF, T10P0T LR 0L
PAM-Y°:: NAAICI° 1P OMCYTH 1H (029° NANTYL 11 U%7) AUVICS
ARHAN AAZ°S L7t heets T PP @7EAT (A9°AN heH5 PUIC
nuet me9° he £A n&tT PMC @IEAT Pam- HC 297471 hag ehm-
&L h1g @ MNEST PHNC OTENT OHT) A7), NLAgo: TINPET LA
+FP0LTF PADI°: Ndud-P LTTITHT AdomNP AG TNCHT1HT AgvhahA
T0NLeT AN, 10 PTLAD- AL oohl-nédf @Y1 ALETCI:

LUT B8 NGA° WL LA av 31/ 3T APTFT 071090 LA 1T Tt
Ph? TNP LT T oo PTAPA: oo 117231 T10PCTT AHALY N7 07T
LMeoIn: NPSTl avlBr ATITITHE AR P97 AT OLBI°
gy CHANE PO T LIMTAAN: NH@7 LR TI0PPT @ TEATT
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AavaoCaooCC avf15® N 10-:: A+ V1T TI0NPCT CTAP OTEN oo
MNdué-P MITFFD @-0T NTAR aoL717 AAFAI°: TINP0TT 21N
PAo@ Pavlavl M GN9° hPG Th L ha?°0 ANCH Gaod-I
N3A AU APTF 0P LLCOAVTPA: PUICT OAI°S 7T
PUINNNCS POTEN 9°Cavd- #7274~ (eh a700 NF APT L1A: TN $0T
NaoCavl @ L8 W18LAAT° AaonANA AU-T9° NI PO T@F /74 Bbi-A::
MNOPCT T UNLE ‘AL’ TN AN T
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1. oo
AT AR O V1T POLTT TIVNLANT (489 6P 1.7 HINCT
£aN¢ P24 AI°L AG Al aowldlh £248. AS NHY1E PAT@®- QVAP
PGy NCHPT L5 MG AS HAE ALY “TVNE-PT AhTTLLeP WS
70T P ooty NG ATLY QAP PG4TV WCHTHT 4-L%T@ PAP '1@-:: PVY
NHUYE? AS WAR P71 héd I 17 N7Lavhint W ACKE AL av(ltT
ALCID- P7L.eM 9°U-¢7 ATHY OCGPT V16T AL avf0F 94Ty
NGt oowll AP AIL710 LMme®In::! (N HPe1o ATeR S HooGP
AS aof0§ PP PEU 22C%T ATICE T ha% 58A £2A0 Hoo-ao 30T
(1930-19602°F) €9°C hg°0i-0 %A9° NO&L@ PTDNS AILT aohl-T
HCHC V77 WINCHT AS 09TV A0 HPCAD- H0C AL @O-APA::?

* LLB, MA, PhD, Assistant Professor at School of Law, Hawassa University, Hawassa, Ethiopia,
Email: ayelezikargie@hu.edu.et
! John Griffiths, “What is Legal Pluralism?” The Journal of Legal Pluralism and Unofficial Law, Vol.
18, No. 24 (1986), pp. 1-55; Sally Engle Merry, ‘Legal Pluralism’ Law & Society Review, Vol. 22,
No. 5 (1988); Boaventura de Sousa Santos, Toward a New Legal Common Sense: Law, Globalisation
and Emancipation (2nd ed., Butterworths, London, 2002).
2 Abera Jembere, Legal history of Ethiopia. Hamburg and London: Lit Verlag (2000).
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LV oI5 mL9° HooSP P41V NCYT 094 HCHC v27: WINCST AS
P700N ool AL L9TNA TINLE CO1SAT T AT $214ANT AS 08771
ae-Cr NF et Mool AMT® PhAACXE  MNLTANT HAP
A0 RISATFA ATICE NBA448P AT N°TUNEP  LLE Pldt
AN ALLONT  POILTFA  (inaccessible)T M @sR, PULMLP
(costly)? ho7uNs-€ HRN OC ¢+SmN (socially misaligned) A74.0-9°
?-+¢-Hoo (delayed) AG +AM4. (timely) &V MU14E ALATT A78ATA
£ 114-N::3

N 2410 WAP PGV NACYPTT A 17 AS M7 AM9°Llo- P21
AP7: LUI° aofN5@- P91V NCYT AMT Ad-1T7 PU1T T AS TP
+meert 07MN47 184 PULLIToo®7 418 T Aav®@MN Tt P70 T
AP AP9° ATBAT @ 2114-A:: NPSTTH QAP e6FY NCEPT aonlTa-
TUNE-P AYIL T ChHAN €94 221-A0G Al AS 07T AT8.0-9° N13-4h P
A°LT AL 1ot LY OChAT @0T AdrE e7lAh@ 0770NE-P
O9°9°r 1 A@13@7 MAWA 17T 0FLS% °0ET 0L9° MAP SEF
A®P T AS TELTEP A@1TT AL oG AT E AFmEETT L79° 1152
Hef LADT “MNEP 17T Novaopn @LI° Novd.oh AL +hl '1@-::5
NAA N o020 eV NCYPT NH94 RTTFE NTINEELT WS @07
Oy St ACHFT AG LT AL NF ¢tovhl-k: ST TIaT BFAA::S
NooP'r9° Adrt NoofNE 10 ACYT @0T P7l.0010 NALTAP
TNLEPT AG Noof05F D hIP 1T O AV7: ehmeert hWCYk:

3 Alula Pankhurst and Getachew Assefa, Understanding Customary Dispute Resolution in Ethiopia
in Alula Pankhurst and Getachew Assefa (eds.), Grassroots Justice in Ethiopia: The Contribution of
Customary Dispute Resolution (Centre Francais d'Etudes Ethiopiennes, Addis Ababa, 2008), pp. 1—
76

4 Ibid

> Getachew Assefa, ‘Towards Widening the Constitutional Space for Customary Justice Systems in
Ethiopia’, Culture and Social Practice, No. 43 (2020).

& Ibid
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NP 07000 AL N7LAHAAE AS N9L4A9° POV AL P1heé-A:
NooP'9° a5 P4TY NCHET 124 TTUNEP TP6-NT A9°rE AT AN
AL, Ctav(lt ADT? POITLTE TUNER 0P ParemCE h7A0N
POV AL AMEETFT PTINLT AS CTUNLP (AT PovaoAn @-NTiIT
ANVT @ 7IC 17 W78 nHF ST00LAN LA QAR ST A1 AS
+meert TN PIE Fhd3To AP Aot RS FmEeY
LI AMVAR GV NCYPT AG AR oo(et GTFm-:

AL Chmen7 PHaoGP AG aofF GV 2C% T N9 1T NMVAP 6o
NCYT Agooo-AtE N29UNLON @-OTF £A FPACET AS Ad-+HT ONE
U'sd Al AS FAIR@F PAVT®- PULA TIHT ARYT AS P02
AT AT JCoo@t hooNlF P PONAR oot TNPDT IC
N0+ AS h01eE Y NCYT IC NTIMNY° AG Y NC%E A0
ATEVPT OLLTD ATCNMI® AL LI WIS POLNHPA av-nl-PF
A7L9.MmEavt (FBL-Lm ooy AANT QAP 99TV NCYTT hoofNF @
TV NCYT IC NP1MeoC $AMNE. WG @mMF%7 P91V NCYT ATINLT
AMNMNE CFPA: NACYLE NAN (NPSYTH ACH, AhaN) AP0 LA
BCA N2 %9 (Jaarsa Biyyaa Institution) N2°AAY T PoL.4¢CN A9°hC
A7:8 LuI° QUAR NCYT aonlt PATF@ avdPT R145.0-9° NNAATT -
AS TTUNG-P TLGT @ ao( it Pavlar QAP ST haof(F P61V OWCYT
Ty A7 A0 rT7 0998007 AS PO TTVNEG-P D917 AP ANIN.@

7 Asafa Jalata, ‘Gadaa System and Oromo Resistance’ Journal of Oromo Studies, Vol. 19, No. 1
(2012); Getachew Assefa, ‘Towards Widening the Constitutional Space for Customary Justice
Systems in Ethiopia’ Culture and Social Practice, No. 43 (2020); Alula Pankhurst and Getachew
Assefa, Understanding Customary Dispute Resolution in Ethiopia in Alula Pankhurst and Getachew
Assefa (eds.), Grassroots Justice in Ethiopia: The Contribution of Customary Dispute Resolution
(Centre Frangais d'Etudes Ethiopiennes, Addis Ababa, 2008), pp. 1-76

8 Derara Ansha Roba, ‘The Status of Traditional Dispute Resolution Institutions under the Ethiopian
Legal System’ Journal of Law and Conflict Resolution, Vol. 15(1), July—December 2024, pp. 1-12,
DOI: 10.5897/JLCR2024.0371; Derara Ansha Roba, ‘The Interplay Between Traditional Dispute
Resolution Institutions and the Formal Justice System in Ethiopia: The Case of the Jaarsa Biyyaa’
African Journal on Conflict Resolution, Vol. 24, No. 1 (2024), pp. 47-70,
https://journals.co.za/doi/full/10.10520/ejc-accordr_v24 nl1 a4 accessed on 16 April 2025.
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AMLPET ool AGoST AN AOM SOFPAA: LUT av(A
PhPl-lmr oo-nl-PT HCL A ANAT ATSANVT @ 9°CI°CT A LooAhrt:
NPsrt TCTH9° LA® ANFPOS AT8LLCT NTLLNTA o7 AS hAN
ATBNT PP 2 W1V AS 0407 Al hao 10T 121 P95 TN HooGP
FICVCATT AT AS  ANFANDT A4 HECT ATLALMSGOT @ 110
A8 U NoofNG GCL AT AT QAP GV -+ aovhi £AD
oo EINC (W7 DC%T AS HPC PANAOTE Wt CANT@ AS
PCOTPGE WILPT 8114

NATE h2M9, nALETE IC 0Ahg°0F Ndul-0N QAP ?6- TV NG T
AdaoAnt €47 @821 QAP PGV NCYPT A 1TT AS +mPert?
hoofN5F® 1V OCYT AN oo AZT0ET PTLENTA  APoTTm7
ATEMLP AG LUTT PIA I°AhT ATLOF AMANTTA: PHLY hC A U-S
ANTY PP TTUNLONT PAOVAR GV 22C%T aoOlt 191247 QAP
PG Y NCEHPT hoofs ee-F0 NCY T ATAC A 17 NHFAA LLE 9017 -1
AS MR PUINAT AP APIC ATSAT® ACIAPT AS OFN-UANT
ao(\l £2L7 90Y4@7 NP °AhT A%TPLA 1@ NooPr9° oo fNF
AT PAMEET AG POHL7 @-LLAT Naomebd® Pho°03 VHAN QUAR
eV NCH 77 AI°LT T AS T@4-T (LY 60U« ¢1800 (WP7: V77
J°AhT ATINAAT? AG QAP ¢G4TV ACH T AHooSP V7 2Co T AT -

 Boaventura de Sousa Santos, Toward a New Legal Common Sense: Law, Globalization, and
Emancipation (2nd ed., Butterworths, London, 2002).

10 Gosa Setu Tafese, Anwar Hassen Yunus and Gobezaychu Baye Kassa, ‘The Challenges to the
Informal Justice System in Ethiopia’ Journal of Law, Policy and Globalization, Vol. 105 (2021), p.1;
Yirga Gelaw, Native Colonialism: Education and the Economy of Violence Against Traditions in
Ethiopia (The Red Sea Press, 2017).

1 Derara Ansha Roba, ‘The Interplay Between Traditional Dispute Resolution Institutions and the
Formal Justice System in Ethiopia: The Case of the Jaarsa Biyyaa’ African Journal on Conflict
Resolution, Vol. 24, No. 1 (2024), pp. 47-70; Getachew Assefa, ‘Towards Widening the
Constitutional Space for Customary Justice Systems in Ethiopia’ Culture and Social Practice, No. 43
(2020).
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ANCHE AS A5 AmEETET NPT Nivd PAT®7 A9°P Ad9°
NS LFN H2e AHTIE €724-UAN AS PhhSLh A U-6T 073 s
@-0T PN POLNEACT 00 NEACTIS GV 9PAhT ACIMShC
Nooanl e PINF 2JUNLON QAR &V AC%T +H1°aC7 0% NLC
AT : NoobmA LV AWAP OCYT A®1F7 AS +TmPEYTFT A%IN4T
CAM7 ANCHF O70-YANR A7&9°F 4NN NovanlAg° oo Al T
aNFD7 P8V 2CHT ATTIANE DACLS T 1S 0911 dU-4
TIMPAL LOATA::

2. eh3 MWAP P&V OWC%YT AS ToéT

Phoe0d Ndul-0N N910hAE A4 P nAA @-0T A@- h9°03 B} @-0T
oLy AWPTE h9COEA P9L0A hivTti-th &£7% oofNl 9900080 7%
L5102 MCS  PNRLNN PSTL0 C1rC ooOlT O OPYEYTT
PPLTéL AVANTT 9°C ATV ooHT ATHLT &7F AG HIENA
097921 L3 @FA:"3 Ph9°03 (HA NNV £A@- PACHh T IAPTF ANTC
AP7: (L@ DA~ W78 UALT mo°OCT A597F ACT°F 1A0 AS
MALF PaoAnA VHOT IC m7é- P21NE-PT AhSOLeP AS 7°0EneP
a -+ INC hA-::14

a0~ U&7 HALI° A FIC (1975 AS 1980)7 (G4 (1970)F LadA (2002)*
AP AG NeAF (2023) Phe0FT QAR @V NCYT NHCHC T61
ALCIPAE  (TSHF@I®T PN N D9RTT  Aooqi

12 Hailu Tesfaye Habisso, A Short History of the Kambata People of South-Western Ethiopia
https://citeseerx.ist.psu.edu/document?repid=repl&type=pdf&doi=37fa64ch54ea6559945dad9b790
b1cd291519e9c

B heunenn AQAT D& N-HLLT avNT LAVT PA aomPd AG @-LLE FUan 22/2017 99°F chPa=
14 Ibid

15 Daniel H. Onsamo and V. Srilatha, ‘The Hadiya and Kambata Societies’ Customary Dispute
Resolution Mechanism in Ethiopia: A Systematic Review and Meta-Analysis’ Journal of Research
in Humanities and Social Science, Vol. 11, No. 4 (2023), pp. 275-280; Norman Singer, ‘The Use of
Courts as a Key to Legal Development: An Analysis of Legal Attitudes of the Cambata of Ethiopia’
in Harold Marcus (ed.), Proceedings of the First United States Conference of Ethiopian Studies, 1973
(Monograph No. 3, African Studies Center, Michigan State University, East Lansing, 1975), pp. 36—
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PULMPI°NT NLE9° HooS T PANL AS hF@-AL 0L TmAE NHo-ébT
AFAAG B¢ m7hé- (bé- (Seera) P7LAA MWAP &1V ONCYT ATEAD-
PECAN:18 QU NCFHT “91463" (maretta) MLI° “AA@-1T aoBI™ NTLA
aoCy AL ao(loh P41 10+ U QAR PeTV NCOT A 48.6-R M
ao(\/ P47 (administrative territory based) AG €714 04?7 (kinship)
+hiae £A- POVAPR ANHSRC AS &V aoPPCTT AMI°EC PPH @17
ANT8LLP “MTT o0\l Ah&CT 'bé- (heera)t I (goticho) kG hhi-
(kokota) m&9° ri (gogota) v P+CT N1 %é- (heera) NovFLC LLE:
T1¥ (goticho) ANt %é-LPH7 OMATLYE N°T-bF NANIN, L4857 AT8.U-9°
hhg (kokota) w@9° 113 (gogota) L£19° AN TLELT AG hKhONPT7
At Mhe+Hs L8 ¢hddoo. WAPR ANFSLC AS P91V ovPPC AP
214218 P (hgeag T0NL0N @0T Wé TTUNEPT AhSTLEP S
Z0The 488 ASLo-1 honk: QAR ANHSLC wS @Y 479+ o-0T
NGA4T POANT LLE LA '1@-:: N1 +£I° LTLAM OALPT AH8.U-9°
QCLT oo A7L DAL T4 APMC: LVI° ACT°77 LNMA ®LI°
LONTAA -FNA= 0770040 H7E & apGA::19

83; Norman Singer, ‘The Relevance of Traditional Legal Systems to Modernisation and Reform: A
Consideration of Cambata Legal Structure’ in Jean Tubiana (ed.), Modern Ethiopia from the Rise of
Menilek Il up to the Present: Proceedings of the Fifth International Conference of Ethiopian Studies,
Nice 1977 (A. A. Balkema, Rotterdam, 1980), pp. 537-556; Yacob Arsano, ‘Seera: A Traditional
Institution of Kambata’ The Challenge of Democracy from Below, Vol. 45 (2002).

6 Yacob Arsano, ‘Seera: A Traditional Institution of Kambata’ The Challenge of Democracy from
Below, Vol. 45 (2002).

7 Alula Pankhurst and Getachew Assefa, Understanding Customary Dispute Resolution in Ethiopia
in Alula Pankhurst and Getachew Assefa (eds.), Grassroots Justice in Ethiopia: The Contribution of
Customary Dispute Resolution (Centre Francais d'Etudes Ethiopiennes, Addis Ababa, 2008), pp. 1—
76.

18 Daniel H. Onsamo and V. Srilatha, ‘The Hadiya and Kambata Societies’ Customary Dispute
Resolution Mechanism in Ethiopia: A Systematic Review and Meta-Analysis’ Journal of Research
in Humanities and Social Science, Vol. 11, No. 4 (2023), pp. 275-280

19 Abebe Demewoz Mengesha, Samson Seid Yesuf, and Tessema Gebre, “Indigenous
Conflict Resolution Mechanisms among the Kembata Society.” American Journal of
Educational Research, vol. 3, no. 2 (2015): 225-242. doi: 10.12691/education-3-2-17.
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LU QAP ANTSLC AS P91V aoPPC HI°LS MBI® P10 UL (Kinship)
ao(\t ALCT hhgkao-t P1TALY PACHT £4% hS 715 hWATo- Ohvt
PAVAR @1V oo PPCT T10T9° o, %5 (woshebi dana)® ¥ 49 (gacho
dana) AG 297 (woma) .2C P1+ANL. ®CH T ham-: @, 85 (woshebi
dana) Nev7LC (vilage) L48 AT4%.U-9° DT 89 (Gacho dana) N@LS £4%8
AL 20T QAP ST AS GCL C7LOAM QAP ST oo PPC 10.:
20 way (woma) Nh9°03 UHAN AL QAP 710 LCT PTLONE AU7F:
NPSr hafd 10 P7900lT AS WS 4B fA AS  hOT 45 (gacho
dana)® 0h (boko) AG AA9® (ilamo) NPLLET® NHOAm GCLT AL Pb
LA®- OT7 NTLLLCAUT®. T80T AL MWAR &9t PULOT MWAR oo PPC
10027 U7 PAVAR &RV NCY T @0 NONE mPé- AS LA
PoeLLIM T PAVAP SY1T NCHET AZLEM: AAE AAE L4401
?9.0¢. 1% (mine)? 0h (boko) AG AA9® (llamo) 9704 P14 UL
(kinship) AC% T oo(lt £LLT Femo1é £ F ool Tm 1@ 1%
NHAN L8 £A FGT0 PN TICTT MO 70T $99.4.7 hLLEBET
AP7: 0h NI0 LLE ATSU9° AN ONLL-ON LLE 7190 h& £i-
D7 MMVAR h? A4S NPA hTO-AL ®L TO-AL AN LI0F AG
ATILT ooOlh Y P7LAM AR GTF@::22 gu9e Ph9e0d VAP
Y NAAAR ANFBLC AS 10 havd-C 0T CHPPLT NHooG T AL
O-OT PLLE AS NTAPT C1TPGE AT8.U9° N HPLE TLLT PP QUAP
PV AS P81 T10PE AT PALA:

20 Alula Pankhurst and Getachew Assefa, Understanding Customary Dispute Resolution in Ethiopia
in Alula Pankhurst and Getachew Assefa (eds.), Grassroots Justice in Ethiopia: The Contribution of
Customary Dispute Resolution (Centre Francais d'Etudes Ethiopiennes, Addis Ababa, 2008), pp. 1-
76.
21 Daniel H. Onsamo and V. Srilatha, ‘The Hadiya and Kambata Societies’ Customary Dispute
Resolution Mechanism in Ethiopia: A Systematic Review and Meta-Analysis’ Journal of Research
in Humanities and Social Science, Vol. 11, No. 4 (2023), pp. 275-280.
22 |bid

261



[Reflection] MAw-77- 25 N1-meEid- Ve P1aoil4f.... DOI: https://dx.doi.org/10.4314/hujl.v9i1.9

ATLY NPLLEB® P7LTT QUAR 91T QUAR avldPT AS SGT PAT®7
QVAP DANTT PI°%-A AOAS AS PO-ATT Naome9® COVAR 61V NCYET
AS UTET A%1004-P STV AS HAR OA9° ALPA-T L1750 NHVI (4
A°L WG HPRC £LLE OWPTFE ATLVIY® QUAP OTTT ACYPT AS
T@4T mNP@ NPA DDA OL TN ALNTANS ALYV LCAPA::
LUP° PAMG Uty HLLTTFT N9INLTT P6 Y TPE LAD- 700N
NCYET MNP AlEFOF A78.2077 OGI° Péd NA@- (PLLED- L0
ATELPCAN N9 AIEU-9° POA AS F19TT 290042 SHY OCoYT
ATRSC ANTL AP9C ANTF@:: 9°39° AT SV MWAP &tV ACYT
heof05 @1V ACYE IC +HM9PC AS vIP ACYT HNEfFat NHmShl
g DA ATSAT 0BLLI°: NZTUNLAN MNT H&HI® 4O £7A
TQUNE-P 425 hG STV TPE AL N4 TAINT ACAM ATLTLTY OU-6T9°
U'r PU0L00- ANAT Lav(nd-f-::23

£V Pho°03 VHN QAR 1TV ACYT A7 AT T hS Tmeer?
A%INLT POLeNTA NChT VT T4 T AS WCYTT NPA hToAE
®L TaAL AAAAG BLTPA:: WIHVI® oolhd ANV A U4 INGT1T
AG PANLPE TMNLCEYT PIAIA HEE hPIUNLAN ANAT 24 N84T
af1F PAPT PO oom@P S @-LL T ool COLhtATT UAT
T@d T APCAAU-::24

2 Daniel H. Onsamo and V. Srilatha, ‘The Hadiya and Kambata Societies’ Customary Dispute
Resolution Mechanism in Ethiopia: A Systematic Review and Meta-Analysis” Journal of Research
in Humanities and Social Science, Vol. 11, No. 4 (2023), pp. 275-280; he7und.nn: AQAF I (1-+L47
NG LAV PA aomBP AT @S GTE FUan 22/2017 49°: hPa=

2 AU hGA @0 ¢4 MWAR AG @4, JR HCHE T hTTUNLAN AOAT D4 (R4 am NG LAVY
PA oM@ P AT @-LLT avnideT NFUAN 2017 99° eFaNaN- AT AHY 8U-5 ¢90¢ AZLU - 074 @-
(T TX
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2.1. NMVAR ST AL Ad1T7 WALATD AS Aa-1rT? avdolt
LA +meert
NMVAP S5t OCYE FnénePT: PAQUAR aolfPT @L9° SFT eam-t
ADSST POIMPE: ST NNVA- ool heolS PoodA @GY°
NP em A0 CHeoIm O-AB@F Poohyr AS QAR ACT77
COINANG: oot AAT@::  OeolP-9° NMVAR 897 OCYE Aot
ATENFLLENT ORI° A@- Tk WILAPOT ool FN8L "k 14T UL W
AT "L AT/ ASTTE O 270" Nde Sk AS PADT Pl
NACT?777 oodn oo NS chd? AAAE LOMA: NHVI® P& CAD: T00N
S5 GeR, AP QWAR ST At ®L9° &FY MAANTTU- (L3-TU-
®LI° NEATU 1C At @RI GV AFTE ANAe GCST AL
PO t@Nt  AS  AOmeT SYrE hdMe WL Amfert ATTSAVTo-
POLINANT ACYT 10 LUFT QAP ACT977 Hhlde POVAPR 85/45°F
ao PPN Ma®-1rH St AR Péd LAD/PAT®- "A'L PAUNTI" N770T
P37 @B PARYT 1407 (MHeoGPm- P41V NC% T dissenting
opinion P9°A@- %L1 N1PLAN haG T RS FCL 1°LATT 1o A
hooit @A Ad-0r7 19 COMA: NNV AAD1T ao$d® OV 17 CCTTN
A SF00A: LV9° NhINd TTNLAN @NT AdrF7 AZITet AS
TUNEP STV AZINLT aow it WP VF@4 T 8140

2.2. %12 OCA A1t TmfE'r? AS ®TV? £04 oo NLd
+@-ét (Myth)
oL €TV Nh9°0d VHA NON&@: 990007 Farédt WP Nhgead-
H? NFamNéd @L8 @746 POA NATL 9°0N7T & AS 0AMD ao5hi
erhOt@ 7 CLINC 17 NMVAR §rE hooSTT 4L+ IC eeH
No90NLON @4t OO e ARY R Ue AL 9PAM
APCAAD-:: P99k oot AAMI® PACA ovdl £NGT 16F PLU

MedF avdet ®OLLN AaMPA “MNG ALY £40 107 LAAT LUTII°
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LU Mo LPOTIA: MAMID AS LUD Mé NMVAPR SYr OWCoYT
oo\l GUTT VBT WIRSETO MSET@7 ARWINL@ QAR ST
CPCOA:: NNYI° a0l PAOVAP SEF MAS M+ U-AE79° ©17 Phoo-
ALP7: MoPE & 117 0Par P10 o715 01452 NAS M+
ANADO®. Noo®T7 A@-1T7 AM9° 9°0nCTTH LAMA: SET9° hAm-1E7
ALOE AMADI@D AL NT@ CMNE®T7 LINC $CAM- AMAD D@ CL AMr:
A@1ET OTeIm Lum- MG "8 AMTTHECE ASTHE ML 270" AAe
S%1ET NooCloo. oold nA?1L OCL N7 wWi8Naol. AS hAd-1rT7
ATLao(NLT  NUAP  B8¥TT  AS  PUNT  aohlmd  SUTU/AOTT
NN F@® +mPe h75241 AS TV A7804T S aoGh: VI
nNe1e PLLm aoNild AVAPR SETF NPao-NT ATLICATDT AA®-TT
ao$9°  RIGAVF@® AS AT AHNF@  Nee@0STo-  AmferT
ATSAVT@ ALONGTE AOAFTmMeNT MAS MNF PoiT 9°0nCTT Pamo-7
a71LE CCamr mNO NUATE 9POnCTE ATLPM@-i avlk oot
anénémy LINC wrShoolm-i CUNT ah £LN@T 0ADM7 AHO-
N$oo(l 7L1LAM-: (HPEL@F N8R 9007 MNé& A8 W8T 14T
ALLCN NNAT° AZL+D® LT1146-A:: 8 Caolld &1V Tarédo T AL hd
Fen ALVPT ool AL ATLAAML AMTHE J-4n NCIVNLAN N0G@-
L114NE ACTTHIS LMANTA: BV hd.J-4n Mh9°0F NduOl PQOUVAP &1
22Co% T @0T LAD7 ANCHT ML+ TAD DG A PCOA::

3. eh30Z VHN WAR STt OCTT AADTT AS TmfE'rt fAD- 03

3.1. PADTT aowlt BG AT
NAL PN @b WIL701747 9PN Ndhuld-ON VAP &1 OWCoY T
ao(\lA: hA@t ooPr h@- (truth as justice): NepAAg, APs-Mh A1
Py aow/lit AR (Lne-nC: ACOPTA Nchd AL CHhaow /it "Cham- 1T
41" (truth as justice) T4 R NCHT 670-VAN ooA@®- oo P77 LOAA::
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25 (g QWA AT BT 0CLSINT OCYT @-0T PAVAR ST
PG AC ADTET TITTF AS AADTT aoBI° ao( L3P ARWPYT POLESA::
LUP° YIAt RV A%INAT PIE@ M At TITTR AP gude
NMWAR 285 11T @0T NIA0 L3 PA:

(HY QAR St OCYT AS 18T O0T: A 17 AZT1T e /Aa0dA7
N99.A0+4-F+ hhAt eohhd  PA@- V7P heCT? UNCPID 90290
27T (communicative rationality) 784, 94N 2C A4 RCHTT hAm-:
UNCTMN A7L7LAD NP7 AS AT AL Ctao0ld TTTIE ATA0N
ANCY T (enlightenment) NF ALY 7T CuNLtaN 01997 (societal
harmony) A%19°M hGA45 9.6 ASLD-: MVANLTON 0T £4 @O0
T4F7 Aoo@ g1 AT (inclusive) AG 9°n7e3 P17 OHANON 27T
ANLALTTI® POLSA:26 N7 J- QAP PeTY 1Lt @AT Po70NL0N
A1t A 0Nt BV AALYS At 0177 YL 0T
FhéhnePT A PULLeAT4NT AISP7E QAR ST (e PT9°
AD1TT WS PRI P aoOl Tt £2.L1 TTTHIT Nao@emC A1y 1T
ATLOLTN favAngA:: (FFevAAR (703 WA $T1T @43 P Féh
ao(\/l T QAP ST U-AE79° Hhénd 01T Ad13 AS VP WTAPT S
AATE W1%.000F 718.00CI6 AT8UI° T TER AS QAR (' £.9¢-
ANL/AYH/AOT AL Tavlbl 9°nT23 Pl ao0lt £2L1 AT AL
ATRLCH 1LY STAVFPA: GUI° NMWARD- PV OC%T Théhnd
ANATFT 085 18-k NAAYT 07T TH/07I0 1+ AS 197400 T Ad-1717
LAAIND VNLTON NLEI° TUNEP oot INC N4 LLLEDT QVAP
VT AG 940 AMPT AL tooCirR °nie3-Prl PLLEAT “TUNL-P
O2°9° 1100 S.Ch'b9® A729.A@- “TU04-P W78 (social solidarity)

%5 Gregory Vlastos, ‘The Paradox of Socrates’ in Gail Fine (ed.), The Oxford Handbook of Plato
(Oxford University Press, Oxford, 1991), pp. 127-148.
26 Jurgen Habermas, The Theory of Communicative Action: Volume 1: Reason and the Rationalization
of Society (Thomas McCarthy, trans., Beacon Press, Boston, 1984).
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CULTI® 126 AT AS N7T006-R 01T AL +avOCH (W WP7:%7 2o
MWAP &7 NCYT AdrF PGV ao0lt A7LPT oINS QAL Aot
AAF4 RS AT P eI DTETE 00T ATLILLLE NLovAn(:
NLEI° LA A 1H7 ao(lt £2L1 TTUNG-P ao 0V FF/NI°I°1HT 7S HAL
OAZ°7 AZILCET ATTVNLAN: AT SIPSA::

LV MWA? STV OCYT nHTC h7? 124 hafl (natural law theory)
IC Né RCHT A N13F@ AFAHI®T PiNdo- 910 AhfSh
ATRTLAD CHLTCE VD 724 AN PLAP aoCPT Pt AS VHLTCE
AN o-0T N4MNE @LI° AOA-ON SLA (super natural power) ¢-+44
AS PULTING oPST7 POLSA:E hY IC 0HLEH VThoéd P F-éi
O-0T Pt t@ PooNid MNP M (intervention by lightning) PAVAP
StV NCYE  CtavlbiNtT  CHLTCE  PEA 0T Aot ALNP
ATLTICTN POLNILT WIS P T@dT 1o Moo QVAP SET
AT @LTY hWECID ALATT ALNTO- ot LV LA 0-GTFar
VoM AG C ATLTLNTAT®- AJraot: BV Adrk HLTCE DRA
(@oNLP) FIAKAN: LU Al NMVAR @1V AC%T o0T Aot
POILPNC AS PU1LLNP aolP'rF hooAnT Y@ OHeR149°F HNSE NG
" 16T U AT @RI "8 A THECE ASTTT 0 270" N9
RC57 AEME AAAE ANTE A1 ha®- AR §T1T 1AL PP H4.TEP
DLI° AI°ANP Y LA AT PULENLS P04 PP TTUNGP AAN 1@ B
&L ATRTLAD P9V ACHPT WA ANS® TPLAR A1 PTG
AJld MNP RINYT A3 PTF W HETEP VT AS PLA OCYT

27 Emile Durkheim, The Division of Labor in Society. In Social Theory Re-Wired (pp. 16-39),
Routledge, 2016.

28 Robert Pasnau, Thomas Aquinas on Human Nature: A Philosophical Study of Summa Theologiae,
la 75-89 (Cambridge University Press, Cambridge, 2002).

2 John Finnis, Natural Law and Natural Rights (Clarendon Press, Oxford, 1980).
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IC ATI0FLP M0 F 2TNLON QAR &1 ACSYT O-OT QAP avl P
AS G%T P24 TPLAP AALETT Pl AS A9°ANE GV POINAT
PI°L-A AOANS AG 1AL AISACT@- CATTHONSA::

3.2. +meert

NN LBT DAL PPLN@- Fa-d (Myth) 907147 Phi0d QAP
St Ameert AL PtooOid 4TV OWCYT oV 10 AmPerT
ha@rk 2C +M9°C oNLAN: MWAR S5 ooNlkT AlE AW78.U-9°
N70NLON @NT AL NCYE POATT 9°78 1 215N NaoCavl,
LB MY @43 Fén o-0T: QAP S eam-t N99702F WG
Y0 °hng CAVF®: AmPE T Mooy TIARAN: &V +9°aAT Nh703
QA @-0T STV7 0718380 QAP &7t R PTF AS 10T 9°haCT
AL P4ME PN ATILTLNEA POLLAL 1 LUIC PULLNLST VAP
ey NCYT O-0T S8T ATLOAM-T S77rF (0T12P DeA +mee PP
AP7: @ARCTO NADYTS “TU0LAN 0LEM V7 AS NCYT AL
Ptaow /it aolP AISANT 10

2V Al OHooSP P77 AC%YT @-OT heL1io PSFF MNP +meert
02e1: M3 20400 @-OT ML N7IVNE-PT AI°ANP: AG
TLTEP o7& AILOLLLINT  ANLE. 1@c: NPSTE QUAR  SFT
AD-ALET @ NATILP HLA CTLMPE aolPST® B179L50: LV 670-UAN
PaSTrBA Wk P9°¢-A TmPeit (moral accountability) €4, AN
AL PAD AE ATLLLCID “T75E®9° MA'L AS +IC N°4-AP VY
(moral law) P21L.mefP LWPGA::30 Su9° Nh70J MWAP S5t Tm43P
e 0TI PAA0ID AS PO 9°NNG NeoNlP CAhdmet A9PANP
T o 1AT 1AL @4 1 LY POLLAP®- (MY QAR &1V NCFHT

30 Immanuel Kant, Groundwork of the Metaphysics of Morals (HJ Paton, trans., Harper & Row, New
York, 1964).
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O-NT PULAF4 2AONT AmPEYT hIAR AST “TU0EP FmeErT AL
AT 04MeE @L9° NHLTC LA P7LATT ALY 1@ (eoP'r9°
Nh9°0F T00LAN QAP S50 OOT &1V ARPT AD-ALSTD- 10978,
AS N2°LC (NZ70NLON HIL) P29.mPE ST NoolPr-9° (HY QAP 6Ty
ACoT 0T AmeErt PTIUNER RS A9°ANE AT av(lT LAD-
P17 10 BV ChmeETE AC T G107 N9INPLI°E N-LF HmPRT
NCHes “10a0T AG NAIPANP ACTIZITTINEOET AL Moo +INC “TuNe-P
FOHNT £L.I1MEN::

4. agvf9°Lo ¢

M7é WAL AS “T1NEP Al PATF@- QAR P41V NCHTT MhNMHE @-
ea e TNLNN 0T AT hoofNF® 0LI° HooGP®- &1V NWCYT
T AT? P9V IAD0T NPANON.D APAM L715A:: ATLY QAP €41y
ACoT N710eE AS 040 V7 hWOe-C NF taooChrB A7 A1
NPT hoofN5F® LI hHorSP®- P41V ACST OPe1. NMVAP
ao)O0T: ATF AG PI°6-A AOANSG AL +aoNCT Ad- 1T PUlm-a, AS
U7 POINLE oo 1L RILPT Pho0F Adwéd-0 FPhE 09°AATT
POLASA: hHv 2C OHEPH aofNE@ ®LYI° HaoGPm- P41V OGS T
NooCy  LLE PIAONNT “TUNEPE AhSILEP AS ZAth® oodhDINC
ATIMNP 2GS AZINLO AIBLa0T HLe-8 PI°0LNM-£7 PE TV AALDT
AS OCYPT N0GF CTmin A7 AFdeRe h7970 19A Heod (AL
NANLT@ PP oo0t oof0GF@ P8V NCT NLLAN@D LK
AMHE @7 POTUNLAN AEA HAP A0 P&y TEE NHLAID: LLE
ALAETTT ANFL P24 TTUNLNE A0 ALSNCE POATT WHS.U-I°
TUNEGL TNO17UrE ALTC ATSAFA 1060 B'T114-A::5

31 Alula Pankhurst and Getachew Assefa, Understanding Customary Dispute Resolution in Ethiopia
in Alula Pankhurst and Getachew Assefa (eds.), Grassroots Justice in Ethiopia: The Contribution of
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NAA goAir QAP 439D ACYT Q00T HCL NH hiP' PATE “70NL0N
¢4 aotvVEINCT IC N91MMIP° 7S hFO-AL 0L FO-AL N7LHAAG AS
NLEI° YLt @OT N91.LLE ¢4 Ad'1rh AALT A9°1FT F@dti v7
AS HPC ool POLTIN - 21490 haof0E @ 4TV NCYT
N+AA ooAir QAP P&V OCSYTT MNP PO-ATT (legitimate) ASG
+0°79 1 (compatability) LA@- A7 21T AG AMPE T PUINLY
aAP9° AT @-::

MHY A UG A745010 Ph9°03 Nduld-O0 QAP P41V AS 28751 NCY T

NA@-1T oo$9° hOEALYT AS A7 ooh& Po.eanTA®7 AmeerT
N7LavAnt Mm7é- WAL AS “TU0ER Al A2SA@- 10+ 07400 oo
AS N19%. V7 AS OCYT AL NF ool WLLI® a5 @ P41V NCYT
N #eh WAR P&V OWCHYTT A@rHT? NMVAR o000 A1 AS
PI°L-N AOAG AL PTao(lt €94 TTINLNE AT ALCT £10A:
NMVAR GV AN 9°76k ©.94- “TUNLANE At ANTANNT QVAT
At AS 9T avlden, Tt OWPFE LV9° (HooS T @-0T NPAT
AD-DT AG 7 447 +PHC DTOAL 0L TO-AE PULAANE D
NaoP9° Lu9° QAP V7 AS OC%HT X MN-YANP NF ALUPT T4TEP
P9°s-A NCYT ALY Ph9°0F Ndhl-0N T@-dP FChAtT N9°ANTT
POLEG A

nwIP NHYYE AS HHLTC V2 724 YAN oot P97 VIPTrE @e9°
1. ADPHrE nLE9° 0 PHL £.94- TTUNLNNL LCLPTE AP T @L9°
TPACELT  ATLILLLE: POLSA:  OAPYS A®F ALITT POLTA

Customary Dispute Resolution (Centre Francais d'Etudes Ethiopiennes, Addis Ababa, 2008), pp. 1—
76; Getachew Assefa, ‘Towards Widening the Constitutional Space for Customary Justice Systems
in Ethiopia’, Culture and Social Practice, No. 43 (2020); Asafa Jalata, ‘Gadaa System and Oromo
Resistance’ Journal of Oromo Studies, Vol. 19, No. 1 (2012); Abera Jembere, Legal History of
Ethiopia. Hamburg and London: Lit Verlag (2000).
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(proven truth) NF AGWY7 T0LB GAAZ°S “T17rF7 ACTMNP A7%.FA
?.2¢- AmPS AONm@- 9770 (collectively acknowledged) aoiP'r7 ahlE,
10 GUI° PULeIONCP® PAVAP GV NCHTT AT AS Tmeer7
LT PG4TV 21044 AS NCYT Aao 10T A0F L AMEFT7T A78ATa-
AS PETV AN OH T A ALY o

A7e h9P0F Aduéd-0l £a- QAP PV ACYPT NEANEST (A7
CHPT 0FALI® NNH “TVNLANT @-OTF G TV7 AT T A7L7.0AL T
NTAPTF Aovlovs: CANT® GHPT ALk AS NGFHY ACIFTT WS
V1L a0t T 1Lt @0T M0AL@ Ahk AT LTS
NPSH oo MWAP P&V NCIPTT aoCI°LT ool hG TICET T
AT AS FMEETT AL PAT AAN AS PGV ACYITT LANTT neTl
Agvao-A-F TTYNLAN WL COT AdT AS AP T IC TT1PYE hG T18CET
LG A::

QAP PV ACHTFTT ho1700 LAY PAT@T 425 AT P&V
NCYET AZIMShC hHooSP@m NCYT IC NeodAPN @RI 17 A7
Aaome9® LOLLNTA OCYT AS h0d-C NSNEATD- P67Fv NC%ET
ACTIANTT 2T0E-P FOANC AS VIC NPN V2217 ACIMShC ChTAA-::
TIC 77 LV AT4AN QA h? £AT 1Pt VAS AT SAA: LU9C NPT
MWAE &1V OWCYPFTT MTAPT (ool%T AG OHeoGP w7 hAd-PS
NANT@ oo0L3 P POD A ANGR oo BT ATPét AL hAT
NUNE-P AS Z°AENP 1P Vs ATIC AN AS HAE 4.2.8 ATSAT @
PN AG PV AS TV 9TANE Po1.Lovh> aolPF ANNT: NAHY
ehoends Nidud-0N AR PAVA PCOH NF ALWPT Ad1HT WL “TUNE-P
ACP AS AmeErT AL ITTrE L £oTha PV TTIANT HPhE
ITORE
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NooP-9° oo VLT PLAT®F QAR &V OCHPITFTTT 9TuNe-P
TPNCLIFYT A AOPPITT? 0MLCET AT AS MR
ATINLT N6FY ACYFTT 0T AIATAT AL TIPA LMNPNGA: AT8.D
fA VAP PEFU NCIPT CFALE TTUNLANT NLE9° FEhP ULt
TONCT A9°1F AG PANL AI°E aow /it PLLE. AT AP AHooSP
V7 OChZTT aowlqd NAPI9° 17 AT A AP 100 U7
ha®'rt A Fmeert NCY T IC AMLa- L1 A7 VP AS TmeerT
AMT A 00T AOL+Pd HooSP &1V NCITT TAP 03P 0
NPS PAOVAR ST NCYE P08 LA NELLTIT AS NAh-AYT
AL, o0l AT PUL00l9°6 AS GUFD POLAM POVAP  STTG
At 1EET ATLPINE-P VBT WS koo AL LOMA: LIS AMNG
CGY ALETIFT NPINATE FNENEPT aodA MarATE AR Paonlot
N3t OC%E AL AATE AIBSETO N991247 WI8.U-9° PO-A AS
19 NP TV NCYT ATERSC ANFL OC%T Nov&mC h7IA
NCHCT AS @HI0F Anh N7 oo A9LLmé PLINCT Povlt AS
T4TC 10T AS goAN D9 PF7 0PAIFP ACI°SE (punitive) ALP7 HAL
TUNGE AA9° AS 70T P7l00A0 @V OGS T (restorative justice)
Aao T PMA-::
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1. Introduction

Antony Anghie’s Imperialism, Sovereignty and the Making of International Law
offers a critical reexamination of the origins and development of international law,
challenging the conventional understanding that presents it as a neutral and universal
system of rules. Instead, Anghie argues that international law is deeply entangled
with the history of imperialism, with its principles and doctrines having been shaped
by the European colonial project. The book provides a powerful critique of how the
legal concepts of sovereignty, universalism, and development have been employed

to justify and perpetuate global inequalities.

* Lecturer at College of Law and Governance, Hawassa University, Hawassa, Ethiopia, Email:
awolali1989@gmail.com
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This book review explores Anghie’s key arguments, critically engages with his
analysis, and discusses the broader implications of his work for the field of
international law. The reviewer also considers the strengths, weaknesses, and
broader academic contributions of the book in understanding the complex interplay
between imperialism, sovereignty, and the making of international law. By
evaluating these aspects, the review aims to provide a comprehensive assessment of
how Anghie’s work reshapes the study of international law and its historical and

contemporary relevance.

2. Key Arguments of the Book
One of the central arguments in Anghie’s book is that international law’s origins are
closely tied to the colonial encounter between European powers and the non-
European world. He traces the development of international legal doctrines back to
the 16" century, when European colonial powers, such as Spain and Portugal, were
expanding their empires into the Americas, Africa, and Asia. The need to regulate
and legitimise these colonial ventures led to the creation of legal concepts that
continue to influence international law today. For instance, the concept of terra
nullius, which establishes a legal principle on lands that haven’t been inhabited by
people could be claimed by European powers, was instrumental in the dispossession

of indigenous peoples.*

Anghie further explores the concept of sovereignty, arguing that it was employed as
a tool of imperialism. European powers claimed sovereignty over their colonies on
the grounds that the indigenous populations were not sufficiently "civilised" to
exercise sovereignty themselves. This created a legal framework that justified the

subjugation and exploitation of non-European societies, while simultaneously

L Anghie, Antony. Imperialism, sovereignty and the making of international law, Cambridge
University Press, 2005
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excluding them from the international legal order.? The notion of a "standard of
civilisation" was thus central to the formation of international law, with European

states defining the criteria for inclusion in the community of nations.

The process of decolonisation, which began in the mid-20" century, did not bring an
end to the imperial structures embedded in international law. Instead, Anghie argues
that decolonisation transformed imperialism into new forms. The newly independent
states were integrated into an international legal order that continued to reflect the
interests of the former colonial powers. This is evident in the economic and political
structures that disadvantage former colonies, such as the global financial system and
the rules governing international trade.®> Anghie’s analysis highlights the continuity
of imperialism in the post-colonial world, challenging the narrative that

decolonisation marked a break with the past.

Specifically, Anghie’s book unpacks several critical analyses, which this review

highlights hereafter:

Primarily, Anghie’s critique of the universalism of international law is one of the
most compelling aspects of the book. He argues that the claim of universality often
masks how international law serves the interests of powerful states, particularly in
its application to weaker, formerly colonised nations. This critique is rooted in the
historical analysis of how international law was used to justify European colonial
expansion and the subjugation of non-European peoples. By revealing the imperial
origins of international law, Anghie challenges the idea that it is a neutral and

objective system of rules.

Besides, Anghie’s work is foundational to the Third World Approaches to
International Law (TWAIL) movement, which seeks to challenge the Eurocentric

bias in international law. TWAIL scholars argue that international law has been

2 |bid
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complicit in the marginalisation and exploitation of the Global South and that it
continues to perpetuate global inequalities. Anghie’s analysis of the colonial origins
of international law provides a historical foundation for this critique, showing how
the legal doctrines developed during the colonial period continue to shape the

international legal order today.*

Anghie’s book is also highly relevant to contemporary international legal issues,
mainly state sovereignty. His analysis of the concept of sovereignty has important
implications for debates on humanitarian intervention and the responsibility to
protect (R2P). Anghie’s work suggests that these doctrines, while often framed in
terms of universal principles, can be seen as continuations of the imperial project,
with powerful states using the language of human rights and humanitarianism to
justify interventions in the Global South. Similarly, his critique of the global
economic order resonates with current debates on global inequality and the role of
international financial institutions, such as the International Monetary Fund (IMF)
and the World Bank, in perpetuating economic dependency and underdevelopment
in the Global South.

Further, Anghie’s critical call for the reconceptualisation of international law has
significant insights to deconstruct the hegemony of imperial discourses. He argues
that international law needs to be rethought in a way that acknowledges its
imperialist roots and seeks to create a more just and equitable global order.®> This
involves rethinking key concepts, such as sovereignty, development, and human
rights, from the perspective of those who have been historically marginalised by the

international legal system. Anghie’s work thus provides a powerful critique of the

4 Ibid
5 Anghie, Antony. Imperialism, sovereignty and the making of international law. Vol. 37. Cambridge
University Press, 2005
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existing international legal order and offers a vision for a more inclusive and

equitable system.

3. The Relevance of the Book for Ethiopia and the Global South
Antony Anghie's book, Imperialism, Sovereignty and the Making of International
Law, presents a critical examination of the historical interplay between imperialism
and international law, emphasising its implications for the Global South, particularly
Ethiopia. Anghie argues that the foundations of international law were significantly
shaped by colonial encounters, where the concept of sovereignty was crafted to
justify the domination of non-European societies under the guise of civilising
missions. This perspective is particularly relevant for Ethiopia, a nation with a rich
history of resistance against colonialism and a unique position as one of the few

African countries to maintain its sovereignty during the Scramble for Africa.

The relevance of Anghie's work lies in its challenge to conventional narratives that
often marginalize colonial histories in discussions of international law. By
foregrounding the colonial roots of legal doctrines, Anghie illuminates how these
structures perpetuate forms of neo-colonialism even after formal independence. For
Ethiopia, this reflection is crucial as it navigates contemporary international relations
and legal frameworks that may still reflect imperial legacies. The book compels
Ethiopian scholars and policymakers to critically assess how historical injustices
shape current legal standings and diplomatic engagements on the global stage.

Moreover, Anghie's analysis highlights the ongoing struggles faced by countries in
the Global South against systems that continue to favour former colonial powers.
Ethiopia's experience with international institutions, such as the United Nations and
various economic agreements, often reveals a tension between its aspirations for
autonomy and the constraints imposed by global governance structures that echo
colonial hierarchies. This context underscores the importance of Anghie's work in
fostering a deeper understanding of how international law can be both a tool for

empowerment and a mechanism for continued subjugation. By critically engaging
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with Anghie's insights, Ethiopia can better articulate its position within global legal
frameworks while advocating for reforms that acknowledge and rectify historical
injustices. This engagement is essential not only for Ethiopia’s national interests but
also for contributing to broader discourses on justice and equity in international

relations.
4. Strengths and Weaknesses of the Book

Antony Anghie’s book, Imperialism, Sovereignty and the Making of International
Law, presents a groundbreaking analysis of the colonial roots of international law,
challenging the traditional Eurocentric narrative that portrays it as a neutral product
of diplomacy among sovereign equals. Anghie argues that colonial encounters have
fundamentally shaped international law, which has historically intertwined legal
principles with imperialism. This perspective is particularly significant as it
highlights how the development of international law has often marginalised non-

European societies and perpetuated global inequalities.

Anghie employs a diverse range of sources, including legal texts and historical
documents, to provide a nuanced understanding of international law's evolution. His
work is foundational for the Third World Approaches to International Law (TWAIL)
movement, which critiques the Eurocentric bias in legal frameworks and emphasises
the experiences of the Global South. In addition, the book offers a critical analysis
of sovereignty, arguing that it was selectively granted by European powers based on
a “standard of civilisation.” This notion justified colonial domination and raises
questions about the legitimacy and implications of sovereignty in contemporary
global politics. Anghie also argues that imperial structures persist even after
decolonisation, as seen in institutions like those established at Bretton Woods. This
continuity challenges scholars to examine how these structures affect newly

independent states and contribute to ongoing global economic disparities. Moreover,
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despite its complex subject matter, Anghie’s writing is clear and coherent, making it
accessible to both legal scholars and readers from other disciplines. The author
ability to distil complex ideas into compelling arguments enhances the book's

impact.

Despite these strong sides, Anghie’s book has some limitations and raises important
questions about the possibilities for reforming international law. Can a system that
is so deeply rooted in imperialism be transformed into a tool for justice and equity?
Or does Anghie’s analysis suggest that international law is irredeemably
compromised by its imperial origins? These are questions that Anghie’s book leaves
open, and they are crucial for scholars and practitioners of international law to

consider as they seek to address the challenges of global inequality and injustice.

In addition, Anghie’s focus on colonial dominance could be critiqued for
underrepresenting the agency of non-European states in shaping international law.
While he acknowledges their contributions, his analysis might risk portraying the
Global South primarily as victims rather than active participants in the legal order.
In addition, although Anghie calls for a reconceptualisation of international law, he
provides little guidance on how this might be achieved practically. A more detailed
exploration of strategies for reforming entrenched legal structures would strengthen
his argument. Besides, Anghie's critique raises important questions about achieving
a truly universal system of international law free from imperial influences. Further
exploration of alternative conceptions of universality could offer a more

comprehensive vision for future international law that promotes global justice

5. Conclusion
In Imperialism, Sovereignty and the Making of International Law, Antony Anghie
provides a profound critique of the history and development of international law,
revealing its deep entanglement with the history of imperialism. His analysis
challenges the conventional understanding of international law as a neutral and
universal system of rules, showing how it has been used to justify and perpetuate
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global inequalities. Anghie’s work is foundational to the TWAIL movement and has
important implications for contemporary debates on international law, particularly
in relation to issues of sovereignty, humanitarian intervention, and global economic

justice.

The book’s call for a reconceptualization of international law is both timely and
necessary, as it challenges scholars and practitioners to rethink the fundamental
principles of the international legal order. However, the question of whether
international law can be reformed to address its imperialist roots remains open.
Anghie’s work thus serves as a starting point for further research and debate on the
possibilities and limitations of international law as a tool for justice and equity in the

global order.

Overall, Anghie's work is pivotal in redefining the relationship between law, power,
and imperialism within international law. By exposing its colonial roots and
advocating for more inclusive approaches, he has laid important groundwork for
future scholarship and policy discussions aimed at addressing historical injustices in
global governance. However, the book's critiques regarding agency, practical
application, and universalism suggest areas for further exploration within this critical

discourse.
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