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Examining Suitability of the Draft Ethiopian Personal Property Security Rights’ Law ...

Examining Suitability of the Draft Ethiopian Personal Property Security
Rights’ Law to the Local Context

Asress Adimi Gikay™*
Abstract

In what could be regarded as a defining moment in secured transactions law
reform in Ethiopia, a new legal regime governing security interests has been
drafted under the aegis of the International Finance Corporation (IFC), evidently
based on Article 9 of the Uniform Commercial Code (UCC) of US or legal systems
(instruments) influenced by it. Pending the approval of the draft law by the
Ethiopian parliament, this article examines whether it is suitable to the Ethiopian
local context. It argues that while the anatomy of the draft law and its general
approach are consistent to the theme of enhancing access to credit, which dictates
secured transactions law reform across the globe, it suffers from shortcomings that
must be addressed. First, the draft law mandates electronic collateral registration
system in a country without the necessary perquisites for its successful operation.
Second, by adopting the Personal Property Security Right (PPSR) approach, the
draft law unnecessarily excludes security rights in immovable property from its
umbrella and defeats the purpose of comprehensive secured transactions law
reform, i.e., implementing a legal regime that covers all types of assets, parties,
and transactions. Third, the draft law has alarming terminological problems
resulting from drafter(s) misapprehension of or insensitivity to the existing legal
regime. Fourth, the unclarity of the provisions of the draft law on floating security
interest could potentially lead to costly court litigation. Fifth, in departure from
UCC Article 9 or recently reformed secured transactions laws, the draft law
entitles the creditor to take possession of the collateral upon the debtor’s default,
without putting in place the necessary tools to protect consumer debtors from
potential abusive conducts of creditors. By empowering the Collateral Registry
Office to order the police to assist the creditor in repossessing the collateral, it
potentially subjects the debtor to extra-judicial deprivation of property right, with
no judicial control mechanism. Based on comparative analysis of the key
provisions and policies of UCC Article 9, the Draft Ethiopian PPSRs’ law along
with the laws of other civil law jurisdictions to a limited extent, this article
concludes that the draft law is ill-suited to the Ethiopian local context. The paper

*S.J.D., LL.M., LLB, Currently PhD Researcher at Sant’Anna School of Advanced Studies, Pisa
(Italy). The writer can be reached via: asress.adimi@gmail.com or a.gikay@santannapisa.it. |
extend my sincere appreciation to Prof. Tibor Tajti (CEU) for the inspiration and guidance to
conduct my research in this field. | would also like to thank Michael Imran Kanu (SJD Candidate,
CEU) for his comments and suggestions. Errors and opinions are solely mine.
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suggests that its approval by the parliament be delayed for further public scrutiny
and debate among the relevant stakeholders. It proffers policy recommendations
for revision.

Key Words: Ethiopia, Security Interests, Functional Approach, Personal Property
Security Right, Movable Assets, Self-Help Repossession, Local Context

Introduction

In Ethiopia, the time for secured transactions law reform has been long overdue.
The reason is simple. The main body of the Ethiopian secured transactions law
incorporated in the Civil Code and the Commercial Code of 1960, supplemented
by subsequent piecemeal revisions through various statutes has been patently

economically inefficient.!

In my paper published in September 2017, calling for secured transactions law
reform in Ethiopia, | laid out the reasons for undertaking comprehensive reform.? |
argued, among others, that Ethiopia should adopt the unitary theory and functional
approach to security interest.® But | also cautioned that there are risks in
implementing reforms that do not take into account the local context of the
reforming country. In particular | argued that “the participation of scholars in
shaping secured transactions law reform is crucial in the view of the trend that
reforms based on international model laws promote one-size-fits-all models that
ignore the local contexts of the reforming countries.” | provided an anecdote from
Malawi, an African country with substantial technological and infrastructural
impediments, where a reform was implemented in 2013 based on the UNICTRAL

Legislative Guide on Secured Transactions Law that mandates electronic collateral

! Asress Adimi Gikay, ‘Rethinking Ethiopian Secured Transactions Law through Comparative
Perspective: Lessons from the Uniform Commercial Code of the US (2017), 11(1) Mizan Law
Review 153-197.

? Ibid 165-175.

* Ibid 175-182.

* Ibid 162.
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registry.” | pointed out that the mandating of exclusively electronic registry in
Malawi, a decision that even countries with advanced technology do not take
overnight was mistaken.® In Malawi, the majority of the people have no access to
electricity and the internet, infrastructures that are necessary for the proper
functioning of electronic collateral registry.” | noted that Ethiopia can draw lessons
from that and avoid similar mistakes through open and participatory debate on the

potential reform effort.

The Draft Ethiopian PPSRs’ law, crafted under the umbrella of the IFC clearly
ignores the local context of Ethiopia, as it appears to be an attempt to implement
the one-size-fits-all model in Ethiopia. The lack of transparency in the drafting
process was a clear indication of the fact that the draft law was indeed dictated by
and written for the self-interest of its patron with the interest of the broader
stakeholders and the draft law suitability to the local context of Ethiopia being
secondary. One of the letters to which the draft law was annexed, sent out by the
National Bank of Ethiopia was addressed only to the Ethiopian Bankers
Association, Ethiopian Lawyers Association and the Association of Ethiopian
Micro-Finance Institutions, seeking comments from these stakeholders.® The draft
law was shared with the author by an informant under condition of anonymity.
Considering that the draft law is designed mostly based on foreign law,
fundamentally changing the approach to law of security interests in Ethiopia, it is
questionable whether the aforementioned stakeholders were/are in the position to

provide meaningful feedback. Hence, it is legitimate to ask as to why a reform that

>See The Personal Property Security Act of Malawi (2013), Section 49.
® Ontario had operated with hybrid filing system for decades until it implements exclusively
electronic filing in 2007. In the US where electronic filing is utilized most efficiently, paper based
filing is still allowed in the majority of states. See Marek Dubovec, UCC Article 9 Registration
System for Latin America (2013), 28(1) Arizona Journal of International & Comparative Law 117,
123.
" Of over 16 Million total population of the country, in the year 2016, only about a million people
have access to the internet. <http://www.internetlivestats.com/internet-users/malawi/>. Accessed
on 30 January 2018.
® Ref. No.: FIS/ 22/2017. <https://i-libertarianrealist.blogspot.it/2018/05/the-draft-ethiopian-law-of-
security_14.html.> Accessed 15 May 2018.
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impacts businesses and consumers across Ethiopia has not been subjected to the
participation and scrutiny of the public at large? Isn’t transparency a value the
World Bank (of which the IFC is the investment wing) stands behind? Is there a
hidden motive for it? Or was it the Ethiopian government that advised the crafters
that one of the important branches of commercial law be enacted without the
participation of the people in the process? On what basis were the stakeholders
who had access to the draft law chosen? For instance, shouldn’t all academic

institutions, in particular law schools have had access to the draft law?

The IFC has supported secured transactions law reforms across the globe.? The IFC
both as reform advocate and an investor in sectors such as leasing and hotel
industries promotes creditor-friendly secured transactions laws.’® It deploys
experts that promote its short-term and long-term interests with benefit of the legal
reform to the broader stakeholders being secondary. An interested observer only
needs to ask why the World Bank is helping African governments in reforming
their laws. Self-interest is the only explanation for that. Nevertheless, the IFC also
utilizes a limited transparency to create the impression of transparency in the eyes
of the public and legitimacy for the reform. The Ethiopian draft secured
transactions law was public only to the extent that certain stakeholders have/had
access to it. This limited transparency allows the IFC to claim later that the
successful legal reform it assisted was transparent and every stakeholder had the
opportunity to influence the draft law. But reform is largely secretive as far as

experts who could raise meaningful questions are concerned. This ensures that

° The IFC backed the Ghanaian Lenders and Borrower Act of 2009, the 2011 Secured Transactions
Law of Romania, the 2013 Secured Transactions Law of Malawi, the 2014 Borrowers and Lenders
Act of Sierra Leone, the 2015 Law of Registration of Security Interests in Movable Property by
Banks and Other Financial Institutions of Nigeria.

19 See Tigrai Online IFC, the investment arm of the World Bank is interested to finance Ethiopia
Djibouti Fuel Pipeline Project(Tigrai Online, Nov. 15, 2016),
<http://www.tigraionline.com/articles/ethio-djibouti-pipelinel6.html> Accessed 28 January, 2018.
See also IFC, IFC Makes its 100™ Hotel Investment in Africa- Project will Improve Business
Infrastructure, General Jobs, IFC, November 10,

2011, <http://www.ifc.org/wps/wem/connect/news_ext_content/ifc_external _corporate_site/news+a
nd+events/news/hotelinvafrica>. Accessed 28 January 2018.
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legal provisions and policies that are not well-thought through are not questioned
during the reform process. Hence, the secretive nature of the reform process run by

the IFC and its loyal consultants is deliberate.

This article identifies five building blocks of the draft Ethiopian PPSRs’ law and
scrutinizes if those building blocks sufficiently respond to the needs of the
stakeholders that should benefit from the reform, including companies, financial
institutions, small businesses, and consumers.* In particular, it examines the
suitability of electronic collateral registration system, the personal property security
rights approach, terminological problems, the potential legal uncertainty associated
with floating security interest and the unfitness of self-help repossession as

enshrined in the draft law to the Ethiopian context.
1. Electronic Collateral Registration

Though the Ethiopian draft PPSRs’ law does not specifically state so, all of its
provisions governing collateral registry and registration foresee electronic
registration, with no parallel paper-based registration system. One of the recitals of
the draft law underlines that establishing single comprehensive electronic
registration regime for secured transactions in movable property to determine
priority rights among competing claimants is necessary. All of its provisions are
dedicated to the details on how to file the registration including creating a user
account at the collateral registry.'® There is no single provision dedicated to paper-
based registration in the draft law. It can therefore be concluded that the draft law
is intended to implement exclusive electronic collateral registry. It is to be noted

that, in Malawi, the 2013 Personal Property Security Act mandates exclusively

! The approach adopted in this paper is inspired by Tajti’s five building blocks of UCC Art. 9. See
Tibor Tajti (2002), Comparative Secured Transactions Law- Harmonization of Law of Security
Interests in the United States of America, Canada, England, Germany, and Hungary, Budapest,
Akademiai Kiado, p. 141.
12 Art. 23(1) (a) of the draft law states that “any person may submit a notice to the Collateral
Registry, if that person has established a user account with the Registry.”
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collateral registry by stating that “there shall be personal property security registry
which shall be electronic.”** Though the wordings of the relevant provisions of the
Draft Ethiopian PPSRS’ law are not as clear as its Malawian counterpart,
considering that the lead consultant for the two counties is the same person,** and
given the lack of any rule on paper-based registration under the draft law, it is fair
to state that the draft law is based the policy of implementing electronic

registration.

This policy choice is out of touch with the reality in Ethiopia. According to a 2017
World Bank data, Ethiopia ranks third in the world in terms of electricity access
deficit,”> with 71 Million people with no access to electricity based on 2014
statistics.® Although the situation has improved today, it has not changed radically.
According to African Infrastructure Country Diagnosis report (2010), “the
coverage of Information Communication Technologies in Ethiopia is the lowest in
Africa.”*” As of 2010:

GSM signals cover barely 10 percent of the population, compared with 48
percent for the low-income country benchmark; and the GSM subscription
rate is only 1.6 percent of the population in Ethiopia, compared with 15.1
for the low-income country benchmark. Furthermore, whereas the typical
African country adds 1.7 percent of the population to the GSM subscriber
base per year, the figure for Ethiopia is only 0.1 percent. Internet

bandwidth in Ethiopia is only 0.3 megabits per second per capita,

'3 The Personal Property Security Act of Malawi (2013) Section 49.

4 < http://natlaw.com/staff/dr-marek-dubovec/> Accessed 14 May 2018.

!> International Bank for Reconstruction and Development / The World Bank, ‘State of Electricity
Access Report’(The World Bank 2017) XIV

' Ipid 18.

17 Vivien Foster and Elvira Morella ‘Ethiopia’s Infrastructure: A Continental Perspective' (The
International Bank for Reconstruction and Development / The World Bank 2010) 15.
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compared with 5.8 megabits per second per capita for the low-income

country benchmark.®

The above data reveals that, as of 2010 more than 50 percent of the Ethiopian
population living in rural areas does not have access to internet, a situation that has
not substantially changed today. Even where there is access to the internet, there is
limited internet bandwidth which means that a slow connection could render the
operation of office works relying on the internet difficult, sometimes with
intolerable degrees of blackouts for hours or even days. Electronic filing has
obvious advantages in that creditors carrying out public notification of security
interests do not need to go through the burdensome administrative procedures to
comply with the traditional method of authenticated registration of security
agreements. There is no need to wait in a long queue in front of the notary.
Thousands of secured creditors could file registration at the same time, if the
infrastructure works well. The same is true for searching in the collateral registry
by interested third parties. Nonetheless, in a country where electricity is meagerly
accessible to the majority of the people and where less than 50 % of the population
has access to the internet, implementing electronic filing system is not a viable
solution. Even if internet use grows above 50%, users who have the required
internet bandwidth to file online registration would be limited. Certainly, rural
Ethiopians would not benefit from the system in the near future. Hence, the
drafting group clearly implemented a solution that does not reflect the local context

of Ethiopia.

In order to ensure the access of the broader stakeholder to the collateral registry,
certain countries adopted hybrid system i.e. electronic and paper based registration
systems. Ontario (Canada) had operated with hybrid filing system for decades

until it implements exclusively electronic filing in 2007.%° In the United States

18 Ibid.
19 Marek Dubovec (n 6) 123.
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where electronic filing is utilized efficiently, paper-based filing is still allowed in
the majority of the states®® including in New York.?* When the countries that are
the sources of the idea have not implemented it overnight, it is foolish for Ethiopia
to implement exclusively electronic filing. Hence, the registration regime of the

draft law must be revised to permit hybrid system.
2. The Personal Property Security Right Approach

The Draft Ethiopian PPSRs’ law applies to “to all rights in movable property
created by agreement that secure payment or performance of an obligation.”?* It
does not apply to security rights in immovable properties. Hence, it governs what is
commonly referred to in a generic term as Personal Property Security Rights. But
why does the draft law aimed bringing about comprehensive reform exclude
security rights in immovable properties? From the experience of other jurisdictions,
two explanations can be given for the adoption of comprehensive law of PPSRs.

These are historical accident and commercial necessity.
2.1. Historical Accident

To understand the historical reason for the divide between security rights in
movable property and Security rights in real property, one has to go back to UCC
Article. 9 which has clearly influenced the drat Ethiopian PPSRs’ law. UCC
Article 9 does not apply to security interests in real estate; it applies to security
interests in personal property and fixtures.?® Real estate mortgage being outside its

scope is governed by state laws.*

20 Ibid.

2t <https://www.dos.ny.gov/corps/fees_ucc.html> Accessed 14 May 2018.

*?The Draft Ethiopian PPSRs’ law Art. 3(1).

23 UCC, Section 9-109(d) (11)

24 Andra Ghent, ‘the Historical Origin of America’s Real Estate laws’ (Research Institute for
Housing America 2012) 1.
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UCC Article 9 excludes real estate mortgage from its ambit because state mortgage
laws follow three different theories of mortgage- the title theory, the lien theory®
and the intermediary theory,?® making it difficult to provide uniform law on the
subject matter. Under the title theory, the title to the property is transferred to the
lender and the lender remains the legal owner of the property for the duration of the
mortgage while in the lien theory, the mortgagor (debtor) is the owner for the
duration of the mortgage.?” In the states where the intermediary theory applies, the

mortgagor remains the owner until default on the mortgage.?®

The fact that mortgage of immovables is excluded from UCC Article 9 and is
subjected to state real estate mortgage laws is considered to create problems in the
US legal system. First, dealers of real estate do not have complete information as to
the existence of security interests in fixtures from real estate records and as such
have to bear the cost associated with checking various records including
registrations made under UCC Avrticle 9.%° Second, both by real estate claimants
and chattel-type secured parties need to be cautious of the classification of the
collateral and may need to make double or triple registrations.*® Hence, the
relegation of real estate mortgage law from UCC Article 9 which has been dictated
by differences in state laws is proven to have undesirable consequences. But the
system could not be fixed due to the irreconcilability of the existing differences

among state laws.

The explanation for the differences in state real estate laws in the US is historical.
Most of the older states in the US adopted the title theory of real estate mortgage

developed in England in order to circumvent usury law while younger states

25 Ibid 7.

% <https://www.law.cornell.edu/wex/mortgage>. Accessed 30 January 2018.

27 Andra Ghent (n 24) p. 7.

%8 <https://www.law.cornell.edu/wex/mortgage> Accessed 30 January 2018.

29 Coogan, Peter F. and Clovis, Albert L. “The Uniform Commercial Code and Real Estate Law:
Problems for Both the Real Estate Lawyer and the Chattel Security Lawyer’ (1963), 38(4) Indiana
Law Journal 536, 573.

30 Ibid.
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adopted the lien theory as the usury laws were relaxed during the 19" century
making it unnecessary to adopt the title theory.® If the primary reason real estate
mortgage is not covered by UCC Article 9 is the different approaches adopted by
state laws which in turn is explained by the historical origin of state mortgage laws,
it can be argued that for countries where real estate mortgage law is uniform

nationwide, there is no need to exclude it from secured transactions law reform.

In Ethiopia, the Civil Code governs mortgage of immovable properties
nationwide.®* States do not have the power to enact laws governing real estate
mortgage (the constitutional basis for this can be debated but realistically speaking
that is irrelevant to the topic at hand). Therefore, from historical perspective, there
IS no reason to have separate laws governing security interests in movable assets

and in immovable assets in Ethiopia.
2.2. Commercial Necessity

The second reason the personal property security right approach is trending is that
in many legal systems, despite the fact that movable assets represent a large portion
of assets of businesses,® secured transactions laws tend to have no comprehensive
legal regime for allowing debtors to access credit using movable assets as
collateral.** Financial institutions tend to settle with real estate mortgage as it is
simpler to enforce mortgage rights as real estate value tends to increase over time
and real estates are readily available for foreclosure. Hence, recent reforms are
aimed at facilitating the use of movable assets as collaterals to counter their

underutilization. But this does not mean that security rights in immovable assets

%1 Ibid 15 - 19. Since mortgage transactions in which the debtor pays high interest rates were
regarded as usurious, the title theory enabled the lender to get the title of the debtor’s property and
structure the transactions in such a manner that the debtor pays rents on the property instead of
interest rate and this enabled the parties avoid violating usury law.

%2 The Ethiopian Civil Code Art. 3041 et seq.

¥ Heywood Fleisig, et al, Reforming Collateral Laws to Expand Access to Credit (The World Bank
2006) 7.

* Ibid ix.
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should be disregarded or ignored. It simply means that a stronger legal framework
for the use of movable assets including incorporeals assets should be put in place.
In other words, creating a comprehensive legal framework that governs the use of
movable assets as collateral is necessary. But it does not necessarily call for
separating movable assets from immovable assets. In Ethiopia, certainly the

context does not justify such a separation.
2.3. The Effect of Personal Property Security Right Approach in Ethiopia

Real estate mortgage plays a key role in financing in Ethiopia. The legal regime
governing mortgage has been in place since 1960. It is as obsolete as the rest of the
Ethiopian secured transactions law. There is neither historical, nor commercial
reason to separate security rights in movable and immovable assets in Ethiopia.
The only reason the draft Ethiopian PPSRs’ law excludes security rights in
immovable assets from its umbrella is that the law is based on the template model
of the IFC. The lead consultant who also engaged in secured transactions law
reform in Malawi and dozens of other African countries is promoting nearly copy-

pasting approach.®

The problem in implementing personal property security law for Ethiopia is the
differential treatment of secured creditors with interests in movable assets on the
one hand and real estate mortgage creditors on the other hand, due to the
application of different methods of registration for the purpose of notifying the

public/third parties of the existence of security right.
A. Notice Filling for Creditors with Interest in Movable Assets

Under the draft Ethiopian PPSRs’ law, the registration of security interest should

contain the identifier of the grantor of the security interest (the debtor or the person

® Dr. Marek Dubovec whom the author met in 2015 at UNIDROIT headquarter in Rome has
advised on secured transactions law reform in dozens of African countries including in Ethiopia <
http://natlaw.com/staff/dr-marek-dubovec/> Accessed 14 May 2018.

11
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who gave the property as collateral on the debtor’s behalf), the identifier of the
secured creditor or its representative, an address of the grantor and the secured
creditor, a description of the collateral, the period of effectiveness of the
registration, and any other information to be prescribed in the directive to be issued
pursuant to the draft proclamation.®® The draft proclamation’s registration
provisions incorporate what is termed as notice filing system as opposed to

authenticated registration.

The notice filing system which was introduced by UCC Article 9 provides
subsequent creditors (or third parties) general information on the existence of
security interests attached to the property of the debtor. Essentially, notice filing
system considers it unnecessary to provide the security agreement or its details to
third parties; hence it requires disclosure of information that should be

supplemented by further inquiry from the debtor by interested thirds parties.*’

The notice filing system is based on the policy that subsequent creditors should
inquire the details of the transaction from the earlier creditor(s). Subsequent
creditors can require the debtor’s approval of prepared statement of account that
discloses the indebtedness of the debtor; failure of the debtor to give approval is
sign that the debtor is hiding credit information and therefore it is helps subsequent
creditor to decide not to extend credit to the debtor.*® The theoretical benefit of this
system is the reduced transaction cost; both in terms of time and money spent to
comply with the registration. The draft Ethiopian PPSRs’ law confers this
advantage upon creditors with personal property security rights. But how about real
estate mortgagors? Do they benefit from similar system? The answer is negative

(see infra section B).

% The Draft Ethiopian PPSRs’ law Art. 26(1).

37 Robert I. Donnellan (1964), ‘Notice and Filing under Article 9” (1964) 29 Mo. L. Rev.1, 1,

38 Jens Haussmann, ‘the Value of Public-Notice Filing under Uniform Commercial Code Article 9:
A Comparison with the German Legal System of Securities in Personal Property’ (1996) 25 Georgia
J. Int’l and Comp. Law 427, 444. See UCC (2010) § 9-210(b).
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B. Authenticated Registration for Real Estate Mortgage Creditors

A comprehensive registration system requires registration of different types of
transactions such as financial leasing, sale with retention of title and consignment
in a single registry and makes it easier to inquire information on the status of
assets, i.e., whether an asset is encumbered or not. But notice filing is also aimed at
reducing the transaction cost involved in authenticated registration system, i.e., the
amount of time and money spent in conducting the registration. Ethiopia has
authenticated registration system for security interests which requires the security
agreement to be authenticated and registered by a notary and the notary has
substantial authority to that effect including to ascertain whether: the formalities
for the relevant contract are met; the parties have the capacity and authority to sign
the contract and others.®® All acts creating or varying mortgage must be entered

into a register of mortgages.*°

The main advantage of authenticated registration system is its paternalistic nature
because a state authority or a notary checks the validity of the security agreement
giving the parties more opportunity to do so at the stage of registration. Its
disadvantage is inflexibility and higher transaction cost because it requires
unnecessary details regarding the transaction to be registered. Furthermore,
because authentication requires the entire document to be produced to the authority
in charge, the parties or their legal representatives must be physically present at the
authority in charge and deposit copy of the relevant agreement entailing higher

transaction cost.

With the enactment the draft Ethiopian PPSRs’ law, real estate mortgage creditors
are stuck with this old system of registration system while secured creditors

governed by the new law benefit from efficient registration system. Why would

¥ FDRE Acts and Documents Authentication and Registration Proclamation, No. 334/2003,
Federal Negarit Gazzet, Legal Notice No. 54(Addis Ababa, 2003). See Arts. 2(1) & 4.
40 See Ethiopian Civil Code Art.1573.
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consultants and policy makers who seem to be interested in implementing
comprehensive legal regime and enhancing efficiency in transactions leave real
estate mortgage out of the new legal framework? The reason is simple- there is no
template model that encompasses both personal property and real property
securities, and it requires much more effort to contextualize the readily available

model to the local context.
3. The Functional Approach & Conceptual Flaws

The draft Ethiopian PPSRs’ law follows the functional approach to security
interests. First, it defines security agreement as an agreement, regardless of
whether the parties have denominated it as a security agreement, between a
grantor and a secured creditor that provides for the creation of a security right.**
Second, it defines security right as “a property right in movable property that is
created by an agreement to secure payment or performance of an obligation,
regardless of whether the parties have denominated it as a security right, and
regardless of the type of movable property, the status of the grantor or secured
creditor, or the nature of the secured obligation.”** But how is the functional

approach incorporated in these definitions?

UCC Article 9 is the origin of the functional approach to security interests- the
notion that all transactions that secure the performance of an obligation should be
brought under the roof of a single statute regardless of the formal label the parties
give them.”® Under this approach, the characterization the parities give to the

transaction in question or the failure of the parties to name their transaction as

*! The Draft Ethiopian PPSRs’ law Art. 2(43).
“2 |bid Art. 2(44).
#UCC §9-109(1) (a).
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security agreement is irrelevant as long as the transaction in reality secures the

performance of an obligation.**

The functional approach to security interests ensures that transactions whose
economic function is to secure payment or performance of an obligation be treated
as secured transactions and be subject to secured transitions law. By applying
essentially similar rules to all security interests, the approach eliminates the
differential treatment of different transactions and parties. This does not mean that
minor differences that are designed to fit the peculiarities of different types of
assets or parties are eradicated entirely. The draft Ethiopian PPSRs’ law has

enshrined this innovative approach to treating transactions.

The functional approach to security interests requires a shift from dogmatic
treatment of transactions prevalent in civilian systems® to purpose assessment.
Unsurprisingly, this approach is unfamiliar to the Ethiopian law of security

interests. Hence offering a practical example to demonstrate the concept is useful.

One of the transactions that is treated as secured transaction using the functional
approach is a title financing transaction. Title financing is a generic term referring
to transactions where the financier has the title to the ownership of the asset while
the debtor has possession within the framework of the relevant legal arrangement.*®
These transactions include sale with retention of ownership, financial leasing, and
consignment. In legal regimes adopting the functional approach, title financing

transactions are re-characterized as secured transactions.*’

* Cindy J. Chemuchin (ed.) Forms under the Revised Uniform Commercial Code Article 9
Committee, Task Force on Forms under Revied Article 9, 2nd Ed. (American Bar Association
2009), p. 4.

*® Tajti, Tibor, ‘Consignments, and the Draft Common Frame of Reference’ (2011), 2 Pravni Zapisi:
Godina 358, 362.

“® Philip R. Wood, Title Finance, Securitization, Derivatives, Set-off and Netting (Sweet & Maxwell
1995) 4.

" See UNCITRAL Legislative Guide on Secured Transactions Law (2010), Recommendation 50-
64.
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The draft Ethiopian PPSRs’ law re-characterizes financial leasing, hire purchase
and sale with retention of title as security agreements.*® While the approach takes
Ethiopian secured transactions law in the right direction, the draft law raises
serious conceptual/terminological concerns that reveal the lack of serious effort put
into crafting it. More specifically, the draft law lists certain transactions to which it
applies without defining the transactions in its definitional section even when the
transaction is undefined under Ethiopian law in general. Accordingly, the draft law

applies to “... financial lease, right under a hire-purchase agreement, charge,
security trust deed, trust receipt, commercial consignment...”*® Some of these
terms including charge, security trust deed and commercial consignment are
defined neither in the draft law, nor under the Ethiopian legal system in general.
Defining these terms is one of the most arduous tasks. Commercial consignment

and charge are used as examples here to explain the challenge.
3.1. Commercial Consignment

Consignment - a tripartite transaction whereby goods are delivered by the
consignor to a consignee who deals in the goods with third parties™ falls under
UCC Article 9 under certain conditions. Consignment is title financing transaction
because the consignor retains the title to the good delivered to the consignee. The
purpose of consignment is to allow the consignee to sell the goods in consignment
without having to take the risk of mismatch in demand and supply of the goods in
question since the title to the goods in consignment remains with the consignor
with the possibility for the consignee to return the goods to the consignor, should
the former not be able to sell the goods. The specifics of the rights and duties of the

parties is determined by contract subject to mandatory law.

*8 For further explanation, see Asress Adimi Gikay (n 1) 176-182.

* The Draft Ethiopian PPSRs’ law Art. 3(1) (a).

% Richard W. Duesenberg, ‘Consignment under the UCC: A comment on the emerging principle’
(1970), 26 The Business Lawyer 2, p. 565.
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A. Commercial Consignment in the US

Consignment has different variations. True (obvious Consignment), Non-Obvious
consignment, Quasi-Consignment (Disguised Security) and Extended Consignment
are the common four types of consignment out of which only the last three fall
under UCC Article 9.

The central problem consignment poses is ostensible ownership, i.e. the consignee
appears to be the owner of the goods whose ownership remain with the consignor
and thus leads third parties to believe that consignee is the owner.>? To solve this
problem, treating consignment as a secured transaction and subjecting it to
registration is the solution adopted by UCC Article 9. However, under UCC Atrticle
9, not all forms of consignments are treated as secured transactions. For instance, a
true consignment- where the consignee is known to third parties to sell the goods
on behalf of the consignor does not pose ostensible ownership problem and it does
not fall under UCC Article 9. This is because third parties dealing with a true
consignee know that the consignee is not an owner and they do not need additional

protection.

As the above overview shows, defining commercial consignment is not a walk in
the park. Not all types of commercial consignments are subject to secured

transactions law as they present different types and degrees of legal problems.
B. Consignment in Ethiopia

The draft Ethiopian PPSRs’ law simply states that it applies to commercial

consignment without defining it. In Ethiopia, there is no law that defines

51 See Tajti (n 45) 388-389.
%2 Louis F. Del Duca, et al, Secured Transactions under the Uniform Commercial Code and
International Commercial Code (Anderson Publishing Co. 2006) 3. See also, Flint, George Lee Jr.
& Alfaro, Marie Juliet ‘Secured Transactions History: The First Chattel Mortgage Acts in the
Anglo-American World (2004) 30(4) William Mitchell Law Review 1404, 1405.
53 UCC (2002) § 9-102 (a) (20).
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commercial consignment. The Ethiopian Commercial Code is the first code
addressing consignment but only in the context of carriage of goods.> It also
mentions consignment in the context of sale of goods and in other fields but none

of them are relevant to secured transactions law.*®

Continental Europeans legal systems locate consignment in the law of agency and
sales disconnecting it from secured transactions law.>® The same approach seems to
be reflected under the Ethiopian law. With no substantive code or statute defining
commercial consignment, the Ethiopian bankruptcy law recognizes an arrangement
similar to commercial consignment where goods consigned to the debtor for
deposit or for sale on behalf of the owner may, if they exist in kind, in whole or in
part, be recovered from the debtor.>” It is important to realize at this point that the
bankruptcy law assumes that commercial consignment is governed by substantive
law. The assumption is wrong to the author’s best knowledge because there is no
clear statutory definition for consignment. Moreover, the bankruptcy law
intermingles bailment with consignment because it refers to goods received by the

debtor not only for sale but also for deposit.

The fact that the draft law purports to apply to a commercial consignment without
defining the concept clearly illustrates that the drafter(s) simply used a template
model without critically examining the existing Ethiopian legal rules and concepts.
This is apparent in the fact that commercial consignment is listed together with sale
with retention of title, the latter having fairly clear definition under the Ethiopian

Civil Code.”® More revealingly, the draft law defines financial leasing,®® hire-

54 See Ethiopian Commercial Code Art. 571 & Federal Negarit Gazeta, Legal notice No.58 6th
September, 1960 & The Proclamation to Amend Carriage of Goods by Land 547/2007 Arts 4 &
12(2).

55 See Ethiopian Civil Code Art. 2236.

56 Tajti (n 47) 378.

57 Ethiopian Commercial Code Article 1074.

*% The Ethiopian Civil Code Art. 2287.

% The Draft Ethiopian PPSRs’ law Art. 2(2.18).
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purchase,®® corporeal asset®* and possession® all of which have well-settled
meaning under Ethiopian law relative to commercial consignment. There does not
appear to be any other plausible explanation than that the drafter(s) lacked adequate
understanding of the existing Ethiopian legal regime in defining well-settled

concepts while leaving commercial consignment undefined.
3.2. Charge

Charge is another legal transaction the draft law covers. But the term has no
meaning under the Ethiopian law of security interests or the Ethiopian law in
general. The Ethiopian income tax law states that “where the tax authority has
served a notice on the registering authority(of its preferential claim over the asset
of the defaulting tax payer), the registering authority shall, without fee, register the
notice of security as if the notice were an instrument of mortgage over or charge on
such asset, as the case may be, and such registration shall, subject to any prior
mortgage or charge, operate while it subsists in all respects as a legal mortgage
over or charge on the land or building to secure the amount due.®®* The income tax

law does not define what charge on an asset is.

Charge is a generic term that refers to security interest under English law and law
of countries that are influenced by English law. Under English law, a charge can be
fixed or floating charge (meaning a security right that attaches to specific asset or

floats over the after-acquired assets of the debtors respectively).** In Germany,

% 1bid Art. 2(2.23).
® 1bid Art. 2(2.9).
%2 1bid Art. 2(2.9).
% The Ethiopian Income Tax Proclamation No. 286/2002, Art. 80(4).
®See generally Roy Goode, Commercial Law, 2nd Ed, (Penguin Books 1995) 732. See also Asress
Adimi Gikay (n 1) 184-188.
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there are two well-known security devices governed by the Birgerliches
Gesetzbuch (BGB) - German Civil Code, i.e., Hypothec and Land Charge.®®

Under the BGB, a plot of land may be encumbered in such a way that the person in
whose favor the encumbrance is created is paid a specific sum of money from the
plot of land.®® The key difference between hypothec (the equivalent of real estate
mortgage under Ethiopian Law) and land charge is that while “hypothec secures a
personal claim against the owner of the property (or a third party) and is dependent
on the existence of the specific debt, land charge is a "stand alone" security right,
independent of a claim to be secured.”® In Germany, the stand-alone land charge
has some advantages. When the underlining contract of loan is invalid, hypothec as
an accessory security ceases to exist while land charge survives.®® Moreover, when
a business debtor receives additional line of credit from a creditor the original land
charge suffices to secure the new obligation of the debtor without additional steps
being taken to that effect.®

The only security rights that can be acquired on immovable property in Ethiopia
are mortgage and the least utilized antichresis; none resembles land charge as
governed under German law. Under the Ethiopian Civil Code or Commercial Code
or any other statute there is no definition of term “charge” comparable to the one
under the BGB. Since draft Ethiopian PPSRs’ law applies to security rights in

movable assets, neither land charge, nor real estate mortgage and antichresis are

% German Civil Code (BGB) in the version promulgated on 2 January 2002 (Federal Law Gazette
[Bundesgesetzblatt] | page 42, 2909; 2003 | page 738), last amended by Article 1 of the statute of
27 July 2011 (Federal Law Gazette | page 1600). <http://www.gesetze-im-
internet.de/englisch_bgb/englisch_bgh.html#p2598 > Accessed 30 January 2018.
% BGB Art. 1191(1).Translation service provided by Federal Ministry of in cooperation with Juris
GmBH, <www.juris.de> Accessed 30 January 2018.
%" David Cox et al, Endrik Lettau, Security over real estate: Germany compared to England and
Wales (White & Case LLP, 2006), p. 21.<allaw.com/1-204-0956#.>Accessed 06 September 2017.
%8 Christian Hertel & Hartmut Wicke (2005), Real Property Law and Procedure in the European
Union National Report Germany, European University Institute (EUI) Florence/European Private
(Ia_gaw Forum in cooperation with Deutsches Notarinstitut (DNotl) Wirzburg, p. 38.

Ibid 39.
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relevant it. Hence, the fact that the draft law uses this term without defining it is

simply a drafting problem that must be remedied.
4. Floating Security Interest

Another problematic aspect of the draft law is its imprecision in addressing floating
security right. When security right is created on the debtor’s present and after-
acquired property, it is referred to as floating security interest.”” One of the
attributes of modern secured transactions law is that it “permits all property,

"’ 10 increases the

whether existing or to be acquired, to serve as collateral for loan
debtor’s borrowing basis and access to credit. To understand how the draft
Ethiopian PPSRs’ law allows the debtor to use its present and future assets as
collateral by entering into one security agreement, it is expedient to start by

explaining floating security interest under UCC Article 9.
4.1. Floating Security Interest in the US: Floating Lien

Under UCC Article 9, the creditor can encumber the debtor’s present and after-
acquired property’® through floating lien in the terminology of US secured
transactions law.”® Gilmore defines floating lien as “an interest in all the assets of a
borrowing enterprise, whether owned by the borrower when the loan is extended or

subsequently acquired.”™

There is no single provision that creates floating lien Under UCC Article 9, rather a
secured creditors use different provisions to acquire security interest over present
and future assets of the debtor. The first one is the provision under which the

security interests attaches to an after-acquired property, in which case the security

" Arthur J. Harrington, “Insecurity for Secured Creditors: The Floating lien and Section 547 of the
Bankruptcy Act’ (1980), 64(3) Marquette Law Review 447, 449,
™ Heywood Fleisig (n 33), p. 30.
2 UCC § 9-204(a).
3 Harrington (n 70) 449.
™ Grant Gilmore, ‘Purchase Money Priority’ (1963), 76 Harvard Law Review 1333, 1333.
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interests attaches and perfects the moment the debtor acquires rights in the
property.” “The second set of provisions which are thought to contribute to the
floating lien are those that allow the security agreement to cover future advances

whether or not committed for.”’®

The third possible component of floating lien is the abolition of Benedict vs Ratner
rule by UCC Atrticle 9”7 as a consequence of which security interest is not invalid
or fraudulent merely because the debtor uses proceeds or acts as though there was
no security interests, i.e. exercises unfettered dominion over the collateral.”® The
abolition of Benedit vs. Ratner rule allows the secured creditor to take security
interests in the debtor’s accounts receivables without being required to exercise

control.”

Under UCC Article 9, by using the clause “owned and after acquired assets” the
parties can avoid specific description of the collateral as long as the security

agreement identifies the collateral reasonably.®

Floating lien can create monopoly over the assets of the debtor and may discourage
subsequent lenders from providing loan; the phenomenon is called situational
monopoly.®* UCC Article 9 resolves this problem by giving super-priority to

Purchase Money Security Interest (PMSI).2?

Generally, for a security interest to qualify as PMSI, (1) the creditor must have

extended "enabling” loan -a loan that made it possible for the debtor to acquire

"> UCC, § 9-204(a). Peter F. Coogan (1959), ‘Article 9 of the Uniform Commercial Code: Priorities

. among Secured Creditors and the “Floating Lien.”’(1959), 72(5) Harvard Law Review 838, 851.
Ibid.

" Ibid 853.

® UCC § 9-205(a).

" Coogan (n 75) 853.

% n Re Filtercrop, Inc., United States Court of Appeal, Ninth Circuit, 1998, 163 F. 3d 579. See also

UCC §9-108.

8 Anthony Townsend and Jackson, Thomas H., ‘Secured Financing and Priorities among

Creditors’(1979), 88 Yale Law Journal, 1143, 1167.

$2UCC (2002) § 9-103, (b) (1-3).



Examining Suitability of the Draft Ethiopian Personal Property Security Rights’ Law ...

rights in property that it did not previously have and (2) the loan must be traced to
identifiable, discrete items of property.®® If the loan is extended for a purpose other
than financing a particular item, there is no PMSI as it is the case when the loan
cannot be traced to a particular item of good.2* Any valid security interest created
to secure the performance of an obligation incurred to finance identifiable
collateral is PMSI.2® The goal of PMSI super-priority is to ensure that where the
debtor’s present and future assets are encumbered, subsequent lenders are
encouraged to provide credit to the debtor by virtue of the super-priority PMSI

enjoys.

To sum up, floating lien widens the debtor’s borrowing basis by permitting the
debtor to grant security interest in after-acquired assets. In order to offset the
pervasive effect of the device from subsequent lenders point of view, UCC Art. 9

gives super-priority to security interest of subsequent financiers of specific assets.
4.2. The Draft Ethiopian PPSRs’ Law and Floating Security Interest

There are three relevant principles under the draft Ethiopian PPSRs’ law pertinent
to floating. First “a security agreement may provide for the creation of a security
right in a future asset, but the security right in that asset is created only at the time
when the grantor acquires rights in it or the power to encumber it.”®® Second, “a
security right may secure one or more obligations of any type, present or future,
determined or determinable, conditional or unconditional, fixed or fluctuating.”®’
Third, “the priority of a security right extends to all secured obligations, including

obligations incurred after the security right became effective against third parties

& Townsend and Jackson (n 81) 1165.
 1bid.
8 Scott J. Burnham, the Glannon Guide to Secured Transactions, Learning Secured Transactions
through Multiple-Choices, Questions and Analysis (Aspen Publishers 2007) 36.
¥ The Draft Ethiopian PPSRs’ law Art. 4(4).
8 1bid Art. 5(1).
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(save certain exceptions that are not relevant for the purpose at hand).”®® These
three principles enable the secured creditor and the debtor to enter into an
agreement whereby the creditor’s security right extends to future assets of the
debtor provided that they are acquired by the debtor/grantor and become
disposable. Furthermore, they enable the debtor to encumber his/her asset, with
single agreement, for obligations that may be incurred in the future. But the
relevant provisions of the draft law do not clearly indicate that the creditor’s
security right can float over shifting assets of the debtor. On the contrary, the draft
law states that the priority of a security right covers all collateral described in the
notice registered in the collateral registry, whether they are acquired by the grantor
or come into existence before or after the time of registration.®® Considering that
the collateral description should sufficiently identify the collateral whether it is
existing or future asset, it is difficult to say with certainty that this principle creates

floating security interest.

A counter argument for the above would be based on the rules that give priority
right to acquisition security right defined as a security right in a corporeal asset or
intellectual property, which secures the obligation to pay any unpaid portion of the
purchase price of the asset or other credit extended (this is the functional equivalent
of purchase money security interest under UCC Atrticle 9).% Those provisions are
meant to ensure that in case of conflict between the security rights of a secured
creditor who has provided loan to the creditor by taking security interest in a future
asset and the security right of the person who has sold that asset or granted loan for
the purchase of that asset, the security right of the latter prevails.®* Such a conflict
can occur only if the non-acquisition security right holder can acquire such right in

future assets of the debtor.

% Ibid.

8 |bid Art. 51(2).
% 1bid Art. 2(2.1).
°! Ibid Art. 57.
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But acquiring security right in future assets is not contestable under the draft
Ethiopian PPSRs’ law. What is unclear is whether this right can hover over the
shifting assets of the debtor and survive the requirements of collateral description.
In the US where floating security is well utilized, litigations on the effect of the
after-acquired clause usually arise. In Re Filtercrop, the 9" Circuit Appellate Court
faced “whether under Washington law, a security agreement that grants an interest
in “inventory” or “accounts receivable,” presumptively includes after-acquired
inventory or accounts receivable.”®? The court held that the description does extend
to after-acquired accounts receivables because there was no evidence to the effect
that the intent of the parties was to limit their agreement to specific after-acquired
receivables.”® But the court held that the agreement does not extend to after-
acquired inventories because the agreement contained an attachment of list of
inventories that the court used as an evidence of the intent of the parties to limit the
inventories to present inventories.” One of the questions to ask with respect to the
draft Ethiopian PPSRs’ law is the following: if the parties to the security agreement
state in their agreement that the creditor’s security right extends to the presently
available assets of the debtor and accounts receivables, does this agreement cover
all accounts receivables of the debtor without regard to their source and when the
accounts receivables are due? What if the agreement applies to identified or listed
inventories and to unspecified accounts receivables? At least in the US, these
questions gave rise to litigation. It is difficult to assume that the situation would be

any different in Ethiopia.

The problem could have been avoided by stating that the creditor can take security
right in the present and future assets of the debtor by a single agreement and by at
least by illustratively listing the scenarios in which an agreement does not apply to

certain assets. One could find ample of cases from US courts to draw lessons from.

%2 In Re Filtercrop, Inc., United States Court of Appeal, Ninth Circuit, 1998, 163 F. 3d
579.<http://caselaw.findlaw.com/us-9th-circuit/1179673.html> Accessed 29/09/2015.
% |bid.
* Ibid.
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If the intention of the drafter(s) is not to give wide power to the parties to encumber
future assets, it could clearly be stated that unless the future property is specifically
identified by the parities, the security agreement does not extend to it. If the draft
law enacted in its current form, courts would be congested by litigation on this

issue.
5. Private Enforcement of Security Rights: Self-Help Repossession

Private enforcement refers to the enforcement of security rights without the
involvement of the court. Efficient and fair procedure of enforcement of security
rights serves the interests of both the debtor and the creditor. While creditors could
enforce their claims at least cost, debtors would in turn benefit from increased
access to credit that results from creditors’ willingness to extend collateralized
loan. Due to the fact that traditional court administered enforcement of security
rights is generally lengthy and inefficient, private enforcement mechanisms remove
the judiciary from the enforcement process and thereby reduces the cost of
enforcement.®® Self-help repossession which is enshrined in the draft Ethiopian

PPSRs’ law™ is one aspect of private enforcement of security rights.
5.1. Self-Help Repossession

Self-Help repossession refers to the secured creditor’s right to take possession of
the collateral upon the debtor’s default without the assistance of state official.”’ It is
one of the controversial institutions in the discourse of secured transactions law
reform, especially in civil law countries. Addressing how continental European

lawyers perceive self-help repossession, Warren and Walt wrote “the Europeans

% see Catalin-Gabriel Stanescu (2015), Self-Help, Private Debt Collection, and the Concomitant
Risks: A Comparative Law Analysis, Switzerland, Springer Publishing, p. 1.

% The Draft Ethiopian PPSRs’ law Art. 83(1).

7 UCC § 9-609.
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tend to see it as another example of American Barbarism: You mean the creditor

can just go and steal the property back?”%
5.1.1. Self-Help Repossession under the Draft Ethiopian PPSRs’ Law

As part of providing wider room for private enforcement of security rights, the
draft Ethiopian PPSRs’ law entitles the secured creditor to take possession of the
collateral upon the debtor’s default without applying to a court, if the grantor has
consented to it in the security agreement or at the time the secured creditor attempts
to obtain possession of the collateral, the grantor or any other person in possession
of the collateral does not object to the repossession.”® Strikingly, the draft law
states that “if the grantor or any other person in possession of the collateral objects
to giving possession of the collateral to the secured creditor, the Collateral Registry
Office shall have the power and duties to order the police force.”*®® Many
implementation problems arise from the self-help procedure under the draft law. To
have clear idea about the self-help repossession procedure of the draft law, the
overview self-help repossession under UCC Art. 9 and how the balance between
efficient enforcement of security rights on the one hand and protection of consumer
rights on the other hand is struck should be imperative. Furthermore, self-help
repossession in other civil law jurisdictions is also examined to provide an insight

into how the draft law should be improved.

5.1.2. Conditions for Exercising Self-Help Repossession under UCC
Article 9

Under UCC article 9, the secured creditor has the option of repossessing the

collateral under section 9-609 through either judicial®® or non-judicial means.**

98 William D. Warren & Steven D. Walt, Secured Transactions in Personal Property, 7th ed
(Foundation Press 2007) 2609.
% The Draft Ethiopian PPSRs’ law Art. 83(1).
100 1hid Art. 83(2).
101 See Warren and Walt (n 105) 277.
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Non-judicial repossession should be conducted without breach of the peace.'® The
“without breach of the peace” standard being undefined by UCC Article 9 is left to
the determination of courts, ex post facto.’®* The determination of breach of peace
is easier in cases involving physical assault by the repossessor, whereas it is
difficult in cases involving emotional harms or when it is conducted through tactics
whose effect on the debtor are psychological than physical but that influence the
debtor’s behavior(for instance the mere presence of law enforcement officer).'®
The objective of subjecting self-help repossession to the without breach of the
peace standard is to protect consumer debtors from abuses that can occur during

self-help repossession.

Although discussing every possible scenario involving breach of the peace standard
is not plausible, it is instructive to discuss some of the situations in which US
courts found the violation or otherwise of the standard. McRoberts provides
comprehensive, yet simple and policy based analysis of the “without breach of the
peace” standard under UCC Article 9.2% He emphasizes on the inconsistency of
court decisions on the breach of the peace standard across states and federal courts
in the US.™®" While there are cases where the courts tend to agree on, for example

108 there are

in cases involving physical assault or violence during the repossession,
borderline cases such as trespass, involving a law enforcement officer as mere

observer during the repossession, emotional harm on third parties and the effect of

102 UCC § 9-609.

103 Ibid.

104 Ryan McRobert ‘Defining Breach of the Peace in Self-Help Repossession’ (2012), 87
Washington Law Review 569, 569.

105 Ibid 570-571.

106 Ibid 117.

107 Ibid 578-594.

108 See Ford Motor Credit Co. V. Herring, 589 S.W.2d 584, 586 (Ark. 1979) & McCall v. Owens,
820 S.W.2d 748, 751 (Tenn. Ct. App. 1991). 120.
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debtor’s verbal objection during repossession where courts do not have a uniform

view on.%®

McRoberts argues that since the inconsistency in court decisions on breach of the
peace in the US means unpredictability to creditor’s involved in interstate trade, the
fact that UCC Avrticle 9 left breach of the peace standard undefined defeats the very

purpose of the UCC.*® He recommends amendment of UCC Article 9.

Under UCC article 9, violation of the breach of peace standard could entail
criminal liability in cases of grave breach such physical assault, compensatory
damages, statutory and punitive damages as well as the secured creditor’s loss of

the right to deficiency claim.**?

In the United States, despite all the legal tools regulating self-help repossession and
limiting its boundaries, the occurrence of confrontation between repossession
agents and debtors ending in tragic deaths of repossession agents or debtors is

common.**®
5.2.3. Self-Help Repossession in the Existing Ethiopian Legal Regime

In Ethiopia, self-help repossession is not allowed as a remedy to a secured creditor
under general secured transactions law, whether under the Civil Code or any other

statute. There are two exceptions to that, i.e., (a) the lessor’s right to repossess a

109 McRoberts (n 104) 582-591. See also Chapa v. Traciers & Assocs., 267 S.W.3d 386 (Tex. Ct.
App. 2008).
110 McRoberts (n 104) 587.
111 Ibid 594.
112 See generally UCC Sections 9-625 et seq.
3associated Press via NBC, Violence between Repo Men, Car Owners Rising, NBC News,
2/27/2009, <http://www.nbchews.com/id/29427734/ns/us_news-life/t/violence-between-repo-men-
car-owners-rising/#.WvtNnaSFPIU> Accessed 15 May 2018. See also Rick Lessard, Tow truck
driver murdered repossessing vehicle ‘never saw it coming, Fox6l, Jan. 18, 2018,
<http://fox61.com/2018/01/13/tow-truck-driver-murdered-repossessing-vehicle-never-saw-it-
coming/>Accessed 15 May 2018.
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leased good under the financial leasing law™'* and (b) the right of the creditor to
repossess aircrafts and aircraft engines under Cape Town convention (CTC) and

the aircraft protocol.*®

The leasing industry is infant in Ethiopia which requires encouraging investors in
this sector, inter alia, by creating conducive legal regime for the enforcement of
lessors’ right. The idea of efficient enforcement of security rights is equally
important in the airlines industry, perhaps more pronounced as international
financiers often seek legal framework for efficient enforcement. Regarding
requirements for executing repossession, the leasing law and the CTC follow

different standards.

Under the leasing law, the lessor can take possession of the collateral upon giving
30 days’ notice to the debtor to remedy the default or the breach of contract.*'
What happens if the lessee does not surrender the good peacefully? What if the
lessee has paid 90% of the price? Doesn’t the lessee have stronger claim in the
good than the lessor? If the latter is true, doesn’t the law need to strike a balance

may be by prohibiting self-help repossession in those circumstances?

Under the CTC, the secured creditor can take possession of the collateral upon the
debtor’s default if the debtor has agreed to it at any time.''” Therefore, one
difference between the leasing law and the CTC is that in the latter, the debtor’s
agreement to the repossession is a pre-requisite. If an agreement has not been

reached in the security agreement or subsequently, repossession is not an option.

114 The Capital Goods leasing Proclamation No. 103/1998 Article 5.

115 The Cape Town Convention, Article 8(1) and the Aircraft Protocol Article XI (2) Alternative A.
Signed on 16.11.2001 ratified on 21.11.2003 and the convention came into force on
01.03.2006.See <http://www.unidroit.org/status-2001capetown> Accessed 31 January 2018. The
signature, ratification, and effective dates of the Aircraft protocol is the same to that of the CTC.
<http://www.unidroit.org/status-2001capetown-aircraft>Accessed 31 January 2018.

118 The Capital Goods Leasing Proclamation Art. 6.

17 The CTC Art. 8(1) (a).
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Under the CTC as well as the aircraft protocol, notice to the debtor is not a

requirement.

Based on the comparison of the Ethiopian leasing law and the CTC, | argue that the
CTC is more informed in its enforcement regime. The CTC “While promoting its
foundational policy, i.e., efficient enforcement of security rights, strikes the
balance between the right of the creditor on the one and the debtor on other hand,

by subjecting repossession to prior agreement.”**8

The Ethiopian leasing law not only ignores circumstances where the debtor might
have better stake in the leased good relative to the lessor but also neglects the
undesirable and unfortunate results that might occur during the repossession for
instance resistance from the lessee and an ensuing exchange of potential physical
violence. The draft Ethiopian PPSRs’ law makes the process even worse (see infra

section 5.5).

5.2.4. Prerequisites for Self-Help Repossession under the Draft Ethiopian
PPSRs’ Law

There are two conditions for pursing self-help repossession under the draft law -
(1) default and (2) prior agreement of the debtor or absent such an agreement, lack
of objection by the debtor during the repossession.™™® There are plethora of issues

that arise under the self-help repossession clause of the draft law.

First, considering that this is relatively new legal procedure for Ethiopia, it takes
time for consumer debtors to be familiarized with the procedure. Hence, with the

current level of literacy in Ethiopia, creditors could impose standard self-help

118 Asress Adimi Gikay and Citalin Gabriel Stinescu (2018), ‘The Reluctance of Civil Law
Systems in Adopting the UCC Article 9 “Without Breach of Peace” Standard—Evidence from
National and International Legal Instruments Governing Secured Transactions’(2018), 10 J. Civ. L.
Stud. 100, 138.
1% The Draft Ethiopian PPSRs’ law Art. 83(1).
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repossession clauses on debtors that could be hidden in a long security agreement
that may not necessarily be brought to the consumer debtors’ attention. This means
that consumer could be taken by surprise when the secured creditor shows up to
take possession of the collateral, with no court order and no prior notice. Second, in
cases where there is no prior agreement for the repossession, the draft law merely
states that the creditor can take possession of the collateral if the debtor does not
object to it. What form should the objection take? Does the silence of the debtor
when the creditor takes possession of the collateral constitute lack of objection?
Does the mere statement by the debtor for instance as “it is my car, do not take it?”
not accompanied by any other act constitute an objection capable of stopping the
creditor from repossessing the collateral? What if the repossession agent shows up

with an armed police officer?

It is surely intimidating enough for certain persons to see an armed police officer
accompanying the repossessor, even if the police officer does not actually assist the
repossessor. It could prevent the debtor from making reasonable objection to the
repossession. In the US, a court has found that since “an officer's mere presence
has the ability to intimidate the debtor into compliance with the repossession, the
officer's involvement constituted a breach of the peace as a matter of law.”*?° The

draft Ethiopian PPSRs’ law does not address these issues.

The draft law does not state under what conditions the creditor can execute the
repossession even in the instance where the debtor has consented to it in a prior
agreement. Assuming that the creditor has security right in a car (a leased car),
parked in a locked premise, can the creditor break into the premise? May the
creditor take possession of the car from a parking lot without the debtor’s
knowledge and inform the debtor on the telephone of the repossession? Shouldn’t

the debtor be given a notice of the creditor’s intention to repossess the collateral

120 Stone Mach, 463 P.2d at 652. See also Aaron Lowenstein, ‘Law-Enforcement Officers, and Self-
Help Repossession: A State-Action Approach’ (2013), 111 Mich. L. Rev. 1361, 1367.
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and thereby be given the opportunity to rectify the default? None of these questions

are answered by the draft law.

The draft law also foresees that “if the grantor or any other person in possession of
the collateral objects to giving possession of the collateral to the secured creditor,
the collateral registry office shall have the power and duties to order the police
force.”** Supposedly, this provision applies where there has been prior agreement
for repossession and the debtor refuses to surrender the collateral. However, this
provision does not clarify what the Collateral Registry Office orders the police to
carry out. Is it to carry out the repossession on behalf of the creditor? If so, can the
police use force to that effect? What if the debtor protests the repossession on the
ground that it did not default on its obligation? Aren’t the creditor and the
Collateral Registry Office acting as ultimate umpires in their own cases at the
expense of the debtor’s right to present his/her case before an independent judge?
These are legitimate question to ask. To the author’s best knowledge, the draft law
has the most aggressive private enforcement clause in modern secured transactions
law, not just because it fails to safeguard consumer debtors from abuses but
because it goes further to empowering the Collateral Registry Office to order the

police to effect repossession without court proceeding.
5.2.5. Lessons from other Civil Law Jurisdictions on Self-Help Repossession

Most civil law countries are skeptical about self-help repossession. If they do
embrace the procedure in their legal systems, they provide tools for protecting

consumers from abusive enforcement practices.

In Romania, prior to 2011, self-help repossession was subjected to the express

consent of the debtor where the repossession clause should be inserted in the

12! The Draft Ethiopian PPSRs’ law Art. 83(2).
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security agreement in a specifically prescribed format i.e., in bold capital letters.*??
This requirement was introduced to ensure that the repossession clause is brought

to the attention of consumers in the proper form.

In United States, the civil law state of Louisiana refused to adopt self-help
repossession in its UCC Article 9 form by prohibiting self-help repossession as a
general principle.*”® Hence, in Louisiana, the creditor has no right to repossess the
collateral without court involvement except for one type of collateral, i.e., an
automobile.*** Under Louisiana’s Revised Additional Remedies Act, a secured
creditor can repossess an automobile collateral (1) by sending notice to the debtor

125

upon default,™ (2) by clearly stating in the notice that “Louisiana law permits

repossession of motor vehicles upon default without further notice or judicial

process and (3) without breaching peace.”*?

Besides limiting self-help repossession to automobiles and subjecting it to strict
standards, the Louisiana Revised Additional Remedies Act illustratively lists the
conditions under which breach of peace occur. For instance, there is breach of
peace in case of unauthorized entry into the debtor’s premise (locked or unlocked)
by the creditor/repossessor to conduct the repossession or when the repossession

takes place despite the debtor’s oral objection.**’

Louisiana is averse to self-help repossession due to the incompatibility of the
procedure with keeping peace® as confirmed by courts in multiple occasions.*?
The ultimate result of Louisiana’s stance on self-help repossession is the protection

consumer debtors from abusive security rights enforcement practices.

122 Catalin -Gabriel Stanescu(n 95) 105.

123 | A Rev Stat § 10:9-609

2 La. R.S. § 6:966 (2015).

% Ibid § 6:966(2).

2% A Rev Stat § 6:965.

27 L a, R.S. § 6:966 (2015), § 6:965. C.

128 paul Joseph Ory, ‘Non-Judicial Disposition under Louisiana Commercial Law Chapter Nine’
(1991), 51(6) La. L. Rev. 1253, 1254.

129 319 So. 2d 766 (La. 1975) & Guidry v. Rubin, 425 So. 2d 366, 371 (La. App. 3d Cir. 1982).
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In Ethiopia, a country which has much less literacy level, low respect for rule of
law and high tendency for abuse of power and police violence, the draft law’s
failure to provide safeguards for consumer rights during enforcement of security
rights by conferring on the creditor and the Collateral Registry Office the power to
order the police is troubling. There is no legal provision under which consumer
debtors can challenge the wrongful conducts that could occur during private

enforcement of security rights and ask for redress.
General Recommendations

The new Ethiopian secured transactions legal regime marks the end of half a
century old obsolete secured transactions law. The draft law introduced many novel
approaches to the Ethiopian secured transactions law that could positively
contribute to access to credit for businesses and consumers. First and foremost, it
adopts the functional approach to security interests by defining all transactions that
secure payment or performance of obligation as secured transactions. It disregards
formal label of transactions for substance and function. It also introduced a notice
filing system as a method of registering security rights that substantially reduces
transaction costs relative to the traditional authenticated registration system. To
that end, the establishment of a single collateral registry is another good step
forward in the right direction. However, the draft law has several flaws that should
be rectified before it is enacted. Most of these defects, as | argued extensively, are

the result of the drafter(s) lack of regard for the Ethiopian local context.

The article has examined five flaws in the draft Ethiopian PPSRs’ law in detail and
has attempted to hint at possible areas of revision of the draft law and how to carry
out the revision. Due to space constraint and the breadth of the issues addressed, it
is indeed difficult to provide recommendations for the revision of specific
provisions. But the key areas of improvement and the policy approach to be

adopted are highlighted hereunder.
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The first defect in the draft law is the implementation of electronic registry for a
country with significant electricity and internet access impediment. As noted
earlier, other jurisdictions including US states have adopted hybrid system, i.e.,
paper based and electronic registration system, something the draft law should
seriously consider adopting. The second defect is the exclusion of real estate
mortgage from the ambit of the law which has the consequence of subjecting real
estate mortgage creditors to the costly and lengthy old method of authenticated
registration. The author sees no economic explanation for why real estate mortgage

should be excluded from the umbrella of the prospective law.

Third, the draft law has serious conceptual/terminological defects in that some of
the security devices that it covers are defined neither in the draft law, nor in the
Ethiopian legal system in general. This is the case for instance of commercial
consignment and charge. The drafter(s) have either copied these concepts from
foreign law or did not do the task of examining the Ethiopian legal system overall
to determine the significance of defining these institutions or maintaining them at
all. The author has clearly shown how defining concepts and terminologies is
necessary. Fourth, the draft law does not clearly delimit the scope of floating
security interest, which is problematic as it could result in uncertainty of

transactions.

Since the draft Ethiopian PPSRs’ law is a derivative of UCC Art. 9, there is ample
of lessons to learn from both the text of UCC Art. 9 and case law to draft better
provisions dealing with floating security interest. Fifth, the draft law introduced an
unfamiliar procedure of private of enforcement of security rights- self-help
repossession without its essential components that are devised to protect consumer
debtors from potential abuses even in the most advanced systems as the US. Four
essential aspects of self-help repossession are missing under the draft law These are
the requirement of (1) advance notice in addition to (2) prior agreement, (3) the

conducting of the repossession in a peaceful manner and (4) the right of the debtor
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to challenge the repossession before a court and the power of the court to order
return of the collateral if wrongfully possessed and to levy sanctions on secured

creditors who involve in abusive conducts.

These requirements are found not only in the laws of emerging civil law countries
such as Romania but also in the most advanced jurisdictions such as Louisiana or
under the most liberally designed UCC Article 9. If the aforestated defects in the
draft law are not acknowledged and fixed, Ethiopian policy makers and legislators
should prepare for another round of reform and the costs associated with

enforcement problems and further reform effort.
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Increasing Constitutional Complaints in Ethiopia: Exploring the Challenges*
Gebremeskel Hailu*® and Teguada Alebachew*

Abstract

Constitutional complaint, a right of recourse for constitutional review, is deemed
one of the best instruments for keeping the supremacy of constitutions through the
act of the decisions of constitutional adjudicators. Constitutional complaints are
critical to bring decisions deemed unconstitutional to the attention of the
adjudicator so that the adjudicator sets standard for future treatment of similar
cases. The quantity and quality of constitutional complaints has its own
significance in the realization of human rights through constitutional review.
Therefore, this paper seeks to explore the challenges for an increased flow of
constitutional complaints in Ethiopia, emanating either from the institutional
design of the review body or the legal framework guiding the review. For doing so,
in addition to the theoretical inputs and the legal instruments regulating
constitutional review, a record of constitutional interpretation made by the offices
of the CCI and the HoF is consulted. Interviews have been conducted with key
individuals in the area. The composition and working condition of the HoF and the
CCI are properly analyzed with regard to the existing context. Accordingly, other
things being constant, the research has noted that the restrictive standing rules and
the limited physical accessibility, impartiality and effectiveness of the HoF and the
CCI as challenges to an improved surge of cases for constitutional review in
Ethiopia. For such reasons, the number of constitutional complaints that have been
brought to and decided by both the House and the Council remained insignificant
and the visibility and impact of constitutional review for ensuring constitutionally
guaranteed human and democratic rights have been negligible.

Keywords: constitutional complaint, constitutional review, effectiveness,

accessibility, standing and impartiality

*This article was first presented at a National Workshop on Constitutionalism and Human Rights,
organized by a Project on Advanced Academic Partnership for Legal and Human Rights Education
between KF University of Graz, Center for Human Rights of Addis Ababa University and
Ethiopian Civil Service University (Mekelle, Nov.6-11, 2017). The authors would like to thank the
workshop participants for their insightful reflections on the first draft of this article.
* LL. B, LL.M, Asst. Prof. in Constitutional Law, Mekelle University School of Law; the writer can
be reached at: gerelaw2008@gmail.com or +251-910-31965.
* LL. B, LL.M, Lecturer of Law, Mekelle University School of Law; the writer can be reached at:
tiguye@gmail.com or +251-943-889196.
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Introduction

A constitutional complaint is recourse of action made against alleged violations of
fundamental rights and freedoms before the constitutional adjudicator; may it be
the ordinary court like in the US or constitutional court like in Germany or the
House of Federation in Ethiopian. Constitutional complaints, beyond addressing
constitutional violations, are mechanisms used to enforce the constitution and
thereby help the realization of constitutionally protected rights and principles.
However, the specific designs countries adopt have their own impact on how the
institutions function. In this regard, Ethiopia has uniquely entrusted the task of
constitutional review to the upper house, the House of Federation, composed of

representatives of Nation, Nationalities and Peoples.

According to Art 84(1) of the FDRE Constitution, the House is assisted by the
Council of Constitutional Inquiry designed to hear cases and provide
recommendations, if constitutional interpretation is required. Beyond constitutional
adjudication, the House assumes numerous other constitutional mandates. Hence, it
would be remarkable to investigate the effectiveness of this institutional
arrangement on constitutional complaints and the overall system of constitutional
review. Therefore, the main objective of this paper is to explore the challenges
pertaining to an increased flow of constitutional complaint to the review bodies, the
HoF and the CCI. In doing so, it scrutinizes the practical experiences of the HoF
and the CCI with data collected in their experience for almost twenty years. It has
also analyzed literatures and laws addressing the constitutional review system in

Ethiopia.

The content of this article is structured into two interrelated parts. The first part
addresses the theoretical and legal discourses relating to constitutional complaints.
It elucidates the meaning, object and importance of constitutional complaint and
tries to investigate the factors, which actually affect the flow of constitutional

complaints. The second part emphasizes on the Ethiopian constitutional review
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system and it specifically addresses the challenges of the Ethiopian constitutional
review system. Among others, it examines the challenges related to accessibility,
effectiveness and impartiality of the HoF and the CCI. It also studies the effect of
restrictive standing rules, the absence of oral hearing and the poor enforcement of
remedies and their effect on constitutional complaints and constitutional
entrenchment of rights in general. The article finally winds up by drawing some

conclusions.
1. Constitutional Complaints and their Object

Constitutional complaint refers to the right of an individual to have recourse to a
constitutional review body' when one thinks his/her fundamental rights are
violated.? Constitutional compliant triggers the review of supposedly
unconstitutional laws and decisions. Constitutional complaint makes review
possible by bringing allegedly unconstitutional laws and actions to the attention
of the constitutional adjudicator. To this end, constitutional complaint serves as
an instrument of guaranteeing human rights through the instrument of

constitutional adjudication.’

A right to lodge a constitutional complaint is a legal right conferred to seek for
the exercise and protection of human rights and fundamental freedoms.* Right to

lodge a constitutional complaint does not, however, necessarily lead to the review

A Constitutional review body could be a constitutional court like the case in Germany, French and
South Africa; an ordinary court as in America, Canada and Kenya; or other bodies like the case in
Ethiopia i.e. the upper house of parliament.

“Constitutional complaint is possible not only for physical persons but also for juridical persons. See
Taamas Pasztor, Constitutional complaints in Hungary, the Lawyer Briefing, 28 May 2012,
<http://www.nt.hu/dinamic/letoltesek/5/constitutional-complaints-hungary-2012.pdf> Accessed on
Nov 15, 2017. State bodies can also file constitutional complaint as it is the case in most of the
European legal traditions, see Gerhard Dannemann, see, fn 16, p.147.

°E Ip, Constitutional Review as a Political Investment: Evidence from Singapore and Taiwan,
Institute of Law, Economics and Policy, Political Economy Working paper No.2, 2011, p.18.

“Tea Mealrt, Lea Zora, The Individual Constitutional Complaint in Slovenia, Comparing
Constitutional adjudication, A summer School on Comparative Interpretation of European
Constitutional Jurisprudence, 3 edition, 2008, p.3.
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of the decision to which its constitutionality is objected.® In other words,
constitutional complaint does not impose a duty on the adjudicator to
automatically review any decision. The constitutional review body hence enjoys
discretionary power to decide on either to proceed with the review or reject the

complaint for lack of a constitutional cause.®

Constitutional complaint is purported to be first established in 1803, on Marbury
vs. Madison case where the Chief Justices of the Supreme Court emphasized that
the Constitution of USA is an expression of the will of the people and, hence, is
the supreme law of the land.” Any law or actions of a government must,
therefore, conform to the Constitution; otherwise, it is subject to nullification to
the extent of its contradiction.® The Spanish law of amparo (recurso de amparo),
issued in 1978, also noted as an important historical incident in the development
of the notion of constitutional complaint.® The Spanish law was intended to
protect rights of citizens through the judiciary. The law provided a list of rights
where citizens can file complaint to the court demanding for judicial protection of

those rights.*°

Constitutional complaint while it is a matter of last resort legal mechanism in
Europe, it is part of the regular legal recourse in USA.* In Europe, constitutional
complaint can only be instituted after exhausting all other legal remedies in the

national legal system whereas in USA it can be brought to the attention of the

*Tanja karakamisheva, Procedural and Legal Instrument for the Development of Constitutional

Justice, Case Study of Republic of Germany, Republic of Croatia, Republic of Slovenia and

Republic of Macedonia, available at http://www.ven-ice.coe.int/, consulted on 16 December, 2017

p.5-6. Also see Ayse Ozkan Duvan, ‘Possible Effects of the Constitutional Complaint; Mechanism

on Human Rights Practices’ in Annales XLV, N. 62, 39-42, 2013, p.35

®Ibid, see also, Pésztor, Constitutional complaints, fn. 2.

"Marbury v. Madison, 5 U.S. 137, 2 L. Ed. 60, 1 Cranch 137, 1803 U.S LEXIS 352,
<https://www.courtlistener.com/opinion/84759/marbury-v-madison/> accessed on 16 May
,2018.

z karakamisheva, Procedural and Legal Instrument, fn. 5, p. 3.

Ibid.

The rights listed includes: the right to free expression of the thoughts, the right to association, the

right of dignity, the right of home privacy, the freedom of movement and etc., ibid.

“Ayse Ozkan Duvan, supra note 5, p.35.
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court any time without the requirement of exhaustion provided other criteria are
fulfilled.

The range of justiciable constitutional disputes upon which a complaint can be
lodged varies from jurisdiction to jurisdiction. For example, in the US a
constitutional complaint can be brought against any decision of the executive and
laws of the congress.> The US Supreme Court in the ‘Over breadth doctrine’
established that an individual who thinks a given statute unduly discourages
his/her protected speech in the First Amendment can file complaint to the court
against such a statute.”® Yet, in US, the fact that constitutional review occurs only
in the existence of ‘concrete cases’ narrows down the chance of the flow of

complaints.

The case in Europe is relatively better as both the object of constitutional
complaint and the procedures are broad. In most of European countries, there are
broad grounds of constitutional complaints. In Germany, for instance,
constitutional complaint is possible against any action or omission of the
executive, the decision of a court, the law of the parliament and even against a
constitutional change.'® Likewise, in France, Portugal, Austria, Spain, and
Romania constitutional complaint can be filed against any act of a public
authority or statute.’® Complaint on the constitutionality of statutes can also be
brought both before and after the coming into force of the law. In countries such
as France, Portugal, Hungary and Romania constitutional complaints can be filed
objecting the constitutionality of a law beforeit is passed by the parliament.’® In

these countries, constitutional complaint against the laws of the parliament,

2Victor Ferreres Comela, The European Model of Constitutional Review Legislation: Toward
Decentralization? I.CON, Vol. 2, No. 3, Oxford University Press and New York University, 2004,
p.190.
B1bid.
YGerhard Dannemann, ‘Constitutional Complaints: The European Perspective’ in The International
alasnd Comparative Law, Quarterly, Vol. 43, No 1, 1994, p.145.

Ibid.
'®Such kind of review also called as preventive constitutional review. See, ibid, pp. 143-144.
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which have come into force can be brought to the court and such a complaint
would be raised either in the form of claiming for an abstract review of the
legislation regardless of its application on individual cases'’ or in the form of

incidental review with regard to its application to a court case at hand.*®

However, a complaint to challenge legislation in the abstract is reserved primarily
to public institutions such as the state governments against the federal
government or the otherwise, or the parliamentary oppositions/minorities against
laws voted by the majority in a parliament.’® In Germany, for a legislation to be
challenged by an individual, the later must first show that he/she is affected
directly and personally by the application of the law.?*® Nevertheless, in
exceptional circumstances, constitutional complaint to challenge legislation in the
abstract can be filed by individuals where it is impossible to resort to legal
recourse and is unreasonable to expect a complaint to be lodged to the court.?
This is particularly true in cases related with criminal and regulatory offences
where it is not normally expected the individual to commit an offence first so that
he/she can challenge the law on a concrete case. Besides, where the challenged
law does not naturally require execution, it is considered that the individual is

affected directly and hence can file a constitutional complaint.?

In France, Portugal, Hungary, and Romania it is also possible to file a

constitutional complaint to challenge legislations, which have not come in to

Ybid.
B1bid.
Ypid, pp.142-153.
“The Constitutional Court of Germany, official home page,
<http://www.bundesverfassungsgericht.de/EN/Verfahren/WichtigeVerfahrensarten/Verfassungsbes
2clhwerde/verfassungsbeschwerde_node.htmI> as accessed on Nov.10, 2017.
Ibid.
|pid.
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force.”® Yet, such a right is reserved for public institutions as opposed to

individuals.
2. Importance of Constitutional Complaints

Constitutional recognition of rights alone cannot ensure the full realization of the
rights. Mechanisms that can implement the rights generally stated in the
constitution should therefore be in place. Constitutional review is regarded as one
of the most powerful mechanisms for the protection and enforcement of
constitutionally protected rights.* It is an important component of any credible
system of constitutionalism.” As a result, most constitutions in the world have
provided for some sort of review mechanisms to control the conformity of laws and
decisions of the government with the standards, norms and contents of

constitutionally protected rights and freedoms.?®

Constitutional review is particularly significant to enforce the human right
provisions, which are the major and most important component of constitutions in
modern era.?’ The particular significance of constitutional review for the

enforcement of human rights is related with the following reasons.

283uch kind of review also called as preventive constitutional review; see, Supra note 14, pp.143-
144,
*Supra note 14, p.142.
H. Prempeh, Marbury in Africa: Judicial review and the challenges of constitutionalism in
contemporary Africa, Tulane Law Review Vol.80, No.4, 2006, p.80; Seton Hall Public Law
Research Paper No. 1018752. < https://ssrn.com/abstract=1018752> as accessed on Dec 6, 2017.
**Dannemann, Constitutional Complaints fn. 14, p.142. Nevertheless, in many countries-such as the
United Kingdom, judicial review of acts of administration and public authority is severely limited,
and some States (such as the Netherlands) prohibit judicial review of the constitutionality of Acts of
Parliament unless it is contrary to the international treaty obligations such as the European
Convention on Human Rights. See article120 of the Grondwet (Dutch Constitution).
2"Human rights are one of the 21* century values that makeup or supposed to makeup contemporary
constitutions. Human rights are, in fact, validation requirement for modern constitutions. To this
end, many modern constitutions comprise human rights provisions. See, supra note 12, p.30. For
instance, 1/3" of the provisions of the Constitution of the Federal Democratic Republic of
Ethiopia(FDRE) address human rights. Not only this, the FDRE constitution has given special
emphasis/focus to the chapter three (which address human rights). See the Constitution of the
Federal Democratic Republic of Ethiopia(FDRE), Proc.1/1995, Addis Ababa, art 13. Even in
45
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One is because constitutional language is often imprecise, inconclusive, and the
circumstance of its application is often unforeseeable by its authors.?® Thus, this
makes intervention of the constitutional review body essentially necessary so as to
give effect to the appropriate meaning, scope and the circumstance of application
of human rights in question. The constitutional review body makes the imprecisely
provided constitutional rights practically enforceable rights. Constitutional review
defines the meaning and ramification of the right concerned. As a result,
constitutional adjudication, beyond resolving controversies at hand, guide future
treatment of similar rights, and thus increases future compliance of individuals and
government bodies with the human right norms.? Constitutional adjudication of
human rights kindles and underpins social mobilization and awareness on what

constitute an appropriate meaning and treatment of human rights.

Secondly, litigation in general and constitutional review in particular is capable of
shaping public policy through challenging the existing political and social status
quo regarding the understanding and treatment of human rights.* For instance, the
transformation on the recognition of civil rights entitlements to all including to
Black Americans in 1960s in the US, the recognition of the rights of sexual
minorities in South Africa, and the recognition of socioeconomic rights as
justiciable rights in India are all the results of constitutional review litigations.:

Thirdly, Constitutional review is a viable means for individuals to defend their

countries like Canada, UK, Israel and New Zealand where human rights are provided in separate
document, such instruments are regarded as higher laws, which are accompanied with such as
special amending provision. See, Teguadda Alebachew, When Constitution Lacks Legitimacy in the
Making: The Case of Ethiopia, LL.M thesis, submitted to Addis Ababa University, School of Law,
2011, pp. 22-23.

8James J. Brudney, Recalibrating Federal Judicial Independence, Ohio St. L.J. Vol.64, No.1, 2003,
pp. 173 & 175.

“Adem Abebe, The Appropriateness of Constitutional Review as a Tool of the Realization of
Human Rights, University of Pretoria citing interview with Ndubisi Obiorah in litigating human
rights: Promise Perils, Human rights Dialogue 22, Carnegie Council on Ethics and International
Affairs, 2002, p. 29.

*Ruth Cown Women’s Rights through Litigation: An Examination of the American Civil Liberties
Union, Women’s Right Project, 1971-1976, Colum. Hum. Rts Rev vol. 8, (1976-1977), p. 373.

'p, Bhagwati, Judicial Activism and Public Interest Litigation, Columbia Journal of Transitional
Law, Vol.23, No.1, 1984, p. 561.
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rights against human rights violations by a government especially those committed

systematically through enacting laws, policies and practices.*

Apparently, any system of constitutional review is relevant to the extent that there
are complaints, which flow consistently and with good number to the review body.
A system of constitutional review is unserviceable without a complaint.
Constitutional complaint brings constitutional disputes to the attention of the
constitutional adjudicator.®® A constitutional complaint also signifies access to the
constitutional adjudicator, and hence access to constitutional justice.®* Access to
the adjudicator in turn expands protection and knowledge about constitutional
rights.>® More so, access to the adjudicators is a right in itself recognized both

under the international and national legal instruments.*
3. Factors Affecting Flow of Constitutional Complaints

The submission of constitutional complaints is dependent on a number of factors
such as on whether the public has an appropriate awareness towards his or her right
and to the adjudicator, the culture of the society asserting for one’s right and their
ability and resource to initiate cases.’” Epp, a well-published scholar, noted that
the right to revolution in US was ascribed to the constitutional recognition of

human rights, judicial independence, judicial activism in applying the

¥ Adem, The Appropriateness, fn. 29.
®Ibid, p.41 citing C Epp, the Rights Revolution: Lawyers, Activists, and Supreme Courts in
Comparative Perspective, 1998.
*Richard S. Kay, Standing to Raise Constitutional Issues: Comparative Perspectives, University of
3%onnecticut School of Law Articles and Working Papers, 2006, 257-286 p.1.
Ibid.

%See for example arts 7 and 8 of the Universal Declaration of Human Rights (1948); art 14 of the
International Covenant on Civil and Political Rights (1966); also see art 7 of the African Charter on
Human and Peoples Rights (1981). Also see article 37 of the Constitution of Federal Democratic
Republic of Ethiopia, proclamation no 1/1995.
%S Gloppen Courts and Social transformation: An analytical framework in R Gargarella et al (ed.)
Courts and Social transformation in new democracies: An institutional voice for the poor, 2006,
p.35.
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constitutional provisions, and the rise of public awareness of rights.®® He
particularly noted that the judicial attention to and protection of human rights in US
grew primarily out of the pressure from below in the form of strategic litigation
deliberately made by the right advocates.® It can generally be said that the
existence of independent, efficient and effective constitutional review body,
strategic litigation through organized and capable litigants are determinants to the
success of a constitutional review system as a mechanism for the realization of

constitutionally guaranteed rights.
3.1. An Independent Constitutional Review Body

An independent constitutional review organ is at the heart of a successful
constitutional review system. Independence of the body refers to the degree to
which the constitutional judges decide cases free from coercion, flattery,
interference, or threats from governmental authorities.*® Independence also refers
to the degree to which the organ is institutionally free from actual and structural

influence, which could come from other organs.*

There should, therefore, be a clear constitutional and legislative framework that
stipulates appropriate mechanism of appointment, code of conduct, dismissal,
working procedure, logistical and financial safeguard against unwarranted
influence and intervention of government bodies in the workings of constitutional
adjudicators. It is also a logical consequence for the adjudicator to be detached

structurally and substantially from the organs or persons that it watchdogs.

A constitutional adjudicator which is independent of government control directly or

indirectly would obviously be in a position to interpret constitutional rights

%C. Epp, ‘The Rights Revolution: Lawyers, Activists, and the Supreme Courts in Comparative
Perspective’ (The University of Chicago Press, 1998 pp.3-4.
39 i

Ibid.
“OK Rosenn, ‘The Protection of Judicial Independence in Latin America’ in Miami Inter-Am. L. Rev.
Vol.19, issue Y2, 1987 p.7. See also the Bangalore Principles of Judicial Conduct, 2000, Principle.1.
41 i

Ibid.
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appropriately and is free to acknowledge the violation. Judicial independence puts
the court in a position to fearlessly identify and recognize government
transgression of constitutional rights.*> At a time, judicial independence also refers
to making a decision, which is unpopular whether it is for the government, the
lawmaker, the general public or for the culture or custom of the society.** By far,
judicial independence is not limited to its exoneration from the influence, which
could come from the government, but also from the influence, which could come

from private citizens, the general public and the culture and custom of the society.

An independent and competent adjudicator is likely to be active.** An active
adjudicator is in a position to understand the meaning and content of human rights
from different perspectives than a restrained one.* Independence of the adjudicator
tends to be lauded by liberals and decried by conservatives when the decision
follow a liberal bent.*® Independence, competence and activism of the adjudicator
determines the success of constitutional review as mechanism of correcting human
rights violations.*” Yet, independence is relative as opposed to an absolute notion.*®
Courts or other constitutional adjudicators cannot simply become an island from
their environment. Rather it is about the degree to which the organ must be free to

fairly apply the law and appreciate the facts to render a reasonable decision.

*2Shirley Abramson, “Thorny Issues and Slippery Slopes: Perspectives on Judicial Independence’ in
Ohio State Law Journal, Volume 64, No.1, 2003, pp. 3-4.
431 i
Ibid.
44

Adem, The Appropriateness, fn. 29, p. 40.
“|pid.
**Keith S. Rosenn, The Protection of Judicial Independence in Latin America, Miami Inter-Am. L.
Rev. Vol.19, No.l, 1987, p.8, < http://repository.law.miami.edu/umialr/vol19/iss1/21987> as
accessed on Dec 2, 2017.
*"M Sepluveda et.al., Human Rights Reference Handbook, 2004, pp. 489-508.
*®Keith S. Rosenn, The Protection of Judicial Independence in Latin America, University of Miami
Inter-American Law Review, 19 U. Miami Inter-Am. L. Rev. 1, 1987, p.3.
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3.2. Institutional Efficiency and Effectiveness

Quality of justice is a culmination of different factors including the existence of an
efficient and effective right adjudicator. Efficiency and quality are connected. A
quality of justice is dependent on the existence of an enhanced system of right
adjudication starting from the point of entry, during the judicial process, and at its
conclusion. Institutional efficiency and effectiveness is not an end itself, but a

means to deliver better/quality justice.

The long-standing legal maxim of “Justice delayed is justice denied” impliedly
requires an efficient and effective right adjudicator.*® Speedy trial is also one of the
fundamental rights of individuals protected under national and international laws. It
is also widely noted as a feature of a legal system that is most devoted for the
protection of rights of citizens. Equally, too much emphasis on the speed of the
process would also lead to miscarriages of justice (‘justice hurried is justice

buried”).>®

As a result, measuring efficiency and effectiveness of a justice system is not an
easy task. Yet, it can generally be said that an effective justice is the one which
interprets and applies the law fairly, impartially and without undue delay. The EU’s
Justice Scoreboard stated that an effective justice system takes into account three
essential aspects, namely: the quality of the justice system, institutional

independence and the efficiency with which it operates.®

*Strengthening the Quality of Judicial Systems: Theme 6: p. 343,
;http://ec.europa.eu/esf/BIobServIet?docId=13949&|angId=en> as accessed on Nov.10, 2017.

Ibid.
*See generally, the 2014 EU Justice Scoreboard edition, <http://ec.europa.eul/justice/effective-
justice/files/justice_scoreboard_2014 en.pdf>, consulted on 18, December, 2017. The EU’s Justice
Scoreboard definition of effective justice drew on a range of sources, including The European
Commission for the Efficiency of Justice (CEPEJ), Eurostat, World Bank, World Economic Forum
and the European judicial networks, as well as pilot field studies. The EU’s Justice Scoreboard was
first launched in 2013 as an information tool to achieve more effective justice by providing
objective, reliable and comparable data on justice systems in all Member States.
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Quality: existence of monitoring and evaluation of court activities (including
surveys) to shorten the length of proceedings, availability of ICT systems to
help reduce the length of proceedings and facilitate access to justice, the
availability of Alternative Dispute Resolution (ADR) methods to help reduce
the workload on courts, the compulsory and continuous training of judges,
and available resources;

Independence: perceived judicial independence, plus five indicators from a
first comparative overview, concerning safeguards on non-consensual
transfer, dismissal of judges, allocation of incoming cases, withdrawal and
recusal of judges, and procedures in case of threats to a judge’s
independence; and

Efficiency: length of proceedings, clearance rates, number of pending cases
and results of the pilot studies (average time needed for judicial review of
competition authority decisions applying EU law and to resolve EU

consumer law cases).

An effective justice system is regarded as a fundamental right of citizens as
enshrined in many national, regional and international instruments. The European
Convention on Human Rights (ECHR), for instance, protects the the right to a
public hearing before an independent and impartial tribunal within reasonable time

as fundamental right of individuals.*?
3.3. The Requirement of Standing

Standing also called as ‘locus standi’ refers to whether a particular applicant is

entitled to seek redress from the courts in respect of a particular issue.>® Standing

*Article 6 of the European Convention on Human Rights, opened for signature in Rome on 4
November 1950 and came into force in 1953,
*3|_ovemore Chiduza and Paterson Nkosemntu Makiwane, Strengthening Locus Standi in Human
Rights Litigation in Zimbabwe: An analysis of the Provisions in the New Zimbabwean Constitution,
PELJ 2016(19) — DOI, p.3, < http://dx.doi.org/10.17159/1727-3781/2016/v19i0a742> as accessed
on Nov 2, 2017.
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determines whether an individual or group of individuals or an entity has the right
to claim redress on a justiciable matter before a body with a judicial power. The
requirement of standing to raise a constitutional complaint is an important
precondition that determines citizens’ access to the constitutional review court, and
therefore to a constitutional justice.>® The scope of the standing rules determines
the reach of constitutional justice.>® A liberal rule of standing facilitates the reach
of citizens to the constitutional review court whereas strict rules reduce such an
opportunity.®® A relaxed requirement for standing allows an increased number of
citizens to have access to the courts. Contrarily, a restricted standing limits access

to constitutional adjudicators.

The traditional rule of standing, where the prospective complainant is required to
prove that his/her personal interest has been invaded by the defendant is widely
noted unfavorable to human rights litigation.>” Firstly, it is because human right
violations have naturally a diffusing effect. A violation of human right is not an
individual matter where only the person whose right is actually violated can have

the standing.

The Spanish Tribunal Constitutional, in its recent decision on a case concerning
whether a person belonging to an ethnic minority can lodge a complaint against
racist statements made by another person, stated that the complaint is admissible
regardless of the existence of a vested interest.® The court asserted that an efficient
protection of human rights provides a yardstick whether the complainant can show
a vested interest in the case.>® Secondly, human right violations are largely caused
by government organs and the individual victim lacks the courage and resource to

confront the government. It is very unlikely that individual victim institutes a case

**Richard Kay. S, Standing to Raise Constitutional Issues: A Comparative Analysis, University of
%onnecticut School of Law Articles and Working Papers, Paper 57, 2006, p.1.
Ibid.
*®|pid.
Ipid.
*8Supra note 14, pp.147-148.
*Ipid.
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against government violations. This is particularly true in communities where there
is poor culture of claiming for once right, particularly against the authorities. Thus,
human right litigation requires organized litigants who would then be fearless to
confront the government than individual victims. Thirdly, litigation naturally
requires time, knowledge and resource which are not always within the reach of the

individual litigant.

Organized litigants are important not only to bring complaints as they see it, but
also for the successful compilation of the case and implementation of the declared
rights. As opposed to individual litigant, organized litigants can come up with well-
articulated and well-framed constitutional complaints which would win the minds
of the adjudicators. To this end, a liberal rule of standing presents opportunity for
organized groups, civil societies, and right advocates to involve on strategic and

public interest litigation.®

As opposed to restrictive rules of standing, liberal rules of standing are also
credible for increased number of constitutional complaints to come to the court.
For instance, in Israel, where standing rules are relatively liberal, thousands of
complaints come to the Supreme Court every year.®* Whereas in Canada, where the
threshold test for standing is high the Supreme Court hears not more than 80 cases

yearly.®
4. Constitutional Complaints in Ethiopia: Exploring the Challenges

This section tries to explore the challenges of reviewing constitutional complaints
by the House of Federation (HoF). In doing so, it explores the complications

related to the institutional design and composition of the House of Federation and

®*Human right litigation requires relentless and organized plaintiffs; supra note 29, p.41.
®'See generally Ajit Singh, Public Interest Standing before the Supreme Courts of Israel and
Canada: Are our Canadian Courts Accessible Enough? 2016,
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1963105>, accessed on January 6, 2018
62 i
Ibid.
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Council of Constitutional Inquiry (CCI). As part of that examination, it further
explores the challenges related to the legal rules governing these two institutions.
However, before delving into the main task, it is proper to highlight the
constitutional review system of the country as a stepping-stone, particularly
regarding who are the players in constitutional interpretation and the extent of

their mandates.
4.1. Overviewing the Ethiopian Constitutional Review System

The 1995 Ethiopian Constitution vests the power of constitutional interpretation in
the HoF®, which represents the Ethiopian Nations, Nationalities and Peoples. One
representative represents each Nation, Nationality and People.®* Besides, there is
one additional representative for each one million population.®® The CCI,
predominantly composed of legal experts, is setup as an advisory body to the HoF.
It determines whether there is a constitutional issue that needs resolution, and, if so,
provides recommendation to the latter.®® Nevertheless, the HoF has the discretion

to adopt, modify or reject the recommendations.

The interpretative and adjudicatory power of the constitution seems within the
command of the HoF.%" If interpretative and adjudicative powers are within the
exclusive mandate of the HoF, what is left to the courts is a question calling further
inquiry. On this subject matter, there are two arguments; on the one hand, evoking

the mandatory expression ‘shall’ used in article 83(1) and resorting to the

®3Constitution of Federal Democratic Republic of Ethiopia (1995), Procla. No.1/1995, Ar 62 (1).

% bid, Art 61(1).

% |bid, Art 61(2).

% 1bid, Art 82(2) and 84(1).

" K. 1. Vibhute, Non-Judicial Review in Ethiopia: Constitutional Paradigm, Premise and Precinct,
African Journal of International and Comparative Law, Vol. 22 No.1, 2014 P. 124. According to
him, “Interpretation of a constitutional provision may be undertaken by the HoF simply to make it
more precise or to bring it in tune with the spirit of the Constitution. On the other hand, the
settlement of a constitutional dispute involves the interpretation and application of the relevant
provisions of the Constitution to a set of asserted and denied facts.”
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constitutional making history, one may argue that each and every case that involves

the resolution of a constitutional dispute falls within the province of the HoF.

On the other hand, resorting to the inherent judicial powers of courts and with
explicit reference to their powers recognized in article 13(1) of the constitution,
one may assert that the HoF does not have an exclusive constitutional mandate to
decide on each case with constitutional flavor. At this juncture, C. Wells has
observed the situation and forwarded his view in the following way; “to conclude
each and every decision that involves constitutional interpretation must be brought
to the HoF, is not only absurd, but is an absolute nightmare!”®® According to him,
the practical effect of such a stance renders the regular judiciary irrelevant and

shackles the constitutional process to the point of making it a painful hoax.®

The source of the controversy originates from the constitutional language
employed in article 84(2) of the constitution. While stating which ‘law’ is subject
to the powers of the CCI, the English version says ‘any Federal or State law’ but
the Amharic version utters ‘laws enacted by federal as well as state law making

bodies’.

If the term ‘law’ is taken in the sense of the English version, the expression is
broad that includes all categories of law; proclamations, regulations and directives.
However, if it is taken in the sense of the Amharic version, the phrase seems to
imply laws made by the federal and regional legislatures thereby excluding other
laws including; regulations, directives and decrees out of the sphere of powers
given to the CCI/HoF. Such contradiction can be resolved pursuant to article 106 of
the Constitution which gives final legal authority to the Amharic version.

Accordingly, one can say when laws other than the federal and regional

%8 C. Wells cited in ibid, p.110.
% 1bid.
55



Hawassa University Journal of Law Volume 2, July 2018

proclamations are contested as unconstitutional; the judiciary should have the

mandate to examine their constitutionality.

Assefa Fiseha, a published scholar on the area, advocates this line of argument.™
Takele Soboka’* and Ibrahim Idris’® in their respective works also reflected the
same conclusions. However, Getachew Assefa, also a well cited scholar in the area,
forwarded solid argument resorting to the minutes of the constituent assembly that
embody the discussion in relation to Arts.62(1), 83 and 84 of the constitution. He
has maintained that any scenario that invites the interpretation of the Constitution is
within the exclusive scope of the powers of the HoF.”*Yonatan Tesfaye concurs
with Getachew saying anything that involves constitutional interpretation shall be
decided by the HoF and he concludes that courts do not have the power to interpret

the constitution.”

Such controversy is also reflected in the decisions of the CCI/HoF. For instance, in
a case between Ethiopian Blind Persons Association vs. Oromia Education Bureau
and Jimma College of Teachers’ Education, the CCI overruled the case arguing it
does not need constitutional interpretation since the law contested as
unconstitutional had not emanated from the legislative bodies.” It goes on to argue

that such cases involving issues of constitutionality of subsidiary laws are within

"Assefa Fiseha, Constitutional Adjudication in Ethiopia: Exploring the Experience of the House of
Federation (Hof), Mizan Law Review Vol. 1, No.1, p. 32, 2007.
Yonatan Tesfaye, “Whose Power is it Anyway: The Courts and Constitutional Interpretation in
7Ezthiopia’ in Journal of Ethiopian Law (Vol. 22, No.1, 2008).

Ibid.
™ Getachew Assefa, All about Words: Discovering the Intention of the Makers of the Ethiopian
Constitution on the Scope and Meaning of Constitutional Interpretation, Journal of Ethiopian Laws,
(Vol. 24(2) 2010), p. 150.
"Yonatan Tesfaye, ‘The Courts and Constitutional Interpretation in Ethiopia: Judicial Review and
Democracy: A Normative Discourse on the (Novel) Ethiopian Approach to Constitutional
Review’in African Journal of International and Comparative Law, VVol.14, No.1, 2006, P.134.
Mulu Beyene, ‘Assessing the House of Federation in light of the Exhaustion of Local Remedies
Rule under the African Charter: Ethiopian Blind Persons Association v. Oromia Education Bureau
and Jimma College of Teachers Education’, File No. 4/94 (Decided in November 2003,
unpublished), p. 18, 2017.
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the jurisdiction of courts.”® Likewise, the HoF in a case between two individuals
that involved a disguised sale of rural land in the form of mortgage acquisition
argued that the relevant courts should have set aside these transactions in line with
their obligation to respect and enforce the constitution enshrined under Art 13(1) of
the Constitution.”” Once more, in another case, the HoF said that courts should on
their own initiative render a contract that would ultimately deprive the land rights
of farmers under various mischiefs unconstitutional.”® In contrast, the HoF
entertained a recent constitutional complaint against a ‘decision of a school
administrator’ and found it unconstitutional based on the right to access to justice.”
Hence, there is no consistency even in the decisions of the HoF on the exact

powers that should be extended to the courts and of itself.

Against this practical trend, proclamation N0.250/2001 and proclamation
No0.798/2013 which replaced the former are consistent with the recent decision of
the HoF in a way to totally excluding courts from the mandate of constitutional
interpretation.®® For instance, Art 3 of this latter proclamation states, “any law or
customary practice or decision of government organ or official if contested
unconstitutional should be adjudicated by the CCI/ HoF”.2! Yet, for Assefa, as

discussed above, the constitutionality of such legal rules is questionable.®?

This said about the controversy on the exact mandate of the HoF and the CCI, the
subsequent discussions will try to scrutinize the challenges of increasing
constitutional complaints pertaining to these institutions, which come either from

their institutional design or the legal rules by which they are governed.

"% bid.
" |bid, Hasay vs. Tensa’A Kutale and others (HoF, decided on March 2016, unpublished).
"8 |bid, Kelebie Tesfu vs. Ayelign Derbew (HoF, decided on June 2015, unpublished).
" bid, Tariku Mekonnen v Education Bureau of Addis Ababa, Yeka Sub-Sity (HoF File no. 018/15;
September 2016, unpublished decision).
8Council of Constitutional Inquiry Proclamation No.789/2013, Federal Negarit Gazette, No. 65,
30™ August, 2013, article 3.
& 1bid.
82gypra note 70 p.15.
57



Hawassa University Journal of Law Volume 2, July 2018

4.2. The Challenges for Constitutional Complaints

The HoF, with the help of the CCI, is in charge of ensuring the supremacy of the
constitution through constitutional interpretation. Specifically, it is meant to ensure
the constitutionality of laws and protecting individual and collective rights asserted
in the constitution. However, there are difficulties impeding the House from

achieving its purpose.

In relation to such concerns, this section tries to deal with some practical questions
including: whether individual citizens are physically able to bring constitutional
complaints to the HoF/CCI? Whether the HoF and the CCI are seen as
independent and trusted institutions that are able to give neutral decisions? Are the
HoF and CCI institutionally competent to deliver constitutional decisions timely?
Whether the HoF has institutional mechanisms of enforcing its decisions? And
whether the standing requirement for constitutional complaint is inhibiting access
to constitutional justice? The succeeding discussions try to tackle these questions

with regard to theoretical arguments and practical facts.
4.2.1. Accessibility of the HoF/CCI

When dealing with accessibility of constitutional adjudicators, among others,
physical accessibility is one aspect of it. When the HoF and the CCI are examined
on this point, despite the large geographical setup of the country, the institutions
are centrally located in Addis Ababa. Thus, applicants from peripheries may face
difficulties of bringing constitutional complaints because of distance and lack of
the means to travel including finance. In view of this problem, proclamation
No0.798/2013 under its Art 27(3) requires the CCI to open branch offices in selected

regional states. But so far, there is no such move. %

% Interview with Ato Kebebe Tadesse, a special assistant to the head and office of the CCI,
conducted at Addis Ababa, office of the CCI, October 27, 2017.
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In actual terms, one might wonder if geographic inaccessibility hinders access for
bringing constitutional complaints. Taking some data on constitutional complaints
that are brought to the CCI, here is the dependence between distance and

constitutional complaints.®*

Figure 1-summary on the regional distribution of constitutional

complainants
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The graph reveals that long distance and increased constitutional complaints are
inversely related; as distance increases, constitutional complaint decreases and the
vice versa. For instance, Oromia Region, which surrounds Addis Ababa and Addis
Ababa itself, which is the seat of the HoF and the CCI, covered 66% of all the
constitutional complaints brought to the CCI in three months’ time. As a
complement to this, an interview with Dr. Fasil Nahom, a member of the CCI since
its inception, stated distance inhibits access to constitutional complaints.®
According to him, lack of awareness is another critical problem, which also
correlates with distance i.e. the more proximate to the institutions, the more the
public knows about them. People in the rural areas and more importantly in the

peripheries are not informed about the existence of such institutions and what cases

#The data represents three constitutional complaints for the months of July, August and September,
2017.
®nterview with Fasil Nahom, Member of the CCI, conducted at Addis Ababa, Office of the CClI,
October 27, 2017.
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they entertain and how complaints are brought.® If they have the information, they
may also lack the means including time and finance.?” Hence, the centralization of
the institutions has become one concrete defy over the diminished number of

constitutional complaints in Ethiopia.
4.2.2. Effectiveness of the HoF/CClI

Even though constitutional review should be a full-time responsibility, the fact to
the HoF and the CCI speaks otherwise. Members of both institutions are part-
timers as far as constitutional interpretation is concerned. For instance, all members
of the HoF are members of regional councils and are office holders in their
respective regional governments. As a result, cases are not disposed timely.%®
Besides, the HoF is supposed to assemble twice a year largely to do other
constitutional responsibilities.?® Hence, constitutional interpretation in Ethiopia is

given to a part-time institution.

This can be evident from the cases that are entertained by the HoF since its
commencement more than twenty years. During such long period, the HoF has
disposed 348 cases either with a recommendation from the CCI or through appeal
after rejection by the latter.®® Of which, the HoF merely decided 44 cases in favor
of the complaints and the rest 304 cases were rejected as not warranting
constitutional interpretation.”* Hence, the success rate of all constitutional

complaints made to the CCI or the HoF is below 2%.

Likewise, when it comes to the CCI, its members are part-timers; they are either
higher officials or lawyers working privately. It has eleven members of different

mix, including six legal experts of “proven professional competence and high

®nterview with Ato Kebebe, fn. 83.
87 H
Ibid.
% |bid.
% There are a bundle of powers given to the HoF in Art 62 (1-17) of the Constitution.
% Information from the Office of the House of Federation, September 27, 2017.
°! Data gathered from the Office of the House of federation, October 28, 2017.
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moral standing” to be appointed by the head of state upon recommendation by the
House of Peoples’ Representatives.’’ The other five members include; the
president and vice-president of the Federal Supreme Court who occupy the position

ex officio chairperson and deputy chairperson of the Council,*?

and three persons
designated by the HoF from among its members.®* In the last 20 years, the CCI has
entertained 1804 complaints, of which 1760 cases are rejected as not needing
constitutional interpretation on procedural and substantive grounds.*® The average

yearly performance of the CCI is limited to 90 cases.

Overall, 2610 cases have been submitted to the CCI Registrar in the entire twenty
years.”® One cannot but marvel at such insignificant number of complaints in a
country with one hundred million people that experiences substantial human rights
issues.”’What is dismaying further is that out of such insignificant number of

complaints, 806 cases are still pending.®

Figure 2-summarizes disposed and pending cases by the CCI®

The status of constituional complaints (1998-2017)
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%2 The FDRE constitution, fn. 63, Art 82(2)(c).
% bid, Art 82(2) (a & b).
% |bid, Art 82(2)(d).
% Information from the Office of the CCI, October 25, 2017.
% bid, the figure only represented cases that have submitted to the CCI since October 27, 2017.
" Supra note 85.
% Data gathered from the office of the CCI, October 27, 2017.
% bid.
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As expected, the HOF and CCI could not manage to expeditiously entertain the
very limited cases so far submitted. This is visible from the large portion of
pending cases. As illustrated above, 31% of the complaints so far instituted to the
CCI are pending.’® As part-timers, the HoF and the CCI are overburdened by their

principal mandates as opposed to entertaining constitutional complaints.

As depicted in the following chart, among the cases pending, there are some that

stayed in the hands of the CCI for about four years.*™*

Figure 3-summarizes the pending complaints on yearly basis
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decision
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As can be seen from the chart, there are three cases, which are submitted in
2014/15 and which are not yet entertained by the Council. There are 71 cases,
which have continued to wait nearly three years for the decision of the CCI. 544
cases have also stayed in the shelf of the council for more than a year and nothing
is said about them.'® Currently, there are cases flowing to the CCI, among which
192 cases are brought at the third quarter of the 2017 and many more cases are
coming on daily basis.'®® However, the delay is intolerable. The phenomenon of
the maxim ‘justice delayed is justice denied’ can have a prohibitive effect on
potential complainants that could have come to the HoF/CCI for constitutional

justice.

100 |pjd.
101 Data received from the CCl office, October 2107.
102 |pjd.
103 |pjd.
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4.2.3. Impartiality of the HoF/CClI

The constitution provides two alternative mechanisms of electing members of the
HoF; directly by popular election or indirectly by state councils.*®* The second
option is adopted in practice. As a result, all members of the HoF are members of
state councils. Specifically, the president, vice president and speakers of the
regional councils are de facto members of the House. By this, as Assefa noted, the

composition of the HoF gives the impression that it is “a political organ.”*®

Yonatan also concurs stating ‘the House is obviously a political body.”*%

Moreover, many of the members of the HoF work either in the executive branch of
the regional governments and some even hold a higher office at the federal level.%’
Actually, the office of the House Speaker of the HoF was for a considerable time
held by a minister.’® Despite all these, there is no legal clause in the relevant laws
that require a member to abstain from participating in a discussion that concerns
the constitutionality of a law or decision, which he or she is involved, in the
drafting or adoption of the law, as a minister or member of the federal or state

executive or legislative branch.*®

As a result of these, the question that has to be addressed here is that when laws or
decisions adopted by the federal or state legislative or executive organs are
contested as unconstitutional, would it be logical to expect impartial resolution
from an adjudicator who happens to seat on his/her own case? In such situations, in
one or the other way, the HoF becomes a party to the case but at the same time
happens to be an arbitrator that decides over the case. Therefore, save for cases of

minor implications, the HoF is not expected to furnish neutral decisions.

1% The FDRE constitution, supra note 63, article 61(3).
105 Assefa, Constitutional Adjudication, fn. 70, p.31.
196 yonatan, “The Courts, fn. 74, p.73.
197 1bid, p.78.
108 1hid.
109 1hid.
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Consequently, the composition and institutional design of the HoF can be
considered as a challenge for bringing constitutional complaints and for an

entrenched constitutional practice.

Furthermore, the composition of the CCI raises some other concerns. First, the fact
that the President and Vice-President of the Federal Supreme Court are

respectively the chairperson and deputy chairperson of the Council**°

might trigger
unwarranted conflict of interest in the sense that they may consider a case twice or
more.™™ There does not seem any bar against such incidents. A case summarized in

the following paragraph is one such instance™?

In one of the cases now before the House,'®

the complainant, a former
shari’a court judge is challenging the constitutionality of a disciplinary
action taken against him that the President of the Federal Supreme Court
had the chance to decide on his case three times, namely (1) on a complaint
that the complaint lodged against the decision of a court administrator in his
capacity as an administer of the Supreme Court to which judges of the sharia

courts belong;***

(2) as a chairperson of the Federal Judicial Administration
Council*™® to which an appeal was lodged;**® and then (3) as a chairperson

of the CCI.

119 FEDRE Constitution, supra note 63, Article 82(a-b) and Proclamation N0.798/2013, Supra note
80, Article 15 (a-b).

111 Tsegaye Beru, An Outline for the Study of Ethiopian Constitutional Law, 43 Int’l J. Legal Info.
234, 312 (2015), pp. 246-247 as cited by as cited by Mulu Beyene, Supra note 75.

112 Mulu Beyene, supra note 75, recaptured from his personal Interview with the Shiek Adem
Abdela, 27/09/2017, Addis Ababa.

3 Ibid, as cited from Adem Abdela v Federal Judicial Administration Council, HoF File no.
120/2015.

114 This seems to be pursuant to Proclamation No. 188/99, Federal Courts of Sharia Consolidation
Proclamation, Art. 20(2).

15 'See, Proclamation No. 684/2010, Amended Federal Judicial Administration Council
Establishment Proclamation, Art. 5(1(a)).

18Eor a comprehensive appraisal of the Sharia Courts administration, See, Mohammed Abdo, Legal
Pluralism, Sharia Courts, and Constitutional Issues in Ethiopia, Mizan Law Review Vol. 5 No.1,
Spring 2011
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Second, the fact that members of the CCI, except the chairperson and deputy
chairperson, can be removed with simplicity deteriorates the appearance of the CCl
to stand the test of independence, including tenure.*'” Different bodies can remove
the nine members of the CCI. The relevant rule reads that these members “may be
removed from membership by the designating or appointing organ before the end
of his term” and provides commission of disciplinary offences or incompetence as
grounds.**® This would mean that the House of Peoples’ Representatives or the
President of the state might remove the six experts."*® For the remaining three
members that come from the House, either the House or their respective regional
councils can remove them, as they are merely appointed to represent their
respective regional states.’®® Hence, the council is not likely to be independent

looking at the tenure of its members too.
4.2.4. Absence of Oral Hearing

The Constitution mandates both the HoF and the CCI to adopt rules of procedures
that can ensure fair hearing process in carrying out the constitutional
interpretations. *** However, there is no one yet. So far, complaints are only
allowed through a written application’”? and thus do not normally allow
complainants to be heard orally.**® This falls short of the ‘right to be heard’,
including the right to defense.'** Both institutions are handling complaints in
closed doors, despite an indication that “the Council may hear cases in a public

transparent manner according to article 10(4) of the Proc.N0.789/2013, the details

117 African Commission on Human and Peoples’ Rights, Principles and Guidelines on the Right to a
Fair Trial and Legal Assistance in Africa, Part A (4),
<http://www.achpr.org/files/instruments/principles-guidelines-right-fair-
trial/achpr33_guide_fair_trial_legal_assistance _2003_eng.pdf>, as accessed on Oct 24, 2017.
118 proclamation No.798/13, supra note 80, Article 19.
119 1hid, Article 15(c).
120 The FDRE Constitution, fn. 63, Art 61(3); see also, fn. 74, p. 72.
121 1bid. Arts 62(11) and 84(4).
122 proc. No. 798/2013, fn. 80, Art 3(1).
128 Mulu, Assessing the House of Federation, fn. 75.
24 Ibid.
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of which is indicated to be regulated by a directive that the Council may adopt.'?

As far as fair hearing procedure of the House and the Council is concerned, one

author has the following to say;*?°

What transpires from the relevant legal provisions and interviews with the
relevant officers is that complainants as of right neither can present their
cases in person nor examine the evidences presented by opposing party. As
an ““adequate opportunity to prepare a case, present arguments and evidence
and to challenge or respond to opposing arguments or evidence™ is one of
the core elements of fair hearing, it is clear that the House cannot qualify as

such. ¥’

Part of the problem comes from the unmanageable number of members of the HoF
who are supposed to hear the cases. Let alone hearing cases, the HoF particularly is
challenged to have detailed deliberation on the constitutional complaints submitted
to it. This substantially affects the degree of deliberation that should have existed.
Practically, it is the committee on constitutional interpretation, which deliberates
on specific cases, and it simply presents the summary of cases just for approval to
the House.'?® It is very difficult to argue within the House for and against, as it

should have been.
4.2 5. Remedies and Enforcement of Remedies

What are the remedies that are given by HoF and how are such remedies enforced

on the ground? Who should enforce such remedies or decisions?

It is obvious that an organ like the HoF, empowered to interpret the highest law,

must be given the power to grant final and injunction remedies for constitutional

125 Art 10(4) of Proc.N0.798/2013.
126 Mulu, Assessing the House of Federation, fn. 75 p.22.
127 H
Ibid.
128 Interview with an anonymous official who work in the office of the House of Federation,
October 26, 2017.



Increasing Constitutional Complaints in Ethiopia ...

violations that can address a wide range of situations. For example, the HoF may
need to issue interim orders while a case is pending for a final decision. However,
the jurisprudence of the HoF for the last 20 years shows that injunction order was
not issued despite repeated requests.’® The existence of unreasonable delays in
case dispensation can be problematic for granting injunction orders. But, most
importantly, neither the CCI nor the HoF is willing to use this power. Such failure
might substantially affect the final decision of the House to the extent of making it
useless. The other biggest challenge is, once final decision is given by the HoF,
how is it going to be enforced and who is in charge of enforcing it, remains a
baffling concern.”®* There are instances of such scenarios and it is being an

evolving test to the HoF.**
4.2.6. Restrictive Standing

Standing by nature is a preliminary issue, the lack of which precludes any form of
determination over the merits of any complaint.’** It determines whether an
individual or group of individuals or an entity has the right to bring constitutional
claim before redress is sought. The enforcement of constitutionally entrenched
rights through constitutional interpretation is largely determined by the ‘locus
standi’ of the complainants.*®® The issue of standing significantly determines the
reach of constitutional justice to potential applicants from approaching the relevant
bodies.** To be specific, while liberal standing rules may enhance an active
enforcement of human rights, prohibitively strict rules, on the other hand, restrict

the opportunity for review, and hence ignore an unconstitutional behavior.** In

129 |pid.
%0 n. 83.
B3 pid.
%2Adem Abebe, ‘Towards More Liberal Standing Rules to Enforce Constitutional Rights in
1Egt3hiopia’, African Human Rights Law Journal, Vol.10, 2010, P.408.

Ibid.
B34 bid.
3 Ibid.
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this regard, it is good to see the standing rule of constitutional complaint in

Ethiopia.

Apart from the general rules of standing provided under Art 37, a specific reference
to the rules of standing for constitutional review is indirectly addressed under Art
84(2) of the constitution. Art 84(2) reads; “where any Federal or State law is
contested as being unconstitutional and such a dispute is submitted to it by any
court or interested party, the Council shall consider the matter and submit it to the
House of the Federation for a final decision.” This provision has impliedly noted
that constitutional complaints can only be activated either by the referral of courts
or by the interested party, the party who claims to have a personal interest in the

subject of dispute.

Besides, the proclamation, which established the council of constitutional inquiry
,Specifically stipulates the rules of standing saying “any person who alleges that his
fundamental rights and freedoms have been violated by the final Decision of any
government institution or official may present his case to the Council of Inquiry for
constitutional Interpretation.”**® Still, it is only persons who have directly and
actually incurred personal loss that can instigate constitutional complaint before the
council. Neither the constitution nor the subsidiary law grants civil societies and
charities to have locus standi on behalf of the right holders. The experience of the
council also reveals that no charity or civil society has brought constitutional
complaint to it."*” Had there been any, it is the conviction of the council that it
would reject it.**® However, the council is not as such strict on who has to ‘submit’
the complaint to the council as long as the signature of the interested party is fixed

in the written complaint.”®® In fact, the council has now started receiving

138 A proclamation to establish the council of the constitutional inquiry No.789/2013, article, 5(1).
¥7supra note 75, See also, interview with Ato kebeb kebede, supra note 83.
138 H
Ibid.
139 Article 7(2) of Proc. N0.798/2013.
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complaints through a postal mail and also through the web of the council.**® Such
flexibility of the council has come partly because the council does not conduct oral
litigation of the parties save for very exceptional cases. On such cases, it is only
the interested parties or their legal representatives that can appear before the

council for oral hearing.**

From the reading of Art 84(2) and Art 5(1) of Proclamation N0.798/2013, unlike
for cases that can be brought to the court as per article 37(2) of the FDRE
constitution, any association or group cannot initiate constitutional complaints
before the council representing collective or individual interest of its members. To
this end, the Council has rejected a case submitted by the Islamic Affairs Supreme
Council requesting the position of the constitution regarding the appealability of
the final decisions of the Shari’a courts to the ordinary courts.*** The Council then
decided that only the parties to the case have standing to refer the case to it and not
the Islamic Affairs council on behalf of the Islam community or the Islamic

court.**®

The standing rule under the council’s establishment proclamation is generic and
hence applies to all cases; whether the complaint is against a legislation, decision,
or omissions of a government bodies. Of course, constitutionality of legislation will
not be invoked unless a party has sustained an actual injury by its enforcement or
otherwise."Thus, an individual cannot bring constitutional complaint anticipating

a violation of his right or threats of violation by legislation. The experience of the

“OInterview with Rahel Birhanu, Director of the Flow of Cases and Administration, Council of
Constitutional Inquiry, October, 27, 2017, Addis Ababa, Also interview with Ato Kebeb fn. 83.
141 sypra note 85.
1“2pssefa Fiseha ‘Federalism and the Adjudication of Constitutional Issues: The Ethiopian
Experience’ (2005) 52
Netherlands International Law Review 1, 26-27. The case was submitted to the Council in October
1149399 and the Council delivered its decision on 17 January 2001
Ibid.
144 Proc.N0.798/2013, supra note 80, Art 3(2(a&b)).
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council also shows the same trend.**® In all of the cases brought to the council,
constitutionality of laws is challenged in the court in the course of court ligation

and referred to the council by the courts.**

In nutshell, one can say that the Ethiopian constitution is completely against the
emerging African constitutions’®’ as far as standing is concerned. Latest
developments on standing in some African countries shows that constitutions are
becoming more generous in granting standing rights to various stakeholders on the
assumption that constitutional complaint is an important part of any system of
constitutional review.**® Hence, the restrictive standing rules coupled with the
institutional problems of the HoF and the CCI obviously affects the number of
constitutional complaints that would come to these review bodies. The HoF/CCI
ever since their establishment received only 2610 complaints.**® Yet, there is

progress since the establishment of the council as a separate body.**°

Conclusions

Constitutional complaint is an important instrument of enforcing constitutional

rights by way of empowering the right holders. It enables right holders to initiate

145 sypra note 85.

148 An instance in this regard could be the case between Melaku Tefera vs. Public Prosecutor and
CUD vs. Meles Zenawi.

“"The Constitution of Zimbabwe, the South African and Kenyan Constitution are good examples of
emerging African constitutions, which not only specifically addressed rules of standing, but they are
good examples of liberalized rules for constitutional review. section 85(1) of the Constitution of
Zimbabwe, for instance , states “any of the following persons, namely (a) any person acting in their
own interests; (b) any person acting on behalf of another person who cannot act for themselves; (c)
any person acting as a member, or in the interests, of a group or class of persons; (d) any person
acting in the public interest; (e) any association acting in the interests of its members” is entitled to
approach a court, alleging that a fundamental right or freedom enshrined in this Chapter. See
generally Lovemore Chiduza and Paterson Nkosemntu Makiwane supra note 53. Also see, the
Constitution of Kenya, 2010.

8 Ibid.

“*The figure represents cases brought to the CCI until October 27, 2017 where the researchers in
person visited the office of the CCI. The figure increases every day as complaints are filing new
cases to the CCI.

130 previously the council of constitutional inquiry was working being as an office within the house
of federation. However, after the new proclamation No0.789/2013, the CCI is established as a
separate office.
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the review of unconstitutional actions. Constitutional adjudication on the other
hand makes sure that actions of government bodies and individuals are in line with
the constitutionally granted rights. It is therefore important that constitutional
complaints come to the adjudicator consistently and with good number. However,
the quantity and consistency of flow of constitutional complaints are dependent on
various factors such as; the existence of non-restricted rules of standing, citizen’s
awareness of the rights granted and the constitutional review body, physical
accessibility of the review body and the existence of an effective, independent and

neutral constitutional review organ.

In Ethiopia, the House of Federation, the upper house of the federal parliament,
uniquely responsible to carry out constitutional review. It is composed of
representatives of Nations, Nationalities and Peoples as assigned by the state
councils of the regional governments. The members are hence political
representatives as opposed to legal professionals who are supposed to make
constitutional adjudications. Anticipating the gap in legal skills on the part of the
members of the House of Federation, the constitution has foreseen the
establishments of the CCI to give technical support to the former in the course of
constitutional interpretation. Yet, even though the HoF and CCI are in charge of
constitutional review power, constitutional review is not their full-time job. While

the HoF meets twice a year, the CCI meets twice a month.

More so, the two bodies are physically located at the center despite their
nationwide constitutional review responsibility. They lack liaison offices at states
so that citizens at periphery would have equal access to them. The unequal
accessibility of the house to all citizens is actually depicted on the cases that have
come to the house in the past twenty or so years. Despite their own limitations, the
recent efforts made by the CCI to receive constitutional complaints virtually by

postal and email communications is a good start in this regard.
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Recent developments in relation to standing rules for constitutional review dictates
that relaxed rules of standing are favorable for the success of constitutionally
granted rights. However, in Ethiopia, the rule of standing for constitutional review
is based on the principle of ‘vested interest” making the rules of standing
restrictive. Only individuals who can show that their personal interest actually
affected by the decision of the government body or individuals can file a
constitutional complaint either directly to the House of Federation or to the CCI.
Strategic litigation in the form of public interest litigation through civil societies
and organized litigants is not legally possible. Besides, the awareness of the
citizenry towards constitutional review as legal recourse and the physical

availability and location of the review body is slagging behind.

All the factors stated above have constrained the flow of constitutional complaint
in Ethiopia. Only 2610 complaints have managed to come to the HoF/CCI in over
twenty years of their service. The figure can be regarded as very small given the
total number of the Ethiopian population and the expected violation of rights
resulting from the poor culture of democracy and constitutionalism both on the part
of the government and the citizenry at large. Of the 2610 cases filed to the CClI,
806 cases are yet waiting the resolution of the CCI on whether they would warrant

constitutional review or not.

Given the importance of constitutional complaints to enforce the constitutionally
granted rights and the actual status of the enforcement of constitutional rights in
Ethiopia, it is important that the constitutional review system in general the
constitutional review bodies in particular needs a serious reconsideration.
Specifically, the problems in relations to the composition, independence and
organizational setup of the review bodies, the rules of standing and the low level of

awareness on the part of the society needs to be worked out very closely.
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Strengthening Shareholders Control of Companies in Ethiopia: Minimizing
Agency Cost

Woldetinsae Fentie*

Abstract

Shareholders are normally owners of the corporation’s assets and the fact
that such assets are controlled by the management body is the cause for many
of the problems in corporate governance. Agency problems arise when the
agent does not share the principal’s objectives. Shareholders meeting as
management organ can play sizeable (significant) roles in minimizing the
departure between these interests. The query of the paper is how to enhance
role of shareholders in corporate governance upon which they invested their
capital. The proliferation of initial public offering of shares while it is not
thoroughly regulated is leaving its black spot on future development of
corporate culture in Ethiopia. The researcher firmly urges that reforms meant
to enhance shareholders control on a company should be made to reduce
agency costs. They include, among other things, possibility of derivative suits
by shareholders, access of electronic voting, possibility of voting by mail,
facilitating sufficient information disclosure mechanisms, adopting advisory
voting and the rules necessary to such vote, facilitating easy exit mechanism
to shareholders dissatisfied by majority holders, fixing maximum number of
shareholders to avoid dispersed share ownership structure, avoiding short
time and resource encumbrances to challenge resolutions adopted contrary to
the law and the company statutes, and avoiding unnecessary bureaucracy
when shareholders petition to the Ministry to appoint investigators.

Key Terms: Derivative Suit, Corporate Governance, Agency Cost, Stock Market.
Introduction

Economic theory of agency posits that business firms are fundamentally

contractual in character and seeks to explain their structure as an efficient

* LLB (In Bahir Dar university, 2008), LLM in Addia Ababa University, 2014); lecturer at School
of Law of Debre Marcos University, Ethiopia.
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contractual response to agency costs. From this perspective, much of corporate law

therefore consists of the provision of default terms into corporate contracts.

Agency costs can manifest in various forms, including self-serving behavior on the
part of managers focused on status, excessive gratuity consumption, non-optimal
investment decision-making or acts of accounting mismanagement or corporate
fraud.? The adverse implications of these actions are then felt in the form of the
destruction of shareholder wealth and wider impacts on other corporate
stakeholders. The empirical literature on the role of shareholders in mitigating
agency cost is very limited and there is empirical evidence in support of this

argument.
John Armour provides that:

Agency costs are, in short, the costs of conflicts of interest between various
participants in the corporate bargain. These costs arise wherever (i) rights to
control income producing assets are separated - in whole or in part - from
the rights to receive the returns, and (ii) it is costly for the party in whom the
rights to return reside (the “principal’) to observe the actions taken by the
party in control (the “agent™). The problem is that the agent may exercise his
or her control rights to serve his or her own self-interest at the expense of the

principal.®

'Easterbrook, Frank H., and Fischel, Daniel R., The Economic Structure of Corporate Law (Boston:
Harvard University Press, 1991), p.12.

“Sajid Gul and others, ‘Agency Cost, Corporate Governance and Ownership Structure: The Case of
Pakistan’ the International Journal of Business and Social Science (Vol. 3 No. 9; May 2012), p.
269.

*Armour J., Capital Maintenance (ESRC Centre for Business Research, University of Cambridge),
p. 7.

<http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.175.7065&rep=repl&type=pdf>
Accessed on 5/19/2018
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However, it is suggested that agency costs can be reduced by internal governance
mechanisms. Shareholders as those actors in the corporate governance structure
could play their part in reducing agency cost if the legal framework concerning
corporate governance structure is properly designed.® Shareholders, particularly
those in large corporations, are forced to rely on the honesty and competence of
their managers. The costs associated with reducing or eradicating these risks is

called agency costs.
1. An Overview of Literature

In Ethiopian academics, a number of research works have been made recently
focusing on corporate governance issues. For instance, Fekadu Petros highlights
the growing separation between ownership and control in Ethiopia, and he submits
some empirical evidence in this regard.® He attempts to show the deficiency of the
Commercial Code in protecting the rights of minority shareholders in the context of
publicly held companies. Tewodros Meheret in his attempt to assess the legal
regime applicable to governance of share companies in Ethiopia explores the
theoretical background and legal framework of corporate governance and examines
the rules of governance in light of available standards.” In particular, he discusses
the structural choice, appointment and removal, powers, duties and responsibilities,
remuneration, and the working methods and mechanism for controlling the boards
of directors. Tewodros states that ‘a share company is managed by its board which

is composed of directors appointed by the general meeting of shareholders.®

*Nicolai Foss, The Theory of the Firm: An Introduction to Themes and Contributions (London:
Routledge, 1999), p. 24.
> Le Talbot, Critical company law, (Rutledge-Cavendish, 2008), pp125-126.
®Fekadu Petros, ‘Emerging Separation of Ownership and Control in Ethiopian Share Companies:
Legal and Policy Implications’ Mizan Law Review (Vol. 4, No.1, 2010.), p. 4.
" Hussen Ahmed, ‘Overview of Corporate Governance in Ethiopia: The Role, Composition and
Remuneration of Boards of Directors in Share Companies’, Mizan Law Review (Vol. 6 No.1, June
2012), p50
8 ibid
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Hussein Ahmed makes a distinction between corporate governance and corporate
management and contends that corporate governance is different from corporate
management; and share companies are governed by a non-executive board while
management is the task of the executive of a company. He further argues that there
is inadequacy in the law on the composition and independence of directors and

forwards recommendations.®

A number of scholarly works are available on the literature on how to minimize
agency cost and protect interest of shareholders. These works identified that
institutional shareholding, smaller board size; managerial share ownership,
existence of independent board, and existence of remuneration structure to

managers have significant role in reducing agency costs.'

Institutional shareholders have important contribution in mitigating agency
problem because they can monitor firm performance and action of managers and
can influence managerial decision making. According to Pound institutional
investors as compared to private shareholders who are less informed can monitor
managerial performance at lower cost because of greater expertise and resources.™
Agency costs will be reduced with higher managerial share ownership. Because
when the ownership of managers in the firm increases, it will result in the
convergence of interests between company managers and shareholders.*? In
contrast Florackis and Ozkan in a study during 1999-2003 on a sample of UK
public listed companies, found that large size of board increases agency cost
because of less efficiency.™ Larger board independence is perceived as a monitory

mechanism which can play an important role in limiting or controlling the agency

°Hussen, Overview of Corporate, fn 7, pp. 75-76.

1933jid Gul and others, Agency Cost, fn 2, p.21.

1 pound, J. ‘Proxy Contests and the Efficiency of Shareholder Oversight’ Journal of Financial
Economics (Vol. 20, 1988), p. 237.

12 Jensen, M.C. and Meckling, W.H. ‘Theory of the firms: managerial behaviour, agency costs and
ownership structur’, Journal of Financial Economics, (vol 3 issue 4, 1976), p. 310.

BFlorackis, C. and Ozkan ‘Agency Costs and Corporate Governance Mechanisms: Evidence for UK
Firms” Working Paper, University of York, UK. (2004), p.16.
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problem.* There are numerous studies in the literature which shed light on the role
of independent directors and suggest that they are more likely to work for the
shareholders interest.™® It is also proved that the higher the remuneration of
directors the lower will be the agency cost because these incentives will induce
managers to work in the best interest of company shareholder in order to

continuously receive these benefits and to protect their job security.*®

As indicated here above works focusing on Ethiopian corporate law, have dealt
with the importance of the remuneration of directors, protection of minority shar
holders, compared Ethiopian corporate governance rules with that of international
standards and principles. This article tries to deal with issues that have not been
addressed by making specific reference to the furthering roles of shareholders in
reducing agency costs. To the best of the author’s knowledge it is the first study
done in Ethiopia in order to investigate role of shareholders in reducing agency

Costs.

2. Some conceptual frameworks

2.1. Models of share ownership

The reasons for preference of a certain structure are explained differently by two
polarized views: neo-classical and path-dependent.!” Neoclassical economists insist
that firms choose their corporate structures based on simple efficiency

considerations: the most efficient ones are chosen accordingly. Path dependence

143. W. Byrd and Hickman, K. A. ‘Do outside Directors Monitor Managers?’ Journal of Financial
Economics. (vol. 32, 1992), p.198.
> ibid
'® Henry, D. ‘Corporate governance and ownership structure of target companies and the outcome
of takeover bids’, Pacific-Basin Finance Journal. (Vol. 12, 2004): p440.
"Davies M. and Schlitzer B., The impracticality of an international “one size fits all” corporate
governance code of best practice available at <www.emeraldinsight.com/0268-6902.htm>.
Accessed on 03/02/2018
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assumes that corporate governance structures are deeply rooted in countries’

historical traditions and initial ownership structures of organizations.®
2.1.1. The diffused Ownership Model

This model is also known as shareholder-based model. It is dominant in the Anglo
American legal system.™® The fundamental question of corporate governance here,
unlike the concentrated model, is how to assure suppliers of finance that they get a

return on their investment.?

Dispersed ownership model of corporate governance is characterized by “strong
securities markets, rigorous disclosure standards, and high market transparency, in
which the market for corporate control constitutes the ultimate disciplinary

mechanism’”?

on management. Various market instruments do serve to deter
self-serving managerial conduct in widely held public companies. They do not,
however, entirely eliminate the problem. Instead, those in charge retain some

scope to pursue their own agenda at the expense of shareholders.*

Whereas the agency cost problem is, to some degree, endemic in a widely held
firm, managerial fidelity is much less likely to pose a problem in companies
where control ultimately rests in the hands of one party or a closely allied set of

investors (eg, a family).?” This is because large block holders will tend to be

Geoffrey Owen and etals, Since the 1980s there has been a partial convergence between the
shareholder-based and the stakeholder-based systems of corporate governance. What has caused this
convergence and is it likely to continue? Pp.2-3, see also Le Talbot, Critical Company Law. fn 5, p.
141.

YThemistokles Lazarides and Evaggelos Drimpetas, ‘Corporate governance regulatory
convergence: a remedy for the wrong problem’ International Journal of Law and Management
(Vol. 52 No. 3, 2010), p.522. available at <www.emeraldinsight.com/1754-243X.htm> accessed on
April, 2018.

“pid

21 John D. Coffee “The Rise of Dispersed Ownership: The Role of law and State in the Separation of
Ownership and Control’ the Yale Law Journal, (vol. 3. no 1, 2001), p.3.

?ZJohn C Coffee, ‘The Future as History: Prospects for Global Convergence in Corporate
Governance and its Implications’ Northwestern University Law Review. (1999), p.10.
<http://www.austlii.edu.au/au/journals/UNSWLJ/2002/25.txt/cgibin/download.cgi/download/au/jou
rnals/lUNSWLJ/2002/25.rtf.>accessed on 12/02/2018
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better monitors than dispersed shareholders.?® To elaborate, controlling
shareholders are likely to have a financial stake which is large enough to
motivate them to keep a careful watch on what is going on.’® As well, these
‘core’ investors should have sufficient influence to gain access to high quality
information concerning firm performance and to orchestrate the removal of

disloyal or ineffective managers if things are going awry.?

The managers may thus be tempted to using their control over corporate assets to
promote their own interests at the expense of that of the shareholders. To the extent
that the management pursues its own interest at the expense of the shareholders, it

imposes what economists call agency cost.?

However, there are mechanisms of minimizing agency cost which are part and
parcel of legal systems utilizing this model. First, the labor market for corporate
executives has a disciplinary role on the conduct of managers. Managers want to
perform well in order to impress potential employers at a better term.?® Secondly,
bad management which sufficiently causes a decline in the market share for
products or services can cost management its job. The most effective disciplinary
tool in the widely held company however is the third mechanism hostile takeover.
Hostile takeover occurs when shareholders unhappy with the performance of their
company opt to walk out by selling their shares to a control bidder. If managers
perform persistently badly, an outsider may take over by buying a majority of the
shares through a hostile takeover i.e., one rejected by managers but accepted by

shareholders.?’

%John C Coffee, ‘The Future as History: Prospects for Global Convergence in Corporate
Sovernance and its Implications’ Northwestern University Law Review. (1999), pp. 12-13.
Ibid.
“|pid p. 9.
%John Coffee, The Future as History, fn 22, p.9.
" jibid
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The Anglo-American model has other merits as compared with systems
characterized by concentrated ownership.®The dispersion of shareholders creates a
convenient working environment for professional managers since dispersed owners
are unable to interfere with the business of the management. Thus, the agency cost
problem may to some extent be counterbalanced by this benefit.® It has also better
liquidity of stocks and benefit of distribution of risk than the continental

counterpart.®

In some countries, companies employ anti-take-over devices. The OECD
Principles of Corporate Governance states that anti-take-over devices should not be
used to shield management and the board from accountability.*® However, both
investors and stock exchanges have expressed concern over the possibility that
widespread use of anti-take-over devices may be a serious impediment to the
functioning of the market for corporate control.** In some instances, take-over
defenses can simply be devices to shield the management or the board from

shareholder monitoring.
2.1.2. Concentrated Ownership Model

German and Japanese are predominantly using this model.*® It is mostly used in the
continental Europe and Asia and is also known as stakeholder-based model.
Countries with this paradigm of corporate governance tend to have weak securities
markets, and low disclosure and market transparency standards.®* As opposed to

the case in diffuse ownership governance systems, only a modest role is played by

2|bid p.10.

“Fekadu, Emerging Separation, fn 6, p.9.

Dibid

$OECD Principles of Corporate Governance, (2004), p.19.
<http://www.oecd.org/corporate/ca/corporategovernanceprinciples/31557724.pdf> accessed on May
2018.

#ibid

*Fekadu, Emerging Separation, fn 6, p.11.
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the market for corporate control, a greater part of the monitoring role being played

by large banks with the dual role of shareholders and major creditors.*
It is presented by 1.J. Alexander Dyck that:

Up through the early 1990s, many analysts of German and Japanese
corporate governance systems suggested that a key to the relatively strong
performance of firms in these countries has been the ownership and control

structure that involved banks, workers and concentrated owners.®

This system in continental Europe and Asia is associated with concentrated
ownership structures. This ownership structure is also known as relationship-based
system, meaning that ownership of most publicly quoted companies is in the hands
of few long-term committed shareholders, directly involved in governance. The
large number of investors here is less prevalent, and the owners are very often

represented by families or few individuals.®’

An immediate effect of the concentrated ownership model on stock market
development seems to be negative. The reason is that large block holders that
manipulate corporate power may not easily liquidate their holding or more
technically do not change their market positions, negatively affecting liquidity.
Secondly, the few small holders cannot create enough liquidity as the volume of
stocks on the market will be lower.®® On the other end of the spectrum, small
investors will not be ready to buy shares for fear of domination by block holders.
Concentrated ownership tends to reduce agency cost. Block holders will tend to be

efficient monitors than dispersed shareholders. To elaborate, controlling

% |bid
% 1.J. Alexander Dyck, Ownership Structure, Legal Protections and Corporate Governance. P.23.
available at http://siteresources.worldbank.org/DEC/Resources/84797-1251813753820/6415739-
1251814020192/dyck.pdf accessed on 04/02/2018
¥'Fekadu, Emerging Separation, fn 6, p.11.
% ibid

81



Hawassa University Journal of Law Volume 2, July 2018

shareholders are likely to have a financial stake which is large enough to motivate

them to keep a careful watch on what is going on around the company.

Beginning with Berle and Means (1932), American financial economists have
taken dispersed ownership as the norm and asked whether observed or
alleged problems in the governance of U.S. firms might stem from their
widely held ownership structures. As U.S. economists became aware of the
peculiar nature of U.S. corporate ownership, a number of authors, notably
Porter (1998) and Roe (1991), argued that atomistic ownership is a
competitive disadvantage for the United States and that more concentrated

ownership might be a good idea.*®

The greater the ownership stake, the greater the personal returns to monitoring and
exercising voice and the more information that these owners will collect. Coffee,
among others, suggests the corporate finance evidence shows that the activism of
shareholders is proportional to the extent of ownership concentration.*
Concentrated owners often become what Jensen calls the active investor, one who
holds large equity and/or debt positions and actually monitors management, sits on
boards, is sometimes involved in dismissing management, is often closely involved

in the strategic direction of the company and, on occasion, even manages.*
3. Shareholders role in corporate governance

Technically speaking, shareholders are primarily concerned corporate actors as
they own the residual assets of the company. A close watch of shareholders on the
activities of the company has its role on corporate success. One of the organs of
corporate governance, shareholders meeting, is one of the avenues wherein they

could play their significant role.

*Randall Morck, ‘Introduction to Concentrated Corporate Ownership’, (University of Chicago
Press, January 2000), p.2. <http://www.nber.org/chapters/c9003.pdf> Accessed on 12/02/2018
%01 J. Alexander, Ownership Structure, fn 36, p.22.
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The ultimate control of the corporation is placed in the hands of the shareholders
through those provisions which provide for annual election of directors and for
shareholder votes on basic changes.*” However there is wider gap between the
theory and the reality which indicates that such shareholder control is fictional.*
Especially this is highly true in the Anglo American system where in ownership
structure is dispersed.”In the continental legal system where in there are large
block holders and there is concentrated ownership structure, the problem is a bit
different. Majority shareholders are watchful to participate in the governance

process. But this has in turn its own problem of minority shareholders concern.®

After examining the status of shareholders’ power, commentators concluded that it
is very low and ask a normative question that is what to do about it? Some of them
try to perfect shareholder power, polish up the proxy system or establish separate
shareholder standing committee to supervise active managers. Others would

proceed to strip the shareholder of what little authority remains to him.*°

Although shareholders as owners of the business are a principal party to corporate
governance, some writers like Janice Dean hold the view that good corporate
governance rests firmly with the board, and auditors and shareholders only play a
secondary role.”” They are of the view that shareholders cannot play a leading role
in corporate governance, they are subject to financial constraints, are free to buy

and sell their shares, and they are not experienced business managers. *®

“2 ibid
*3Fekadu, Emerging Separation, fn 6, p.1.
*ThemistoklesLazarides and EvaggelosDrimpetas, Corporate governance regulatory convergence: a
remedy for the wrong problem, International Journal of Law and Management (Vol. 52 No. 3,
35010), p.184. available atwww.emeraldinsight.com/1754-243X.htm.

ibid
“® 1bid p.354.
*"Janice Dean, ‘Directing Public Companies: Company Law and the Stakeholder Society’,
(Cavendish Publishing Limited, 2001) p.4.
8 Suruhanjaya securities commission, ‘Shareholders' Rights and Responsibilities in General
Meetings’ p.6. <www.maicsa.org.my/download/technical/technical_clr_capital.pdf> accessed on 10
May, 2018.
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Nevertheless, it should be emphasized that shareholders can play a strategic role in
enhancing corporate governance if they realize the opportunities provided by
annual and other general meetings. So as to enable them play their part in corporate
governance, shareholders should be provided with quality information concerning
their company. That role of shareholders is always shackled by information

asymmetry. As 1.J. Alexander Dyck states that:

The importance of quality information for investors had long been
appreciated, but the great stock market crash of 1929 revealed the
inadequacy of previous attempts to address information asymmetries through
simple disclosure rules. Restoring the faith of investors was intimately
entwined with the passage of the Securities Act of 1933, the Securities
Exchange Act of 1934 (that created the SEC) and years of work by SE
officials to get the details right. To reduce information asymmetries, and
increase incentives for disclosure and enforcement, some penalties were
imposed by the SEC itself.*°

Information disclosure requirements should be supported by strong regulatory
institutions enforces such rules of right to detailed information of shareholders. As
I.J. Alexander Dyck provides attempts to address information asymmetries through
simple disclosure rule were not sufficient. It requires vibrant institutions which will

give life to such disclosure requirements and rules.

4. Shareholders role in reducing agency cost in Ethiopia

4.1.Shareholders’ meetings

General shareholders meeting have a significant place in the management of a
company for shareholders have an inherent right to vote in the decision of a
company, particularly in the appointment of directors or auditors, decision

concerning their remuneration, approval of statement of account decision about

%91.J. Alexander, Ownership Structure, fn 36, p.15.
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dividends and amendment of company constitution.>® Second board members being
appointed by general shareholders meeting have the power to appoint officers of a

company and set basic corporate policy.>

Shareholders, often times are not experts to different legal issues and accounting
statements. It is based on the reports provided by other organs of the corporate
governance i.e. board of directors and board of auditors that they make decisions.
Shareholders may not understand professional jargons and hence such may
minimize shareholders role in corporate control. Thus, liability should be attached

to presentation of irrelevant and falsified information or to the purposive jargons.

The general meeting of shareholders has a significant role in the management of a
company for shareholders have an inherent right to vote in the decision of a
company, particularly in the appointment and removal of directors and auditors,
decision concerning their remuneration, approval of statement of account, decision
about dividends and amendment of company constitution.’’Meetings of
shareholders are important organs of corporate governance where in various crucial

decisions are passed.
a. Removal of directors

The law empowers the shareholders to remove a director by general meeting before
the expiry of term of office. Even if there is no agenda regarding removal of
directors®. However, a director so removed shall not be deprived of any

compensation payable to him in respect of the termination of his appointment in

 Mohammed Aliye, Affiliate Companies In Ethiopia: Analysis of Organization, Legal Frame
Work and The Current (LLM thesis, Faculty of Law of the Addis Ababa University, Jaunary, 2010),
p.21. [foot not omitted]
Practice
*L jbid
*2Mohammed, Affiliate Companies, fn 50, p. 21.
>3Commercial Code of Ethiopia, Art 397.
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the absence of good cause.”® Directors can also be removed if shareholders
representing one-fifth of the capital (20%) adopt a resolution to institute a
proceeding.”>A general meeting may at any time revoke the appointment of any

auditor without prejudice to any claim he may have for wrongful dismissal.
b. Appointment of directors and auditors

The first directors may be appointed under the memorandum or articles of
association®®. This appointment shall be submitted to a meeting of subscribers for
confirmation.”” If such confirmation is not given, the meeting shall appoint other

directors. Subsequent directors shall be appointed by a general meeting.”®

As per article 368 of the commercial code, the general meeting shall elect one or
more auditors and assistant auditors. Shareholders representing not less than 20%
of the capital may appoint an auditor selected by them. According to Art 372 the
general meeting is to determine the remuneration to auditors. If the meeting fails to
reach consensus on the remuneration, the ministry of commerce and industry may
fix the remuneration when any interested party applies to it. Now the problem here
is where there is dispute with regard to remuneration of auditors, third party is to
fix the remuneration. In such cases auditors will not be diligent so as to protect
interests of shareholders. Therefore, such provision should be amended as it

endangers right of shareholders to get quality accounting report.

Shareholders’ rights to influence the corporation center on certain fundamental
issues such as the election of board members, or other means of influencing the
composition of the board, amendments to the company's organic documents,

approval of extraordinary transactions, and other basic issues as specified in

**Ibid, Art 354.
*® |bid, Art 365.
*®Ibid, Art 350

5 bid.
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company law and internal company statutes.>® There should be a mechanism to the
shareholders so that they may know about the qualification and other relevant
personal details of the nominee. It is also necessary to prescribe the ways the
shareholders can appoint a nominee. In short transparency is required in order that
the shareholders can make informed vote. To that effect there should be
independent, concerned and strong regulatory body. Several countries have
introduced an advisory vote which conveys the strength and tone of shareholder

sentiment to the board.®
4.1.1. Types of Shareholders Meetings

Shareholders meetings can make significant decisions concerning the corporation’s
future fate. Therefore, they constitute considerable organ of the corporation in
corporate governance. Hence the meetings are governed by mandatory and non-
mandatory rules. The shareholders’ meeting may be classified as special and
general meetings. Special meeting of shareholders is that meeting which constitutes
owners of special classes of shares. The general meeting may be ordinary or extra
ordinary based on the agenda of the meeting. In these meetings all shareholders

regardless of the class of the share they own can participate.
4.1.2. Meeting of the subscribers

The subscribers are those persons who have purchased shares of the would-be
company or the company which is under the process of establishment. Such
meeting is arranged by the founders following the same procedure as an
extraordinary general meeting as soon as the time for application to subscribe share

has expired.”> The shareholders control on the company commences at this

*0ECD, Principles, fn 31, p. 32.
% ibid, p. 34.
' Commercial code of Ethiopia, Art. 399.
2Commercial Code of The Empire of Ethiopia (1960) Art 320, (hereafter Commercial Code of
Ethiopia).
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moment. In such meetings, verification as to fulfillments of requirement related to
formation of a company is made, drawing up the final text of the memorandum of
association is made, approval of contribution in kind, approval of share in profits
allocated to the founders, making all appointments as it is provided by the
memorandum of association.®® This is one critical avenue through which they could
extend their control on the company. However, it is plain at this moment that they
could not be in a position to make well informed decisions. Thus, they should be
assisted by professional advisors. Hence the law should devise mechanisms so that

subscribers could get professional support so as to make informed decisions.
4.1.3. Ordinary general meetings

As per Art.390, shareholders general meetings may be ordinary and extra ordinary
and comprise shareholders of all classes. Ordinary general meeting can be held
only if the shareholders present or represented represent at least one-quarter of the
shares of the voting shares. If this quorum requirement is not met, the meeting must
be called a second time, and on that occasion no quorum is required. Resolution is
passed at ordinary meeting by a simple majority of the voter held by the
shareholders present or represented. Accordingly, a shareholder who abstains is

disregarded.®*

Any shareholder has the right to attend such meeting regardless of the number of
shares he holds.®This is always true though there is contrary provision in the
statutes of the company. He may also be represented by a third party whether

shareholder or not.

Ordinary general meetings may take all decisions within the competence of the
shareholders, except those which are required to be taken by an extra ordinary

meeting. The most important kind of ordinary meeting is, of course the annual

% Commercial Code of Ethiopia, Art 321.
* Ibid, Art 421.
*®1bid, Art 420.
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meeting, which must be held within four months after the end of each financial

year.®
4.1.4. Extraordinary meetings

Extraordinary meetings are subject to rigorous rules as to quorum and majority
than ordinary meetings. At least half of the holders of all shares having voting
rights of the company must be represented or presented at the meeting. Resolutions
are passed at extra ordinary meetings by two-thirds majority of the votes held by

shareholders present or represented.®’

Resolutions to change the nationality of the company or increment of investment in
the company require the attendance of all shareholders.® We can comment this
provision as it does not take the reality into consideration for there is practical
difficulty to get such unanimity. However, we can at the same time take it as
important provision which attempts to strengthen control of shareholders on a

company if ways are available for electronic voting and proxy voting.

An extra ordinary meeting may alter any provision of the company statutes
provided that it does not increase the financial obligations of the shareholders, take
away the basic rights of the shareholder, such as the right to transfer his shares of

the right to vote at meetings or change.®®
4.1.5. Special meeting

Unlike general meetings which may be attended by all shareholders of any class,
special meetings may be attended by only the holders of a particular class of

shares. For example, the holders of preference share, special meetings must be

% |bid, Art 418, 419.
7 |bid, Art 425.
% |bid, Art 425.
Ibid, Art 423,425.
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called to approve decisions of general meetings modifying the special rights

attached to shares of the class in question.™

The rules as to quorum for special meeting and majority required to pass
resolutions are the same as the rules governing extraordinary meeting.”* Therefore
two-third majority is required to pass a resolution abstentions and blank ballots
being disregarded. The quorum is said to be fulfilled if shareholders holding not
less than half of all voting shares. It seems with the view to take practical situations
into consideration, in a second meeting, the presence of one-third of the

shareholders can satisfy the forum requirement.
a. Substantial rules common to all meetings
i. Disclosure of information (the right to information)

In corporate governance propose that one of the more immediate needs is to allow
investors access to timely and accurate information on the financial and non-

financial aspects of the corporations.”
ii. Right to vote

Many companies in OECD countries are seeking to develop better channels of
communication and decision-making with shareholders.” Efforts by companies to
remove artificial barriers to participation in general meetings are encouraged and
the corporate governance framework should facilitate the use of electronic voting

in absentia.™

Ibid, Art 426.

" Ibid, Art 428.

2 OECD, Principles, fn. 31, p. 18.
BOECD, Principles, fn 31, P44

™ ibid, p. 44
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Each share carries one vote, and the number of votes which any shareholder may
cast at general meetings is calculated accordingly. However, there are certain
exceptions to this rule.” There are scenarios where in exercise of voting right

results in conflict of interest.

Every shareholder’s freedom to vote as he wishes is to be respected. Agreements
or resolution restricting the free exercise of the right to vote shall be null and void.
Shareholder must exercise their voting rights in the collective interests of all the

members of the company, and not in order to promote individual interest.
iii. Voting by proxy

A proxy means a lawfully constituted agent. Every member of a company entitled
to attend and vote at a meeting of a company is entitled to appoint another person
or persons, whether a member or not, as his proxy to attend and vote on his behalf.
The proxy shall have the same right as the member to vote at the meeting for he is

representative of a shareholder.”

Any shareholder may take part in and vote at meetings either personally or by
proxy. Where the shareholder appoints proxy, he may not vote personally.”” The
form of the proxy is determined by board of directors. The place and time of

deposit of proxy is also determined by the board directors.’®

The OECD Principles recommend that voting by proxy be generally accepted.”
Indeed, it is important to the promotion and protection of shareholder rights that
investors can place reliance upon directed proxy voting. The corporate governance

framework should ensure that proxies are voted in accordance with the direction of

> Commercial Code of Ethiopia, Arts 400 & 409(1)(3).
"°Ibid Arts 398,402 & 403.
""Commercial Code of Ethiopia, Art. 398.
*Ibid, Art 402.
OECD, Principles, fn 31, p. 35.
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the proxy holder and that disclosure is provided in relation to how undirected

proxies will be voted.®

4.2. Other Areas of Shareholders Leverage under Ethiopian law

4.2.1. Ownership structure and shareholders control

The Ethiopian law on share companies provides no thing than fixing the minimum
number of shareholders with regard to maximum number of shareholders.®* As a
result, there is high probability of either dispersion or concentration for share
ownership in Ethiopia. Both concentration and dispersions have their own
limitations. Absence of limitation on number of shares by a shareholder will result
in block shareholders and that in turn could raise issues of minority shareholders
protection. On the other hand, absence of fixing maximum number of shareholders
could result in dispersed shareholders. As it is provided by various researchers
dispersed share ownership is not advisable. A number of authors, notably Porter
(1998) and Roe (1991), argued that atomistic ownership has a competitive

disadvantage and concentrated ownership is better.®

In countries which have dispersed ownership stricter of shareholder, the
shareholders are deemed to be short term investor. Shareholders could easily exit
by selling their stock. It is also characterized by presence of strong stock market. In
the absence of stock market, as a result regulatory benefit of such market is
unavailable, dispersed ownership of shareholders is not recommended. But if
shareholding is concentrated, shareholders tend to be long term investors and stock
market does not provide enough liquidity for stock holders. Concentrated
shareholders will stir their eyes on the company as they have greater ownership
stake. The greater the ownership stake, the greater the personal returns to

monitoring and exercising voice and the more information that these owners will

8 | e Talbot, Critical Company Law, fn 5, p. 36.

8 Commercial Code of Ethiopia, Art 307(1).

8 Randall Morck, Introduction to “Concentrated Corporate Ownership”, (University of Chicago
Press, 2000), p. 2. <http://www.nber.org/chapters/c9003.pdf> Accessed on 12/02/2018
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collect. Coffee (1999), among others, suggests the corporate finance evidence
shows that the activism of shareholders is proportional to the extent of ownership

concentration.®
4.2.2. Calling shareholders meetings

Shareholders representing 20% of the capital can require auditors to call general
meetings.®* Shareholders could exert influence on the company by this method too.
However, this requirement is too cumbersome to meet and they should be
empowered to call themselves than requesting auditors to call. Where there are

several auditors, they may jointly call the meeting.

Where shareholders representing one tenth of the share capital show that an
appointment of an officer is necessary, the court of the place where the head-office
is situated may appoint such an officer of the court to call a meeting and to draw up
the agenda for consideration.?® The claims that should be provided and evidences
presented to convince the court are not clear. However, we expect that there should
be suspicion on the management body of the company or some sort of

administrative mal practice.

To further role of shareholders on the company the law should allow auditors to
inform shareholders at any time when they see any irregularity. But the law permits

directors to inform to the general meeting.®
4.2.3. Challenging decisions of the company

Shareholders have natural rights inherent in membership of a company. These are

rights which, under the law or the memorandum or articles of association, do not

8] J. Alexander, Ownership Structure, fn 36, p. 22.
8 Commercial Code of Ethiopia, 377(2)
& |bid, Art 391(2).
% Ibid, Art 376(1).
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depend upon decisions of the general meeting or board of directors or which are
connected with the right to take part in meetings, right to vote, to challenge a
decision of the company or to receive dividends and a share in a winding-up.?’
Now the point is what does the right to challenge decisions of the company mean?
And how could this right could be exercised are not clear. Therefore, these phrases
should be interpreted widely and enable shareholders to enable them get out of the
company. For this measure to be effective there should be a means to purchase
shares of dissatisfied shareholders with reasonable prices or else the legal system

should introduce stock exchange to increase share liquidity.

Resolution adopted contrary to the law, memorandum of association or article of
association could only be challenged by any share holder within three months from
the resolution is registered in the commercial register.®® As per art 377 shareholders
are among those claimants who could challenge such resolution. The law provides
that the court may require the claimant to provide security for costs. Here there are
two main problems. Firstly, the period of time within which to file an application to
challenge is too short and it is not proper to permit illegal resolutions to sustain
after the lapse of three months. Secondly, the law does not provide means to
remunerate claimants, at least those who are successful rather than adding burden

on a shareholder who is trying to protect the company’s interest.
4.2.4. Investigation on the positions of a company

Shareholders representing at least one tenth of the shares may request the Ministry
of Commerce and Industry to appoint one or more qualified inspectors to make an
investigation and report on the company's state of affairs.?® The petition shall

contain such evidence as the Ministry deems necessary and the petitioners may be

87 Ibid, Art 389.
% bid, Art 416(2)
8 \bid, Art 381
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required to guarantee up to a maximum of 500 Ethiopian dollars which will be

allotted to covers the expenses of the investigation.®

So as to strengthen control of shareholders on their company the law should
directly capacitate the Ministry of Commerce and Industry to appoint directly
inspectors than require permission of the court or resolution of the general
meeting.”* Firstly, this should be the natural regulatory mandate of the Ministry.
Secondly, it creates unnecessary bureaucracy to wait for order of the court or
resolution of the general meeting. More over amount of money required from the
petitioners which is meant to cover expenses of the inspectors is unnecessary
detail. Because such issues of logistics could be provided by directives or
regulations than in the preliminary legislations like the Commercial code.
Furthermore, at this time, the finance required to make investigations could not be

covered by 500 Ethiopian dollars.
4.2.5. Right of withdrawal from the company.

Shareholders are allowed to withdraw from the company in limited circumstances.
The circumstances which could enable shareholders to withdraw are two in
number. These are dissent from a resolution concerning any change in object or
nature of the company and change in address of the company abroad.”> When the
shareholders withdraw in such a manner the company is bound to redeem the
shares at the average price on the stock exchange over the last six months and
where the shares are not quoted on the stock exchange, they shall be redeemed at a
price proportionate to the company's assets as shown in the balance sheet of the last

financial year.%

% |bid,
L Ibid, Art 382
%2 |bid, Art 463
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We can observe here that it is only when the listed circumstances are there that the
shareholders can enjoy such rights. Therefore, there seems no easy exit in
Ethiopian company law. It seems better to further simplify the exit mechanism to
any unsatisfied shareholder. That way shareholders influence on the management

body can be furthered.

Such measure in other jurisdictions is known as compulsory bid or oppressed
minority mechanism. According to this rule, a shareholder who acquires control
over a company is obliged to buy shares of minorities at the same price he paid for
control.** In order to expedite these exit rights there is an urgent need to introduce
stock exchanges. The absence of such institution may contribute to share illiquidity
and individuals may decline from buying share.**Such easy exit mechanism plays
important role to shape sharking managerial behavior in the diffused model of

corporate governance.

This could also be one way to influence on those who are in charge of the day to
day activity of the company. But to give such chance to shareholders, this
provision should be amended to include other circumstances like repeated

mismanagement by board of directors and evident embezzlements.
4.2.6. Availability of ex-post redress for shareholders
A. Shareholder’s right to initiate suits

One of the ways in which shareholders can enforce their rights is to be able to
initiate legal and administrative proceedings against management and board
members. Experience has shown that an important determinant of the degree to
which shareholder rights are protected is whether effective methods exist to obtain

redress for grievances at a reasonable cost and without excessive delay.”® The

%3ajid Gul and others, Agency Cost, fn 2, p.29.
®Fekadu, Emerging Separation, fn 6, p.29.
®OECD, Principles, fn 31, p. 40.
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confidence of minority investors is enhanced when the legal system provides
mechanisms for minority shareholders to bring lawsuits when they have reasonable
grounds to believe that their rights have been violated. The provision of such

enforcement mechanisms is a key responsibility of legislators and regulators.®’

There is some risk that a legal system, which enables any investor to challenge
corporate activity in the courts, can become prone to excessive litigation. Thus,
many legal systems have introduced provisions to protect management and board
members against litigation abuse in the form of tests for the sufficiency of
shareholder complaints, so-called safe harbors for management and board member
actions (such as the business judgment rule) as well as safe harbors for the

disclosure of information.®®

A balance must be kept between allowing investors to seek remedies for
infringement of ownership rights and avoiding excessive litigation. Some countries
have found that alternative adjudication procedures, such as administrative
hearings or arbitration procedures organized by the securities regulators or other
regulatory bodies are an efficient method for dispute settlement, at least at the first

instance level.*

B. Derivative actions

Shareholders derivative actions are law suits brought by individual company
shareholders in the name of the corporation in which they hold stock. They arise
when one or more stockholders believe managements are acting improperly or are
failing to take action to defend the company’s rights. Here it is important to note

that any benefit the suits are brought in the name of the company and any

*" ibid
% ibid
* ibid
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compensation won goes to the company, not to the shareholders who initiated the

suit.

There was a case against directors of Amanuel StegaYenigid Sukoch Aksion
Mahiber initiated by shareholders of the company in the Federal Supreme court
Cassation division in 1999 under file no 23389. The applicants argued that the
directors allocated the front rooms to themselves improperly. The respondents
argued that they have no capacity to bring such suits. Even if we say they can
initiate such suits the requirements under Art 365 of the commercial code are not
fulfilled. Under this article a resolution of general meeting has to be adopted by
shareholders representing one fifth of the capital so as to institute a proceeding to
enforce directors’ liability. In addition to such resolution the shareholders need to
wait for the company to institute the proceeding for three months. If the company
fails to initiate the proceeding, the shareholders themselves may jointly institute the
suit.%°

The cassation court stated that the applicants can institute a suit if they can proof
that their right is prejudiced. It argued that their suit is based on Article 367 of the
commercial code and not by the provisions cited by the lower courts. Therefore,
the shareholders have ex-post redressing mechanisms if they can show that the

directors acted to the prejudice of them.

The question here is whether the shareholders are empowered to initiate a suit
against third parties representing the company if they believe that the company is
prejudiced by the act of third parties. There seems no provision does exist to that

effect. Art 365 is about directors’ liability to the company and to the shareholders.

19commercial code of Ethiopia, Art 365.
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Conclusion

Shareholders are technically owners of the corporation’s assets and such assets are
controlled by the management body. This is the cause for many of the problems
dealt by corporate governance. Shareholders meeting as management organ can
play considerable roles in corporate governance. The problem addressed by this
article is therefore what necessary measures can further strengthen the shareholders
controlling mechanisms on the corporation upon which they invested their capital.
There are various ways that are recommended by author of various disciplines to
minimize agency cost. These works identified that institutional shareholding,
smaller board size; managerial share ownership, existence of independent board,
and existence of remuneration structure to managers have significant role in

reducing agency costs.

Shareholders meetings can influence the corporation’s governance by creating and
amending statutory documents and other resolutions. The shareholders
participation in the meeting and their voting properly handled and utilized can have
positive impact in the corporation. Therefore, the rules governing such meetings
should be well designed in a way of enabling them play their crucial part. It
includes access of electronic voting, possibility of voting by mail, facilitating
sufficient information disclosure mechanisms, adopting advisory voting and the
rules necessary to such vote, facilitating easy exit mechanism to shareholders
dissatisfied by majority holders, introduction of stock exchange market, fixing

maximum number of shareholders etc.

Existence of stock exchange can increase shares liquidity and increase the stock
owners’ security as it enables them to exit easily if they feel discomfort by the
management. It can also promote disclosure of information and transparency which
is crucial to shareholders so that they can make informed decision in meetings or in

any other way.
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Moreover, possibility of derivative suits by shareholders is also another mechanism
that should be available to them to promote control. Rules as to derivative suits,
proceedings representing the company against third party and the directors with the
view to protect the company, should be adopted in Ethiopian commercial law.
There are provisions that govern ex-post redressing mechanisms to shareholders
against the directors. The law is silent about the possibility of instituting suits

against third parties if the directors fail.

The minimum threshold to adopt a resolution to institute proceeding to enforce
director’s liability seems very high. Shareholders representing one-fifth of the
capital should agree to adopt such resolution. It could be difficult to get such
minimum requirement as it requires vote of shareholders holding 20% of the

capital.
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Challenges in Implementation of Casual Rental Income Tax: The Case of
Selected Towns in Tigray Regional State

Berhane Gebregziher*, Mebrahtom Tesfahunegn® and Tesfay Asefa*
Abstract

Income tax from casual rent of property (sometimes called transient rental) has
considerable potential to generate significant revenue to finance local projects of
the Tigray regional state. In principle, these incomes are categorized as taxable
incomes under schedule D of the Federal and Regional Income Tax Proclamations.
This research aimed to study the practical, legal and institutional challenges of the
implementation of the casual rental of property income tax in the Tigray Regional
State taking Mekelle, Shire Indasilasie, Alamata and Wukro cities as a sample. The
research employed qualitative research methodology. Accordingly, the legal
analysis reveals that the law is blurred and suffering from lack of sufficient
directions. It does not clearly define the scope and meaning of casual rental and
the income tax therefrom. This research reveals that the implementation of the
casual rental income tax is almost none. The non-taxation of income from casual
rental of property is, in turn, defeats the purpose of basic taxation principles. The
research found out that the failure of the tax authorities to identify the real and
potential tax payers, the failure of the tax payers to report their tax obligations, the
practical income characterization problems, the lack of awareness and ignorance
of the tax assessors and tax collectors are the main challenges for the failure to
implement taxation of income from casual rental of property. Stepping from these
findings, the researchers recommend enactment of specific and comprehensive
directives. They also place a clear direction (based on empirical data) for the tax
authorities to enable them effectively implement casual rental income tax.
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Introduction

Despite commendable efforts, Ethiopia has a narrow tax base benchmarked against
different jurisdictions like most developing countries. The composition and trend
of its taxation base is inconsistent with international practice when we see its tax to
GDP ratio, for example. Though there is huge parity among different sources, the
tax to GDP ratio of Ethiopia is about 15% compared to 45% in the European
Union, 57% in Finland and 27% in the world." At the end of the GTP | of the
country, the tax to GDP ratio has slightly increased from 14.2% to 14.6%.> The
same is true for the Tigray Regional state. Similarly, the share of tax revenue to the
total regional revenue in Tigray region was below 30%, in the 2016 for example,
according to sources from the Bureau of Finance and Economic Development
(BoFED) of the State.® Therefore, narrow tax base is one of the challenges that the

region is facing.

Therefore, policies and programs that aim at reforming the current deficiencies
within the tax system of the country should take the problem arising out of the
existing narrow tax base into account. In this regard, the GTP 2 of the country
plans, among others, to increase tax to GDP ratio.* The Working Manual for
Revenue Enhancement Plan Guide for Ethiopian City Administrations also plans to

broaden the tax base.® However, the evidence obtained recently shows that the tax

! Central Statistics Agency, The World Fact Book <https://www.cia.gov/library/publications/the-
world-factbook/fields/2221.htmI> Accessed August 26, 2017

2 UNDP, Analysis of the Overall Development Financing Envelope in Ethiopia and Implications for
the UN, UNDP Ethiopia No. 2/2015, p.5.
<file:///C:/Users/abiewerkdell/Downloads/Financing%20for%20Development_January2015updated
.pdf> Accessed on August 24, 2017

® Bureau of Finance and Economic Development of Tigray Region, Public Prosecutors and Crime
Investigators Training Manual, October 2015.

* National Planning Commission, FDRE, Growth and Transformation Plan 11, (GTP II) 2015/16-
2019/20, p. 9.
<http://dagethiopia.org/new/images/DAG_DOCS/GTP2_English_Translation_Final_June 21 2016
.pdf> Accessed on August 26, 2017

®> Working Manual for Revenue Enhancement Plan Guide for Ethiopian City Administrations, p.32.
<http://www.ecsu.edu.et/sites/www.ecsu.edu.et/files/manual_revenue_enhancement_planning_engli
sh.pdf >, Accessed on April 30, 2018
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to GDP ratio of Ethiopia has decreased. According to Ministry of Finance and
Economic Development (MOFED), this is specifically due to the prevalence of a
high number of non-complying tax payers.® There could be different options to
broaden the income tax base of the region. Taxation of the income from casual

rental of property seems to offer one solution in the reform to broaden the tax base.

The point is income tax from the casual rental of property, if it is properly
administered, may be used to broaden the tax base of the country as well as the
region enabling to revenue and the tax to GDP ratio. The proper implementation of
casual rental of properties could also have advantages in the assurance of tax
equity, tax efficiency, and tax neutrality. It could also generate significant income

to finance some local government projects.

In this regard, Art 58 of the Federal Income Tax Proclamation categorizes income
from casual rental of properties as schedule D income taxes. The Proclamation
obliges every person deriving income from the casual rental of asset not related to a
business activity to pay tax on the annual gross rental income at the rate of 15%.’
Similarly, the Income Tax Proclamation of the Tigray Regional State, under its Art
55 imposes a 15% tax rate on the gross amount of income from the casual rental of

assets, movable or immovable.®

The personal observation of the researchers similar to expert opinions is that there
are problems hindering the proper implementation of the casual rental income tax

law.

Failure of the law to define what is casual, absence of list of rent types subject to

the tax, lack of clear characterization from rental income tax (schedule B)-

® National Planning Commission, fn 4.
” Federal Income Tax Proclamation No. 979/2016, Art 58.
® Tigray Regional Income Tax Proclamation No. 283/2017 Art. 55 (1).
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treatment of buildings under both schedules, for example, are fundamental

loopholes in the law.

With regard to the term *“casual”, the Federal Income Tax Regulation states casual

income refers “...income derived by a person who is not engaged in regular
business of rental of movable or immovable assets.”® However, this is not
sufficient for the application of the casual rental income tax. What if they are
engaged in a business that is not related to a casually rented asset? In practice,
different property owners in Tigray region are generating income by renting idir
properties, private car, temporary buildings and business equipment. But, the tax
authorities reported that the “tax payers” understate (by a substantial amount) or

fail to report their taxable income.

Hence, the main concern of this research is to scientifically assess the legal and
practical challenges in the effort of the implementation of the casual rental income
tax law of the region with particular emphasis on Alamata, Wukro, Shire-
Indasilase, and Mekelle. These towns are deliberately selected because they have
relatively high business transaction thereby casual rent of property may be

(presumably) relatively high.

For this purpose, data was collected through key informant interview with tax
authorities and tax assessors and the sufficiency and relevance of the law for the
proper implementation of casual rental incomes. Data was also collected from

different government documents such as reports and policy documents.

Finally, qualitative approach was used to analyze the data collected. Legal analysis
was applied in portraying legal regime. Information gathered from different

sources is substantiated and triangulated with each other.

° Federal Income Tax Regulation No. 410/2017, Art 50.
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1. The Concept of Taxation of Income from Casual Rental of property
1.1. Casual Rental of Property

There is dearth of literature on the conceptual clarity of casual rental of property.
Even if there is plenty of literature on rental of property for tax purposes, we do not
find a clear reason on what makes rental of property as “casual” or permanent. The
same is true in the Ethiopian tax system in general and the Tigray income tax
system in particular. The law hardly defines the term “casual’ nor does it define the
phrase ‘casual rental of property.” Literally speaking, the Black’s Law Dictionary
defines the term casual as “occurring without regularity; occasional.”*® But, how
occasional is occasional? What makes rental of property occasional so as not to
make it regular? Why is a certain income said to be “casual rental income”? All

these issues are not yet clearly explained in the relevant laws.

How the concept of casual property rental income tax is entertained in the regional
tax laws? The Tigray Regional State Council has directly adopted and translated
the Federal Income Tax Proclamation No. 979/2016 with some minor changes
under the Regional Income Tax Proclamation No. 283/2017.** Art 2 (14) of the
respective proclamations define “income” as “every form of economic benefit
including non-recurring gains, in cash or in kind, from whatever source derived and
in whatever form paid, credited or received.” This is a very broad definition that
includes every economic benefit. It shows that the casual rental of property income
falls within this broader definition of income which is subject to “taxation of

income from casual rental of property.”

Art 58 of the Federal Income Tax Proclamation and Art 55 of the Regional Income

19 Bryan A. Garner (ed), Black’s Law Dictionary, (8" edn, 2004), p. 651.
! Tigray Regional Income Tax Proclamation (fn 8).
12 Federal Income Tax Proclamation (fn 7) Art. 2(14) See also Tigray Regional Income Tax
Proclamation (fn 8) Art. 2 (14)
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Tax Proclamation also state that a person who derives income from casual rental of
asset in Ethiopia/Tigray shall be liable for tax on the annual gross rental at a rate of
fifteen percent.® However, neither the proclamations nor the Federal income Tax
Regulation'® well define what “causal rental income” is. The above stated
provisions simply state “income from the casual rental of asset” includes renting
any land, building or movable asset. The law is silent on how, when andfor how
long. The researchers have tried to consult the experience of other tax systems but

unable to, literally, find the term “casual rental income”.

A similar concept is found in few tax systems of other countries. We found the
experience of the state of Hawaii of the USA relevant in this regard. If we take the
experience of Hawaii, there is a type of tax termed as “transient accommodations
tax” or “hotel room tax”. In this regard, a manual prepared by the Department of

Taxation of the State of Hawaii states:

A transient accommodation is an apartment, house, condominium, beach
house, hotel room or suite, or similar living accommodation furnished to a
transient person for less than 180 consecutive days in exchange for payment

in cash, goods, or services.™

The concept of this type of income tax is similar with that of the *“casual rental
income tax” in the sense that both are temporary or transient or casual. The term
“transient” refers that the accommodations are being furnished (i.e. provided or
rented) to a person who does not have the intention of making the accommodation
a permanent place of domicile.® The State of Hawaii Department of Taxation

elaborates that the tax is imposed up on every operator of transient

'3 Federal Income Tax Proclamation (fn 7) Art 58 (1).

14 See discussions above.

1> Benjamin Cayetano and Ray Kamikawa, An Introduction to the Transient Accommodations Tax,
State of Hawaii Department of Taxation (1998). p. 3.

6 State of Hawaii Department of Taxation, Transient Accommodations Tax Technical
Memorandum No. 1 January 12, 1987, p. 2.
<http://files.hawaii.gov/tax/legal/memorandums/tatmem-01.pdf> Accessed on January 14, 2017
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accommodations including owner, proprietor, lessee, sub lessee, mortgagee in
possession, licensee, or any other person who is engaged in any service business
which involves the furnishing (providing) of transient accommodations.'” This
definition covers all persons who are involved in any way with the furnishing of
transient accommodations which brings an income from the same. Here, very
important issue may be raised as to the distinction between this type of rental
income and the rental income as a business. For the purpose of this distinction,

transient accommodations are defined as:

the furnishing of a room, apartment, suite, or similar facilities which is
customarily occupied by transients for a period of less than 180 consecutive
days by a hotel, apartment hotel, motel, horizontal property regime rooming
house or other place where lodgings are regularly furnished to transients for

a consideration.®

From the above expression, we can understand transient accommodation, unlike
rental of house or buildings and other properties: (1) is for a limited duration which
does not exceed 180 days (2) the receiver of this type of service does not have the

intention to permanently use the property subject to transient accommodations.

It should be noted that transient accommodation is not exactly the same as casual
rental of property as recognized under the Ethiopian Income Tax Proclamation and
its regional counterparts. However, it minimizes the literature gap on the area.
Transient accommodation deals with accommodation which seems limited only to
lodging, housing, room and space. Therefore, it does not include renting properties
other than immovable (buildings). However, casual rental in Ethiopia includes both
movables and immovable for any purpose, even other than dwelling or

accommodation which is different from the rental income tax under schedule C of

17 H
Ibid
'8 State of Hawaii Department of Taxation, fn 17.
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the Federal and Regional income tax regulations. For the purpose of this study,
transient accommodation tax and casual rental income tax are used

interchangeably.
1.2. Casual Rental Property Income Tax

Under this part, we will try to elaborate what constitutes transient accommodations

tax (TAT) what are the exemptions, exclusions and the tax rate.

We do not, again, find any definition for the phrase casual rental property income
tax. Thus, we need to take “transient accommodations tax” (though narrower) of
other countries as a “benchmark”. This term does not look to be exactly the same
as casual rental income tax because the tax payers under the former include hotels,
apartment hotels, motels, horizontal property regimes, cooperative apartments,
rooming house or other place in which lodging are regularly, i.e. for less than one
hundred and eighty days, furnished to transients for consideration.*® They use this
reference of 180 days to determine whether the facility is transient or not and to
determine whether or not the revenue derived is subject to the tax.?’ This covers,
therefore, real property not personal property. However, casual rental of income in
the Ethiopian context includes casual rental of assets including movable or
immovable assets.”* The duration required for this purpose is provided neither in

the proclamations nor in the regulation.

Discussion of tax base, tax payers, and exemptions may also add some clarity to

the concept.

19 1bid
20 1bid
2! Federal Income Tax Proclamation (fn 7) Art 58 (1).
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1.2.1. The Tax Base

TAT (Transient Accommodations Tax) requires every person who derives revenue
from transient accommodations to pay income taxes. TAT is strictly a tax upon
room revenues derived from transient accommodations.?? Inherently, TAT is a tax
imposed on certain rental activity.? It is levied on gross rental income including
amounts paid to the tax payer in the form of cash, goods, or services as
compensation for furnishing a transient accommodation without any deductions for

costs incurred in the operation of the transient accommodation.®*
1.2.2. Exemptions

The tax systems applying transient accommodations tax provide different classes of
exemptions under their tax laws. For instance, accommodations provided by health
care facilities, school dormitories of public or private education institutions,
lodging provided by non-profit making corporations, military living
accommodations and low-income renters are excluded from the transient

accommodations tax in Hawaii.?®
1.2.3. Identification of Tax Payers

Another important point is how to identify potential tax payers. Every operator of
transient accommodations is required to register with the Department of
Taxation.”® Therefore, transient accommodations tax follows a separate registration
requirement and procedure because of its special nature. It also demands for a

separate and clear report format.

22 State of Hawaii Department of Taxation (fn 16).
23 Cayetano and Kamikawa (fn 16).
** Ibid, P.2
% State of Hawaii Department of Taxation (fn 17).
% pid.
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2. The Tigray Income tax system: The Place of Casual Rental Income Tax

This part of the research deals how the tax system of Tigray State is designed and

organized.

The FDRE constitution has assigned tax powers among the regional and federal
governments following the adoption of federalism as a system of governance.
Accordingly, the constitution divides powers of taxation as (1) federal taxation
powers (Art 96, (2) State Taxation powers (Art 97), (3) federal and state concurrent
taxation powers (Art 98) and (4) powers of taxation that are assigned neither to the
federal government nor to regional governments (Art 99).°” Accordingly, the
Tigray Regional State does have powers to levy and collect different income taxes.
Art 97 of the federal constitution states that regional states can levy income taxes
employees of the region and of private enterprises, on individual traders carrying
outbusiness within theri territories, transport services rendered on waters within
their  territories, income derived from private houses and other properties
within states, houses and other properties a state owns and income of enterprises
owned by the State.?® The Tigray region has directly adopted, with insignificant

changes, the federal income tax proclamation®

The Income Tax Proclamation No. 283/2017,*provides for the taxation of income
in accordance with five schedules; Schedule ‘A’, income from employment;

Schedule ‘B’, income from rental of buildings; Schedule ‘C’, income from

2 Constitution of Federal Democratic Republic of Ethiopia, Proclamation No.1/1995, Arts 95-99.

%% Ibid, Art 97.

#Although the current Income Tax Proclamation is silent as to why it directly translated the Federal
Income Tax Proclamation, the third paragraph of the preamble of the preamble previous Tigray
Regional State Income Tax Proclamation No0.68/2003 stated that the very need for having that
proclamation is to harmonize the income tax systems of the region with the tax system of the
country.

% The Repealed Income Tax Proclamation of Tigray, Proclamation No. 68/2003
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business and schedule ‘D’, Other incomes and schedule E exempted incomes.*
Thus, it adopts a schedular tax system. This is clearly incorporated throughout the

whole body of the Income Tax Proclamation and under its Art. 8.

How is the topic of this research entertained in the tax laws? Under schedule D of
the Income Tax Proclamation, there are a number of taxable incomes including
casual rental income tax. However, the rules seem insufficient. One problem that
we see in the Income tax laws, federal as well as regional, is the huge discrepancy
between the general definition and the specific schedules of income. This is
attributable to the broad nature of the definition of “income” under the
proclamation but lack of detailed implementing laws. The gap also applies to the

law governing casual rental income tax.

Under the general definition in the proclamation, income is defined as “every form
of economic benefit including non-recurring gains in cash or in kind from whatever
source derived and in whatever form paid, credited or received.”? Art 3 of the
Federal Income Tax Proclamation and Art 59 of the Regional Income Tax
Proclamation, strengthening the general rule under Art 2 (14) of both
proclamations also read as “a person who derives any income that is not taxable
under schedule A, B, C or D” of this proclamation shall be liable for income tax at

the rate of 15% on the gross amount of the income.”

However, tax to GDP ratio of Ethiopia as well as Tigray Region still remain very
low which may be attributed to different factors. Different problems may be
responsible for the inability to achieve desired revenue targets. When we come to
the practice, there are different incomes that escape income tax due to different

reasons. But, this research does not purport to address all income tax assessment

1 However, this concept of “other incomes” could create jurisdictional conflict between the Federal
and Rregional governments because in schedule “D”, there are different incomes that are
exclusively given to the Federal Government.
¥ Tigray Regional Income Tax Proclamation, fn 8, Art 2 (14).
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challenges rather it focuses on the challenges in the tax assessment and collection

activities from the income generated from the casual rental of properties.

3. An Assessment of Potential Casual Rental Income Tax payers

In the absence of any clearly identified potential tax payers made by the tax
authorities, the researchers were forced to conduct a temporary assessment of the
potential of this type of tax. This assessment was made in selected cities and towns
in the region. Despite the differences in magnitude, we find all of the identified

possible tax bases in all the study areas.

I, Construction materials and machineries
Such construction materials include water tankers, mixers, and construction woods.
These types of activities are mostly performed casually by large contractors. They
rent these construction materials to small and medium scale contractors who do not
have the full capacity to participate in the construction industry by their own
capital. But, the renters, i.e. the large contractors, do not report the income
generated from such activity in their financial reports. Sometimes, the renters
report the renting cost they have paid to as a deductible cost in their balance sheet.
However, the tax authorities do not follow up to enforce the taxes that should be

paid by the renters from the casual rental of these materials.

ii. Private cars
The assessment of the researchers revealed that automobile owners derive
significant revenue by renting private automobiles from which tax should be

collected.

iii. Idir materials
Though it may be questionable whether income from the rent of Idir materials
should be taxed or not, in all the study areas, we find a number of idir associations
generating thousands of Birr from casual rent. This income is generated from

activities that are not related to their purpose.
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iv. Games instruments
There are also individuals who generate incomes by renting game instruments such
as pools, billiards, jetton (to other persons who are interested to run the business)
but do not pay taxes to the authorities. Note, here, that those who are licensed as

businessmen and regularly renting the games for customers are not casual.

V. Hotel furniture

Some hotel owners also rent different hotel furniture like refrigerator and chairs.
This specially occurs when they have extra goods or when they stop their hotel

business.

Vi. Private individuals renting ceremony stuff
In all the study areas there are individuals (mostly traders of the same stuff) who
rent different goods for wedding and similar ceremonies without license for this
purpose. Such goods, among others include tent, sitting woods, cups, cooking and

feeding materials.

Vii. Rental of hall
This business is mostly practiced by hotels and guest houses. While the hotels and
guest houses are registered as business income tax payers under schedule C of the
Income Tax Proclamation, they casually generate income by renting halls to
different customers. But, the tax authorities reported that they do not collect

revenues from these types of revenues.

viii.  Rental of volos
This is mostly done by some business peoplewho work as licensed beauty salon

service providers but incidentally rent bridegroom volos.
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4. The Legal and Practical Challenges in the Implementation of Casual

Rental tax in Tigray Regional State

As we have seen in the previous discussions, income tax system of Tigray region
as well as that of Ethiopia is divided into five schedules the fifth schedule (E) of
which deals with exemptions that are allowed under each schedule of income.
Casual rental income tax falls under schedule D of the income tax proclamation of
the region which imposes taxes on different incomes. Specifically, Art 58 of the

Federal Income Tax Proclamation states that:

A person who derives income from the casual rental of asset in Ethiopia
(including any land, building, or movable asset) shall be liable for income
tax on the annual gross rental income at the rate of 15% of the gross amount

of the rental income.

It further stipulates that casual rental income tax shall not apply to income from
royalty. There is no law (proclamation, regulation or directive or precedent-setting
cassation decision) that explains the concept of casual rental income tax other than
this single provision of the law. One could, therefore, ask if a certain type of tax
could be sufficiently regulated by a single provision. This issue is expounded

hereunder.

4.1. The legal gaps in Casual Rental Income tax

What makes a rental activity as casual or permanent? What rental activities do
attract rental income tax? Who is the tax payer? Could any person, legal or
physical, be responsible to pay causal rental tax? Who should be exempted and
who should be liable for the payment of this type of income tax? The general

“definition” put under the law does not clearly address these questions.
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4.2. Practical Challenges in the Implementation of the Law

The practical challenges are investigated in one topic for all areas of the study
because there is no significant disparity between and among the four towns where
this research was conducted. Based on the data collected from these sources, the

implementation of the casual rental of property income tax is almost none.
4.2.1. Lack of Clear Identification of Tax Payers

Any tax authority is expected to identify the potential and real tax payers under
each type of tax and each schedule. Not only a one-time identification but also the
authority must make the necessary regular follow-up. Tigray Regional State
Revenue Authority planned to clearly identify the tax bases in the region on each
schedule of the income, to know the number of taxpayers and their respective
incomes based on concrete evidences on the ground. However, there is no practice
of identification of casual rental income taxpayers. In all the study areas the tax
authority as well as the tax assessors do not clearly identify what constitutes the
subject matter of this tax. They understand that any income that is not exempted
under the law should be taxed and this could have been a good source of revenue

for local projects.

For example, when we see the plan and achievement of the Regional Revenue
Authority in the 2008 and 2009 E.C there was no separate plan or achievement
regarding casual rental. Under the list of direct tax, we find tax on income of civil
servants and private employees, rent, businesses, share dividend, capital income,
agricultural income, royalty, income from interest, income from trading in chat,
and “other direct taxes”.** We do not find income tax from rental of property under
this list. The data base of the authority has reported to the researchers that in 2016
and 2017 a total amount of 27,081.30 and 28,942.26 was collected from the rent of

% Tigray Revenue Authority, Tax Revenue Plan and Achievement Document by Income Category,
2016 and 2017
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goods, respectively, but without any plan. But, it is not known from which woreda
how much revenue was collected. When we ask the woreda tax assessors, they

reply that they do not have data for each tax category.

4.2.2. Failure of the Tax payers to Report

The income tax under schedule D is either self-reporting or withholding system.
When we see income tax from casual rent, Art 83 (7) shows that income under
schedule D which are not subject to withholding have to be reported within two
months. If it is not subject to withholding, then self-reporting by the tax payers is

mandatory.

Despite the fact that the research shows that there are incomes generated by
individuals and organizations collected from the causal rental of properties, the tax
authorities of the research areas reported that neither the tax authority follow these

incomes, nor the tax payers report their incomes for the purpose of taxation.

All tax authorities of the research areas reported that the parties who are engaged in
casual rental agreements do not report their dealings to the authorities. In rare cases
they undertake their agreements in front of the justice bureau; however, in most
cases they enter into a contract privately. Even in the cases where agreement is
signed in front of the justice bureau, the later do not report to the tax authorities for
tax purposes. Actually, there is no such legal obligation on the part of the justice
bureau. The gap lies in the law. It is only sometimes where those who rent the
property are registered as business income tax payers that they report to the tax
authority to enjoy the advantage of deduction in calculating their business income

tax.
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4.2.3. Income characterization problems: understanding

Before elaborating this practical challenge, it could be proper to explain the
concept of income characterization. Under schedular tax systems, we need to create
a linkage between certain type of income and its source or schedule in order to
apply special income tax rules on that income. Unlike in the case of global tax
system, the schedular system presupposes the designing of different schedules for
disintegrating sources of income into different categories. In a purely schedular
system, it is unusual to apply tax rules of one schedule on incomes categorized in
another schedules. The schedules help to categorize incomes into different groups
so that it is possible to apply different tax rules, such as tax rate,
deduction/exemption, accounting system and computation methods, on each type
of income. This in turn means two tax payers shall have different tax liability even

if they earn the same amount of taxable income.

The issue of income characterization is serious in the schedular income tax
structure unlike the case with global tax system which does not worry about
classification of sources of personal incomes into different schedules. Though there
could be different challenges that the scheduling system face in the job of
classifying incomes into different categories, the main challenge which is relevant
to this research is the problem of overlapping of incomes. The other challenge that
income characterization face with is that there might be incomes that are allocated
to neither of the schedules which makes difficult to tax these incomes and which in
turn results in disqualification of the overall purposes of taxation. Ethiopian income
tax as schedular income tax system income characterization problem is

unavoidable.

Obviously if tax is computed based on the wrong schedules the whole purpose of

taxation may not be realized. Either the tax system become inefficient in the sense
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that there can be unwanted administrative and compliance costs or it become

inequitable to say it failed to treat equals equally and unequal’s unequally.

First there exist difference in income brackets and tax rates of schedules. This is
the case especially for incomes under schedule D, which is a miscellany schedule,
containing around seven incomes. Therefore, characterizing certain income as
schedule B or C taxable income and characterizing the same income as schedule D
taxable income can create considerable difference on the tax burden of taxpayer

and on the revenue accumulation on the side of the government.

The second basic difference is accounting systems that make a difference in tax
burdens. Schedule ‘A’ taxpayers may be subject to higher tax burdens due to the
adoption of monthly accounting method combined with PAYE (Pay-As-You-
Earn). But, when we see Schedule B C and some part of D they are annually paid
taxes. The methods of accounting may also be different. Schedule A and D
taxpayers are generally required to account on cash basis; while Schedule B and C
taxpayers may use either cash or accrual basis accounting, depending on the
circumstances. There are also significant differences in the accounting /tax periods
of the schedules. Schedule ‘A’ uses monthly accounting and simple PAYE;
Schedule ‘B’ makes use of annual accounting; Schedule ‘C’ applies annual

accounting; Schedule ‘D’ is event realization based.

Thirdly, the rules of exclusions, deductions and exemptions are not uniform across
the schedules. These differences may lead to significant differences in tax burdens
among the different categories. Though deductions are common for Schedule ‘B’
and ‘C’ taxpayers, there are still puzzling differences. Schedule B has standard
deductions unlike Schedule C. Some expenses which are deductible under
Schedule C may not be deductible under Schedule B and some expenses can be

denied deduction solely because a taxpayer is a schedule B taxpayer.
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There might also be differences in assessment methods between the Schedules
although assessment methods are not differentiated strictly along schedular lines.
Schedule A and D are mostly withholding based; Schedule B and C are self-
assessment based. There is also presumptive income taxation — standard

assessment for small taxpayers in Schedule B and C.

This all differences make the equitability and efficiency of the  tax system
suspicious, if there is a wrong characterization of incomes. Some taxpayers may be
subject to heavier tax and tax related burdens although their income is equal and
similar to others. Hence, the schedules may violate the principles of both horizontal

and vertical equity.

In practice, the interview made with the tax assessors reported that the income from
excavators and loaders used to be taxed as casual rental of property at 10% tax rate
though the problem is rectified at this time. This was serious income
characterization problem. The concern of the researchers, in this regard, is the
concept of casual rental income tax is not yet clear among the tax assessors and the

tax authorities. Therefore, this needs a legal intervention to clarify the concept.

4.2.4. Awareness of the Tax Assessors

An interview with high expert prosecutors (legal experts) from the Tigray Regional
State Revenue Authority reveals that the tax authority is not aware about the
intention of the legislature on the issue of “casual rental of property”. They stated
that:

I was a participant in the deliberation of the proclamation that was held in
Adama last year. | was not clear on the phrase ““casual rental of property”
and | asked the resource person for further explanation. However, the
resource person was not clear for himself. He raised only one example
saying ““for example if hotel owners generated income from the rent of
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meeting halls which is not part of their regular business. | am not still clear

what constitutes this type of tax (translation mine).

Similarly, a tax assessor working in Shire-Indasilasie City was totally unaware of
the concept of casual rental income tax. When the researchers asked “for what type
of activities do you apply the casual rental income tax of property” citing the
provision of the law, she did not totally understand the concept. Nor could the tax
assessment core process owner of the city understand it. He diverted the question
and he reported that there are different types of incomes in the city that are left

untaxed recommending the city to broaden its tax base.

From the above sources, we can understand that the tax authority and the tax

assessors are not clear with what is subject to casual rental income tax.
5. Assessment of the Consequences on the Principles of Taxation

Under this topic, the researchers have tried to correlate taxation of income from
casual rental of assets and some relevant principles of taxation. Principles of
taxation are standards based on which a tax system is said to be good or bad. Let’s
see taxation of incomes from casual rental of property in the eyes of old principle

of taxation; equity or fairness, neutrality and efficiency.

Let’s take one example to evaluate the casual rental income tax in the eyes of these
principles. An interview made with an idir leader revealed that the idir association
attracts a minimum of annual income of 70,000.00 birr by renting idir materials.
Under the three schedules of income, A, B and C, a person who collects an income
of this amount pays around 17, 500 income taxes. These schedules impose taxes
even on persons who derive lesser incomes per annum. But, the idir associations
are not paying taxes from their income resulting in horizontal and vertical inequity.
Let’s see the non-taxation of these incomes from the casual rental of property from

the perspective of the principle of neutrality.
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The principle of neutrality requires that the choices of peoples shall not be affected
by taxation, other things remaining constant. When we see the case at hand, non-
taxation of income from the casual rental of property, business income tax payers
under schedule C of the income tax proclamation and those who rent their furniture
with their buildings under schedule B may be forced to shift their business to the
informal sector, casual rental of property in order to get the benefit of tax
avoidance. Thus, the non-taxation of these incomes is against the principle of

neutrality.

From the perspective of the principle of efficiency, we could say the government is
inefficient on the taxation of this sector because the effect of failure to tax casual
rental income on neutrality can have negative repercussion on efficiency as it
causes deadweight loss. Moreover, the researchers believe that the casual rental

income tax can be collected with reasonable cost.

Thus, the non-taxation of incomes from the casual rental of property implies
significant negative impact on the old principles of tax equity, tax neutrality and

tax efficiency.

Conclusion

The law is not clear enough to define what casual rental income tax constitutes. It
is blurred and suffering from lack of sufficiency of implementing directions. The
law is not clear about the scope and meaning of casual rental. The practical
problems are magnified as a result of these legal lacunas. Hence, there are incomes
escaping tax from the sector due to lack of focus of the tax authorities. The regional
tax authority in general and the revenue authorities of the research areas in
particular are non-attentive to casual rental of property. The tax authorities do not
make assessments on the area, each department under the tax authorities is not
discharging their respective obligations regarding the casual rental income tax nor

is there cooperation between and among the tax authorities and the justice bureau.
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The non-taxation of incomes from the casual rental of property is against the old

principles of equity, neutrality and efficiency.

Therefore, the legislature needs to add some clarity on the law, possibly by
enacting a specific regulations and directives because detailed and comprehensive
rules are a matter for the next step. Such detail laws should at least be provided in
the regulations and directives and may also be supported through byelaws or
manuals. The type of activity is which is subject to tax must be clearly put. In the
mean time, it is necessary to apply the general principles as found in the
proclamation and the regulations. The effort of doing so helps to identify the
problems of taxing the area and it suggests the appropriate detailed solution. The
tax authority needs to make an assessment of the potential of this type of tax and
apply it carefully. This kind of assessment also needs a reassessment and revision
any time. There must be collaboration between the Bureaus of Justice and the Tax
authorities; the bureaus of justice must report agreements of casual rental to the tax

authorities for tax purpose.

The tax authorities must organize awareness rising schemes for the tax assessors

and tax payers on taxation of casual rental income.
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Primary Source of Sharia Law - Quran
Abstract

Sharia courts have been functioning in Ethiopia for more than half a century, since
before the imperial regime; facing the challenges of time, they still exist and
operate at different levels across the country on the basis of what has been
reaffirmed under the FDRE Constitution. This has resulted in what is known as
legal pluralism making Sharia Courts the only system of dispute resolution
operating beside the regular judicial system of the country. It is provided in the
Federal Consolidation Proclamation No. 188/1999 Article 6(1) that Sharia courts
apply Islamic law to disputes arising from personal and family matters falling
under their jurisdiction upon the consent of the parties; and the primary source of
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Islamic law is to be found in the Quran which has a legal and moral authority upon
the followers of the religion. Out of the many thousand provisions of the Quran,
only 1/10"™ have legal content; and such legal rules are predominantly
characterized as general rules outlining broad principles and objectives of the
various branches of Sharia law including those that govern personal and family
matters. This has enabled Islamic law to be flexible to the changing realities of
communities through divergent juristic interpretations and application (ljtihad).
Furthermore, the absence of specific rules in the Quranic legal framework opens a
door to introduce new legislative insights based on the general rules and legal
objectives of the Quran and taking the prevailing circumstances of a society into
consideration. Taking the long-standing application of Sharia law, either at the
official level or informally across the Muslim communities of the country, the effort
to make Sharia law go in line with the Ethiopian realities and the supreme norms
of the FDRE Constitution shall start from the reexamination and correct
understanding the legal characteristics of the Quran and its general and theme-
specific objectives (Magasid Ash-Sharia). This paper delves into the introduction
of the basic legal underpinnings of the Sharia as represented in its primary source
— the Holy Quran.
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ONRCAT AS N45Y NHINAD. MOAM OAA AA-EPh KG £&Ph (HCHC 069 it TGT)

APOTT PANLA. PAINAATY CA A7L9.eH NU-d° A PO HL PFavh 1a.:: &Y ALOA:
ANLD. PP 04PH el HCPF aowlt PP 6GE Phel IPCIPC hG WHeaA1I® AP hS

HE.PL W18V P9LLLCT aP4 Pl 184-hANT (A& AA-APh)F GATIPTG 0T
(2#0.) (RChT (WT.U0-9° (10-5Y) THCATPA:: AAHLUE RCAT ATIES Phl APl P0AL
TPMNMEG AT 4.C-PRE NaPPT PavSrE TG LBDFA::

PECAT hl aPCPPTT WG hl At dA® H&PTT avt 1T ChaPAL CA(a AA-AEch ANTT
AS I0C APTE PHU RUe 9A9T RCAT 04SPt dFavy ehel aoCrPPt:
UATT @ 0069 97 NP1 NAGY 0chl NG OC M91PTET A7 (AL 191L.nS 0T (A6

AA-2Eh TS 2°C NavoNPrF P99PCNATTE AN RCAY Pchelrt QUCET AmPAL av 1L (R4S
POy av8A0 1.

1. OGARCA? AmPAL Paval(Lf 10T

®CAT <PCH NTLAD. PCO-PO PFOAL AP AP (LPTE FCHao9° PN (273005
a7.079°) TNF 10 RCRT WATE 0A71-ETlk AOTT APAh @F av-yavg: eO/L:T hG
ANchZ: PHIN wINE (7P#C) ARTET 2840 avAhF® A 1@ RCAT ARTIFT
(aPANIPT) PRI PTGPTT LUULHLD aP&YE AF ARPTE HCHC aP+8848 avCUPPTIG
hTT K OPH P11 Ph@ @ avavg@ 1zt adANF P g0f AT - Apoh (96:1)>

4 Mohammad Hashim Kamali, ‘Source, Nature and Objectives of Shariah’, Islamic Quarterly, p.
219,<http://www.hashimkamali.com/index.php/publications/item/113-sources-nature-and-
objectives-of-the-sharicah> (Accessed on: 24, Nov, 2017)

Y @Chr MeT W28 hA (PRYF)T HAC (TINFOFT 494%) Ot AT PaT APTE APTLPE RCAT 09NN
AS 09WNLANE MeDT ANT PAQT 715 (FALP 127 PULLAL GTF@:: RCAT (ALANT hMis <AA-#CAD
A aofe avZY477 e PavAt APTE <Ad> PTLA TPOAL ALFNANT AU~ <2CAD ANF hrb0A L9P
a7 OLI° N7 PRCAT hFA 2ohadh:: (Kamali, Principles, fn 9, p. 41, footnote no. 1). PCA7
a0 PCATE hGAST AL HCHC 91048 ATITTYEE (19P9LE £LEF AASA TLEALET PAN hbi-dN PHIFADTY
POA.C 4. avg &1 Introduction to the Sciences of the Quran, fn 27, pp. 25-29 gavahrt:::

18 Kamali, Principles, fn 9, p. 14, 0+em9349°: Yasir, Introduction, fn. 27, p. 24 eavahkd:: €CAF
0Z71-a2ADt® P Ohl B HEF AmPA R 1537 OFhhd APl S+ aowlt © Pk aoC PP
N’ ha-#ch? (@ €ch? 76 +F/Quranic Studies) ¢ hmd+ aoph ¢ 0 h 4+ ¢ 9InG
AP?: oo 0+ ¢ 21 20 A0 20T P7T3ReANAPePTTHCE T @ :

" Hasan, The Qur'an, fn 11, pp. 492-493.
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070 BPC A hehdéAd ORA 070k APPLER @O+ +mPe LTLP TS (F e 27197
T 079000 (2:28)F OCL LA aoZYe: 1.z tE

®CAT 114 Poc-eF (deld@) hG (CHavt a0 6235 APt Phet APTE Ao
PRCAT PP0L-& Wt hGP& (AP Lirav a9P 286 APT Att:: LM CPrt (e PF
(1P Y4 avPavs @ BIOLM. PTITTGE Q0K 4 121 ML APeRLAD. HIAM: BTC PIPOLEHE
04t NA72% ALIA PILLLE OPOLET A°C PN ATP2T AASLC AT P9P0L6F +CF
NORLAPTE Pav-Yavg: PO T HavG T AR NaPADF PR have-Crt PFMGPLT (HYI® dow it

(020 - 44T BIC (V) 5350 0700 o hG: ha: 10

PRCAT LHT NACONT OHLL-E ALPTE AR AR AANTT PHAG +OETT PAOATFD ATPRE A%
NAAQT APthE NA@ APhIPAR AL PTIeMOP PhAN &OF PAD. AR 0PZYq jd.::

APANT 098 F AFPAD FOHHE AN & 071915 APt (2:228-248) avyh L15d::
Otavade AA ANG apaemF AG MCTF 099,674 A1P&TT Htte QA OAS-AAO MAGT APPH
AS AT PAPTFY (T AATTI0E 0TLLY1T ATPRT PP MPA:: ATLUIPE AN JF AT &F
PTG £1IVPTF Nkt hA-0Pech (196-203)F NAT-MAP AS AT-10k O HIQ. L7150

20 NHY PRCAT AR OUS AL NaPIAFE RCAT P9IRN4GLAF AA AIPTHS M 798 FhhAT a7
ANFP ARIP ATDLET avfe PRCAT TPOLET AS ATPRT OPAPT ALFGD. (ALY
P9 Am-t aPAdNT hAtavZav (NAPCE NANT PRCAT NEA THCOH £9°89% AL ave/h

FPOLTF PAADGTY PRCATT P1-RU4P hbidAl 3N PALLT MLP KLAL PP D-I°
POULT SNTIaD( T\ 2 122

18 Kamali, Principles, fn 9, p. 16.
DR, NOLLM P RCAT A7P& AR N0A“A ovhhd AT+ +730C%A: ? ool
SFQ +AAD AE® n+PHAFR A7P2F oo ANHY R P6aTT HT L ? TF0P @
MGt AA-"TRAVE He VRN FFuT oo AR4N..OPTNDT C&CAT AT¢% (5: 3)
L7 NAL ¢ &hl-hddt tmf e+ 2C +HPPHM R (k) AA-NPlch hTd& (2:
281) avp avg: (1 WL OF (N E20F@ ¢ PR A TEF G+ AL P OLL ®PPrT hG SHAMY
@A ht oWt (9L P ML T &0 PPF LAAT AATT A7 &1PT £AC 38 0 0P
AA-2CAHT oY &Fan @0 & (Yasir, Introduction, fn 27, p. 94) Ao F ¢ oot he P07
AOTHZF@ L +A PR hAQT AT £P20F@RT TNLEPTT ¢hehC hanF Aavarg avC
he a3 Yasir, Introduction, fn 27, pp. 91-94 g avp kv :
19 Kamali, Principles, fn 9, p. 14.
20 Kamali, Principles, fn 9, pp. 14-15.
lpchrt 552
22 Kamali, Principles, fn 9, p. 15.
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BChY OGOV POLL ANK PADIR 08 (DUL HehL) 105 (VI |ChT (PO P
OAAN oot (oo-h P2.M4 aPr: avddhk NF AL hHIARD. HAE 08 (UL
ANHAAYT) hG BIRP AIAAS PILE a0V NPIQ. V44451 PHAP £LCTIPA::* NINL
PFANG U TICT (F&-hAal AR P10 RTRP ADPPLAFQ. 17 fav-yavg:
NPPGTFQ. HAOP 08 (DU Am.7) Kotk Bméte:®t v4a AA-2E0. (P20 V40)
PN, CU40 NEAT (LIPF (X T0-hA(l NEME faoM PF (P Pav-Uave: KILUPTE AS 1LE
N2e0 V40 KS QLT IICTFFO. avhhd ARYFF A8ALLT Uik aPhhd PAQ. AR
ARTF Phdbe-dAl PCE PPRY NI PALAN MAT PPUET LA V40 Ad- %L1 NPT
U1 1§:4-hAl NATPAR PHIAR 105 NECAT IC PAD. ARTH NAAT 1POF aorsy P0ZAn::

BCRT oot (a0t QALAG RTR PDLL WIPT L RCAT BIARATY o790 W7, JormFa,
AT PO FAT (£CHT QNT L7LTT (LPT9PF AIHLY houdeT RIRPT 0400 PAT BCATY
hor@.2 4 (& DACOT R7% OC CTPY% AT 0o+ PRIR@. ANA (PPSTFAL: €ChT 173U

B oacy S vgN TATRE PATT PANA® oATA O4HFARTF ALAPOM
(L. O Fage: ¢ y.Ln PHG A Lt -hA 0T (At AA-U40) PST OO T £ A @ aof ¢ §F
U7 CTALe PT AG1TPAT: ¢ LA@PT Y4 AT AT 8T i+ 291 9aC H1Q ORYP
O TNF APTE ATY NNt LAP AH10@ ¢ FAALDQT € 11C OLP §&&-hal
eoOhd FA T@:: NANAP ARTOF @0 QAF A1200F U£4A ¢ 41 (L ooy ooy
79UC OLP +A0C CTHANHTIA APTE H1AOQPHADAONTPVCET AT £79% LA
sy gaan: : (Kamali, Priciples of Islamic Jurisprudence, fn 34, p. 47 g ava b v : ¢ )
UL AHDTANT AAOAN: PHGG +99 1+ AhG MATF LI COOT QAN AA-U4N
ehadt ooah AC NA%TF ¢ +mr AP? DA P ATIAIANT PALPE aovhh A ¢ ooy oo (O LC
A0 -%.¢ <Hadith Litrature: its origins, development and Special Feature, Islamic Texts Society,
London, 1993> A ¢ ¢ aey o avp m4 A 6 H @1 <Studies in Hadith Methodology and Litrature,
American Trust Publications, Indianapolis, 1977> ¢ +a % 2¢®+ mP L a7 L+ £ AC 24 N0
<Introduction to the Sciences of the Qura’n> evg ¥ 4Fam. 1 & 24: ¢ aC1 T Fod €7C 1942
TARPA: : A1 HVTS AT PAMA AA-U%0 PP T n <http://kalamullah.com/> &¢ -1 &
MUTH LFAN:

24 Kamali, Principles, fn 9, p. 15.

2y hew

AUVENT ONUELN Aa-¢L0 ahd PAQRART T PPCE T @ANA: A+ P U4n HTAPTF
0&dL PTTARM AR TR G&-hal N7 (LE aPY A7LA0+F ¢ +1A& APTE <aAAh
ATR+TG1L@ > RN A14AA2FT heH LAP nte vA4AF A+A? W& 24 Fhdt
AOMRATLI 0 AG TAP A IR oAbt PHA PP+ P71 aPA Rt A7 & VPT P HY
APé4 AR T @

% Yasir Qadhi, Introduction to the Sciences of the Qura’n, (Al-Hidayah Publishing and
Distribution, UK, 1999), pp. 72-73, <http://www.kalamullah.com/Books/ulum-al-quran.pdf>
(Accessed on: 24, Nov, 2017) 7¢+ AT +: A UEN AA-2L40 F218T TG 07 ¢ T8 FA
@Pri AN IR POP LATLRLIAT PR OHAF QPAAN T POTF V40 AA-2007 bt
VAT AP ATRPY ATNZAT MPhe®: L1 AF@ 1 T0F hede £722 0P
A0 Ag oC A+ P ¢ Fa: : (Yasir, Introduction, fn 27, p 73 & ava h:ta: =)
“echri 16: 30
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KA £k 0L 10, LA QU PAQIP:: PAN, AaPamt: L (TLHY - 17:35) AS
AEA (PN Bha - 15:74) hagh: 712 (02859 PUSH - 78:25) £ hvkch P05
POt GF@.:: % NHY PRCAT ACNETF QUS NP1 QAT EIRPT OHHDE. PRCAT FCTIP
PP ORI THLLEPT RCAD RI8LLM LTIHO Az 2

WSS °0C7T (A7 a9t &P PUIRFN haPPr WTRCT RCAY 123 Gavdt @at

Fh4Goe POLL P (177599 A NPA ATITTH aoAONET AIPLETS AavtNCE
AnPAL NTWNLAN QNT LEIP TYL0 AT AQT ATIPMF AATAA:: (AL TPRES T30
N9ILFOPOTE PRVET ®AsP NAANT HAPC TTNLAN QAT oo RCAR NATE LH OCE
(LT AGOLET KBl ANEIST 9P PTIRFA PLCIM. 1G>0 (e 149 ARCASE To
KAPTHR AT ATF AINLA ATTT PaHaN hEA ANGHE PANAS 2271-ANG 916G avhe
LLCANT £I0Z NP OFALP LH A.OCE PINLA. PRCAT 08 GG aWAP NCHT
PN AP A0S ST PILLAC NG

ANLLIRYE PRCAT 9l QWS T4 AN, LTLPIOE AQNSPTT avang: AevhAhd PtPaomet
AChGT: RCAT (1Ahl AONT AR PPHALY LI P AEI° Abi-d-l ROTE A& CT 71002 aL::
avBavs e AANGPTT apmdbg® go99° AW vl 181 PPt +o10C 10C: : N34T AADA
MPTLFG &t ATRADE TIC 7 Tk 0ULeavHT PPEY PPNL-chAl NF PU10PCA OGP
A1P% 028 (2:219):: U AMP& hdé NCTY (HP0) Otavaht (h@dt AL o710
PhorANt AT AGPEMC AP POPEaDLPM. RCASP ACIPE 10u:: hHU (9Pbmé NONC
@A PS 0018 aPL29° +hAhA:: LUI® AADA aPmAVt NTPRI® B9PC NALLS “TU0ZLA
W18 P4t 0U1RFL av@NT +I0C AG AC PALL AT (9PPRi hhgeAhht: AT O3A
O+0CT (LP7 LRFIP aPPIS ATPIPL: P01 L04AID. (10PP: Altng aPmP AL 180 +MA
(4:43):: (9PeRLAI® AONS TICT AT RTIC TAFIS 1T PTLOAS ALNGE +I0st
@PGEQ. MARE LY 1734 a0 (oot eHhAhA PPGFa. +£717 (5:93)::%

ECRY Aeme ORI Lh(t MG ORI AGWTF NC N9IhGT AnAT A197878 h1bR
ANChA PHIN ao0aoC (7P4C) FANE AF 08LA0 AP0 AL 0A77A (\LPATT) NATL: SIP%

8 Kamali, Principles, fn 9, p. 15.
Py hew
Yy new: 1% 16
ey 23: 328 17: 1067 87: 6
%2 Kamali, Principles, fn 9, pp. 16-17.
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LATITINE AR AR PRCAT P70 HEPTI (AV4F) LW ALY PTF W18 OFPHEC 8LE
@ ANGE AAQTF@:: R ALY o0t NAANT o0& KIS SHHINE 1IC T MFPAC
PN OPET PRCAT AT RINNOT PRCAT ANA ARLAI:: ATPANT PhV aPhA SOV
(hd-cd) PO 7 avgge w1801 015:90 £330 MAANT @0 700 LT #ht
nFdes T NTIE erhFAerE aondCt RhAPAL TIC 17 8V 1O (FPEC SLE
FAAE PLLAT AU PoIL@. PO (L 1an::*

(1P goYao e e Havyt £CAT PO NF ALUPT NZU-F AR AFCT +m1® PTANS, 10
D (0P E 0AQE A7 MENG £79L7F Ar6hot AT ATTrE AL hT19.06C TRCAAE POLPT DLI°
P0G AT PAINS NOOUrE RCAT NATE TN LIS AAFAP: IS At 1A
pavavs @ . havdC (AA.F) NINL@. NAM-ONC LH 024100 22avaiy mCrF A2 h 70
NAL &CATT 0P St MALLOTF (AZ.L7) a3 AT +Fhrthie: RCAT AL ALD ALMCNT?
PILTANTT AA NDSU- ATINDILE (HR.L AT AT 971096 PRCAT ALPA YT TML-h@A
tRE® RCATY 270000 ¢ FACTA:: TIC 17 0FIAACT ©THHIS. PRCAT PEPT hG PAl:-
OhC P7PC A% AR AIONOTF 0+ AT T AAINCE AF-0hC? PHha. Fid. ¢ 0-0977¢
HE.L7 (1209 A-NAN, ALCY NPALI® RCAT (AL TEH ATEMGPC LTIRLA 76 W06

AT OMHE PFOCes PRCAT PEPT AG 010N HRPT AT8.01% ALCAA: QLY PO
PHPANT ANRSE ACIPE PPNTIET AU NGAT° HSP A2& FhNAT PRCAT P85, NF TPI° AL

A18.0.A PGA:: 0

®CAT (-0t TPPA PLHE AChTT AL OCLA: PapBavsP@. av-yavg: avhy ($R0F@. 13
qav it AL, AUPYE (LY POLEA. PRCAT NEA PaPADT ATA-hANTE NI 084 +mPEITTE
AL (24 NATLELD. heDTF AMPAL AIPHFT PavANE FoOC6ETS ATPRT GFm.::
hwAd P4CAT NEATT AlG HMF (ovhy L P08 o2he RrbaTIPoceT GFm.::

R T TS I

®CAT NALNG £7% ¢+108 oo’k OC +PLH P9 Aa@ PPE NP HT@PALN 74
He 1 0. P 0ZL2@Pe+0A h78WP1E NAOAT 70N HRPT hT1 LML LTPNLS L U4N
H10PF 2150k:: N&LAT oqweC b) g OLP N FAT TAN AL L95C heT4%47%
PH® (AVSF)ART T NAMA AA-U4L0 ASPQT+ HT & 7PEC T 0T3O P@ @ HTA
L% hahd+iorm Lo ++0LT T ARFL@P: 1 AA ®CA? HeEPTFGT f70q
ALY PF HCHC “M¢¢ 2 F Yasir, Introduction, fn 26, pp. 172-191 g avA b dv: ¢

% Kamali, Principles, fn 9, p. 17

4y h e

%4y h o

1y n e
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AFE@. Pav-yavg: PheMT PPOCET TINE havhy +OLM. aP8S hAds (AT P47y
(ao-0AI° TNLAN AVFRLE) RTA-hA ALY @At ke DAR A M4 +A0E
ATERFT 09U RPAUIP P AAPT AL ZAEh® TWNLAN haa AP FhFe
TYNLANT IC PATFALT TTFRF o000k PAATPG PGt PTe 908G eml8 1 11 P-ChT
nEAT (72€7) hhd §F @ pavhy AG Pav8S PRCAT NEATT T10P A4 (511 7F) KS +a¢
(2201 F) SRCRT L1VPTT ATPAPTT WI8U9° RCKTT NoPh,L5 788y TOOLEHE TIOhAP
AT Anf RN AL ATHGES Aaotane eaTFan::®® eavh e-omey PoceTe
ArP2T hav88A1F NRCAT Pohelrt QUCET A% hPia. 043Pt Qus IC N1 P91.00H
NGoP'r: NF PRCAT 0ehdl 1P (9L8AANT CON 2°C M TH1268 TATR0FA::

PONTTONT Che@t ATPOPAT PO PRCAT &1IVPT (AA-AUNIP AA-GPA0) RRCHY
Pchol h&d (&Ph Aa-#CA? - Juris corpus of the Qur’an) 0914 ?71)0%F GFa.::
hAmMPAL 6235 PRCAT ASPR avhnd @f 350 PoLPrt (1/107" PRChY hed F) ol
ST @RI AL AATF@I™ LY ATAC RCAT NP4TY, P69 o1 PrE (@AM PPHTF@,
Pchl &10LPT A Pht (0P WL hel aPRYG ADAL ARTAIC:: RCAYE Nkl 123
LAY AMPAL FOLCP COPH-AATT PTLPCRT AT AG aPANd® ANOST NaPTI0F AL
PILONC aPPET (90.9720CP aPANE (v7 Phol aPXY&E ALWPT PRt avavs® (yh) 7
FKIAOFPA (LAC) OFAT APTLPT emi-i::*? (W74 POt Fa. Pt 0l eoCUPTe
AR £71LPT AR LN GATIR ANTELCE G Th® 2hel A2C%T ATPHCIT aowl P
Phel T10PG NPT P10IAN:: NBCASE 0hl aPCUPPTG 184-hANT Nov1at: QOPET
TNLAN R0 AQIFPT aowlt $RLT Pl PPCIC (ALLAL) 09184 +0o191.G
GTh® U1 chol 22CUF aPTIVE 0hel A PATT (Fhh) LCA QUPGA:: "

BHy hows: 1 17-18
¥y hew: 15 18
Vo mmhe hG a8y Po e TG CRCATT C el ADELL L SANET AL8T £ A QT
428 PUAT AP T (9.24) N 0T NTIPST L84 PLOMPTA 428 AhG AT &PH
AG@: : AAPYI ®F QNhmPAL €CATT NFhhd QP8+ 4187 Cod- Pa@? &CA
ATOPG A% 9 O FHIE T POFT AHCHC AL St PO AA-2CAL? &CAGTT
@Mavd ¢ PHLADA: 1 A (LP PV AT Yasir Introduction, fn 26, pp. 97-106 & oA kA :
! Kamali, Source, fn 14, p. 219.

Zqy h e
B Hy h e
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ANHPE h9-1h PRCAT AT1P2T PPPATES PaPCUPPYt VS PATF@. AP NHCHC &7100PE
anhd ANHATE LA O tenOsk Lomav FCTt? AP +q L1t A1 Phl TPRPT
AT APAMT P05 GF@:: PSPE ot L 18, ATIRP ANTANNTTS 4910217
PN AG AATATEL QUAT Lo9° POTEATE PCE NeraAmtS 0PNt 0978 (chl
a0t TWNLANE T AT ADTD ATIFPNT PATP GTFA:: (19°CY RLEBT BCAT SOPET

PALA TIVNLAN (DLI° PTTFE I TTUNLAN) WA LD LTI0LCT ALY 18, hS +P0L 1T
PANFD. ATISE ANFAANTS +02 AL NF hOP W18 TAA::* 1350 el ATPRT (AP7
Aa-AvhgD) oo 140 PTLP T AL AdY (0°181)F Hhy (P& PT): UE (av AP T07FT)
ATPA(N AJPARED TN PALABT® A71-pCoOTT 2910171 GF@: @ 70 PT9UP W1PPT
Lo FY: @Y AVHIFYE PAR APPHTE PANTE MCOT AS HHILY Polavalt 00
L1PTF GF@.:: L 30 PULPY WIPFT POTEA SCLETT AG PO 0910171 GFa.:: 10
PILP ATPET L9° A hGILEPE KG PAOES O&-ts ITTITT PlovAE GFa.: ™

&CA? QAT NTLTT h9-Th R1P&T (APT AA-AURID) HFI® P1 OH80TT ARYTT avwit
099829 rtParm@. APH AL PTALE ANFEORT P AP7E ARTE AdmC PFAQ. Tt
POUCT 0chel WILIPF hAD. IAD. ROAGAT AL PRCAT ATP&T AT Pchl AOCLE T PAM9P
070 ALPOAT Lbe-te: WTTEE LA NBCASE FEh TG hG HONLER ATMART ALPC Pehel

NPLPTY PaPhiav (oo 1@.::*® P90 (PG mPAA RCASP P04% £10VPTF dPLFa. hAL
ntmeaa. A0 AIPNHI® P99L.CP aPPrT S1THO A

OMPAL RCATE WL aPANFP aoZYE hIP1PFIG AaPANNTY PaoPls GA) PAD.E AFAAP
PAAALG PEEPT PAT 1oPhnt Peh@ @7 TCTIPE GATTS M PTLLATTHA oPKYE 1Lz LY
A8AMOP PFE AQ. NPLC ATC AR AT ML-10P POLEP @Dk Pwavl IP7T HIL:
AR AP HCET AL mPAA AG HCHC Phel aPavlPPH7 hPCAA:: PAAT 700 17T
PILIM: PORCP PRCAT v (92924 7)E ANANE ARIPT LUL.00F &10VPT (Avh® Al
A0 7 & ch-chCS P11 MIT (AUNIP AN-7PL500) 7 OTEA T (AvhIP B 59.00)
CETITG OAM-CUT T (AVNMIP AA-BLALH) T M1-aPINFR T (A vhIP Al-

** Kamali, Principles, fn 9, pp. 19-20.
** Kamali, Source, fn 14, p. 219.
iy hew
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LOESPY) T GNIP-hbG T (AVNIP AL-B.@NLH)F KT PANTTLS 042750 T (Avhs®
AN-APEALP @ 790 00) HATF 00 Pehel HCET 27C ALLALK & FAr::Y

2. PRCh7? Chlrt av1A P T

2.1. 1Fevt (#2297 - Gradualness)

®CATE (AL LI W78 OF aPRY& IPT hADLLIPE LARTIC av-yavfy 01021 TAdh Lo+
AS LOPET TNLAN ATPIFRE TWNLANE AT ZAtNE ALLEET avwlt (191849 123
Gav gt AT A28 ANALTE PADT L&+ET heHtAT OHALR CAICTIHS vl AOPT7 NLH,
LH APeaPL DCE PAP aPANF R avavs R 1.z Y hPAL PRCAT 0L QST AT
1% OFenT147 Nchol NN AL NTAY TIANCRA:: PRCAT LI P Pl FANEST PIANNG
P NLAONT UATTGR H7L0T AT A1 BTN H2LF AT D> LRI RrT T4.7C £15HN
AS AI0GP AQIFPT PeT PAPT WISV a8t eFAN* #7977 bR favhy G
Pav8S LTS W1PT he®A IOC OWPNP P+EET NoPP'r: 0aph L5 0oy (it AP
0790 APLN a4 OUPF hANTT AT v-Ak W&t ARCATF@. PAFMT 204 WWCET PTAT
RN EN VAR

ahe WG 2Ry Kbt ANRFR. P9 h POt H&PT (APLL0F) Navhhe PPu-7
TALAPA:: AIRGTME RTP2T POLGOFT L aowlt (19124 (7Ph,e hS (17287 aPhhA
av(\@ P+LLIM. PLE DAY A5 10. (ATTFTFG avadh G @. havhy @F 908G P+ALS0T 1LH,
AP7E 2V et ANATIR NATZRC PTLEIPCOT TINed +L2CAA):: (Y aPAlt NA B N4t
POLG AIP2T Phe AONE NABLAH NAA OLST £9° 7287 SOAN:: (IHY dPavHE
W/t WPt 0450 0 TTHO, QAT ALNIPE AAPII® @O0 U85 Hhe 01,5 0P,
LR PATPAD A1-Co%t (85 Govt- 402 (A.h)) OPt: ORI a>aA T avhy?

*" Hasan, The Qur'an, fn 11, pp. 495-496.
*® Muhammad Hashim Kamali, ‘The Sharia: Law as the Way of God, Islam Hadhari, A Model
Approach for Develeopment and Progress’ (ed. Abdullah Ahmad Badawi), MPH Publishing, p. 168,
<http://www.hashimkamali.com/index.php/publications/item/107-the-sharia-law-as-the-way-of-
god> (Accessed on: 24, Nov, 2017).
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O+$NM4 L (&7 ooy - 107 9.d) P08 Arbet: 0 Ang avhy P45 (LP79°
RYE DL RIRC NA B (A 0048, (a0 oLy e0AR TIT jan::*

VAT @ Akl 037 aowlet 221 APT7E (1LY aPaPHE avwlit RPa. $OLLAM. avy Nt
aon @ AP aP4S (1% L POLL NPT £99° @285 LIPGA 1INt 1au:: AAHY NaPASOFa
UE (UF AA-w80) @pg° Nlavhy avhgst (397 AN-4AY) Ot POLG. Rrbet TO19° K
NABEZ BA 2045 (P9 aPh,e @OAN TINT 10:: AHY AL apaPHE@. (3 hYE. 1H,
ARLATC:: PHY CATL FCT NaPnY® 1 (994G PADLSG. PRCAT AT hav8e aoh.e
WRI° 7oLy TNAD. ALLE- PTISToe oot 1aL:: APANT (N0 DRI° NALGANI® POL G
WrPeT ooh. e @eg arLy A NN ALT gt

PO @, avavH QRTIPRTT CHE avwlt (1912497 O RLLOT WG Parhy MPF@.L7T P91.674
RIPET P, L (P 0P84S ao-OAOF7 AG aPGq&TT Prlavan-k A1t Lo9° a2y LA
TG 17 MPAAALT AL HC PoLoPANE: ORI Aot GATIR AT aPAPR §é-hANTT PHA:
PRCAT A1PET (HY TCAE aowlt (PTG oA 2C AOLE 27T 0P LU HE,
K77 LA 1.2

NAILY 2ot aPaHGPT avnd +avlsp PUPID. ('L AL PHaowl t@. PavPavs P, +(AD
102 PPh7EEI° (HY HE U-eI° PRCAT ATPE 7150 U3 7Ph 8] 72Ls NTLA ATPEeLE:
PILLOTA NoPP'r: W78.U-9° NATPRE 0t AS SHT ADPI® (W7 WA 041G (1A
PWLG. WIPRT OATETF NI P7UFA (oPeTFa. 10.::°% WA 14716 1A POLS. PRCAY
POCETG ArPeT 090 oot oPh,e hG 728y Ao aPavA: ARLALA P91d¢. PRCAT
12T 0910F4 NP WIAC (ONI° AN-ECA? PPU-¢7 W& +avisp Phav8eAl HE,
o9 AGIC Lu-7E AL 047G (A OLS. ATPET 000~ 0T1L0LCITM. AR Adbe-dAl hG

*9 Yasir, Introduction, supra note 27, pp. 99.

Mph: NLEU AL AE: hovlq N4 TI8 ML A CPHF AL L T NG APT T HOFA
AMmé4Ra P a A +0h AH+ Aha &aN-AE ¢9AHT “MN4&4&TT ®lé ALLCA
LINL@T P9 LA Adeavh b avp avsBNy; avf G (N L4 MG NAADR 1 (LL © 9190l
e oo AT P LA TP aPaT tht P Fhat Fen® HavF 1 a: : (Faisal Shafeeq (tr.), Ali
As-Sallaabee, The Noble Life of the Prophet, Vol. 1, pp. 1813-1815
<http://www.kalamullah.com/Books/Noble%20Life%200f%20The%20Prophet.pdf> (Accessed: 07
January 18) g avA h it : :

> yasir, Introduction, fn 27, p. 99.

4y e 1% 98

1y news 1% 99
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AN PHA (IPPGTFAL: RCATT (FALIP h T10P4T GATT AaPLE8 1S FhhAG Atdatd®
AaP+A 04T TG ham.: >

Novhy 104 ATTET AHF AGAS 1257 NING0F PAATAAN AS P9°90C AHPT ATPAPPST
NA8.0 PATOTT AT 0A71-9°900C AAAT AGPIIRT LI PTLALAIALS LI P aotP? ANINLNTE A
13 qavgt Navhy AOCS 2104 PRCAT PPOL6T Phel &1L T 001 AAINGIPF LARIP
OAPTHS Aoepanit AL 40g 1N04E AILY PP0-6F fhdl SHT 0RFLF@I® W,
hbe-LOF@S AVFQ. L&IPHFT PHANA 1NC::>° Pavhy av-AAIOT AFPIFFOT M1 TIOEG
v LA ATNET @AT A AT DY AL 01TUNLANVFD. W18 <§G avhe.
ALCANTFQE V1FAT AP, OF a8 +ALPA::>° a08G PINLMT KTREP AATP AG IoF
U 000MPIOT AIPHET PPN APT RTC aPNLNET RS W28 Pt TITFR WG £2CotH-
AT LA, TYNLAN aPem4T Hkee 0P (AP TYNERE ANTILLES ZAthe
ATRIET PTLEMME AG 09004 0hl ACOT ROAAL PPINT U N0°4MéT chel-hHA
PADFP LOPT aOMLLE: Favg:™ AAPPIT® PRCAT v T 10085 L8 hG NADLLATDI
283 0104 oo eH147 MatONT NA5% AT ATPPLRS Aot A.0A 10 Gavdt
&‘E‘ o+ A :58

NLLHP PPCAT FANTS aPIABPT avhd AT%G PIT@: PA4S (S A) +as (a7 h)
PRCAT ATP2T av@eFa. jaL:: havOAI® TWNLON AG AAT8LC avavhlt OC +PPHE
NaPEaePE LhST AOCS PN Mt PTWNLANT AQT +hFAD. AQdALD. aPADIP
TARL AT AT APFLLIVF@E PpLav-t DL PT (A (04T PHAGOF@. (chs
AIMIPTF L1502 Wil (av6C) MFenoIet NTPA A12IC AOCH PING Pl aPCUP T

1y new: 1z 105-106
Py heyo: 1% 100: 0+ameie 7 Kamali, Principles, fn 9, pp. 17-18 g ava k-
%y heu
Ty heu
BRnechr wAd heoF (ABHA) T hre HO'F NavEavg @ @ avhy ¢ oof ALPF 6 &
POLGAPTE PLPELLNGNT LAPN®LT ¢ 0L S GFA: 1 aPhe WG Ly P T
DOP: RTP2ET A AT NTLLT@ Pt POLOF hAMLP vbF AG “WALZA0P
+ @l I A it NPT FhhAT AQS PR TSP APhaT LLAA: :
% Kamali, Principles, fn 9, p. 18
AA 8 C hG 70800 ¢ RCAT hS P U4LN 77T &P PS PG PAMA AA-& MG P ONIT
AA-2CA7?7 £CATT &LAFQT ¢ Fh ACOONT CGHA LRNATFTPAL ATend “Méé P T
Kamali, Principles, fn 9, pp. 149-167 (Chapter 7) g ava h ki A 7 2u-9°F 2 A.C P8F K@ RCA7
TCATF P> N +AT XY ¢Fa 66§ 13 2C 04 00 AdedN +7 38 aT+tanra
(Yasir, Introduction, fn 27, pp. 232-256): :
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0Lt AR &1LPTF heFNANVFDG AL ARTIFDIC AO1180 P%L NavP'ri PATPRTT PADELE:
LH PLIO-Fhrtd aeARt: A4 (91 A) hG T8¢ (7270-H) 7 PPN (097) KG A% (Fin) &101PT7
OFhhA APGER ATOHCIT° 0148 aoP LRIk A1 181G 10.::%°

2.2. AKrt (P7%) hS KA7LrT (H2)

PRCAT £10LPT NAARIFFD. A18C P79 (1AR) A Hz (WA91) 0994 Qu-0t o2
FNEAQ AR BTAN: #7701 NhAl: A28 AR NF PHAG AAA TCTP DRI
TGP PATIAM 10 ATPAAE (14 Ml QA AS LT PILOLLN OUPGTFATT aowls
R&CH T NPT LHE AZT PAAT PtE QA NP4 199077 P7.0CH aoUrT PTLINRA.
PRCAT 701 (4:12) AA FCTP AAMA. PTIRTA 0K GG -TIC NV P79 £
L0AA:: (R TI49°7 PRCAT PRIPAD £101LPT Navcy 848 AtanT14 TCTHP SATIAM:
NPOPGFQE AAB AL (haPNTERE vl PPCIPC) NG hL.Lgo::%

FFPe1.a: ATCTIPS A 1AL NGt U PRCAT ATPR Hz (AA91, - Speculative) 0Ax-::
hret AR £201PF AOFPCE v-A9° h-Th PRCAT ATP2T PPA AG ATCTHI® PHIAM-

NOPGFQs Py CF::% $CAT K7L 110 ANChZ: PHIN wIAAFT PFAAL (9P RE PHaoTL T
TEE AIAFS OHY PPNIET Ay ANA WIRTISTA U-(9° 0:A7Fh SATI0:: AAHY RCAHY
Ahehgrt (Hz-11)t 0 A (H7 A0-(12€) ALUP7E havdohvt W7AC (H7 AL-£€44Y) OF
'1(&::64
My O RRCAT £101PTT M908t b8t U-OLII® +avsep PUIa. PhLAIT° HEE e
®CAT QAFLHA. BT OANT ATPRE PTLINAD. 114 (LGC TIPANCE AS +apAaes +e81r
MANTT PHA Oh ATPRTT OAILTF AGPLST aPRC 10h:: #CAT W18 DT OKhG
WL A8 NEA 0L ATPE NAAD. IC ARISHA AS NAAD. ALLIE L9847 AL,
PILLLANT AbedAl PTAAF ATV FINK 10.::%° (RCHT QAT SAFTT FCTPF PPhe NA6Y
QAT LA 2100 (Y PRCAT TGP WILIPP R PRCAT Pchel WP (GY A5

% Kamali, Principles, fn 9, p. 18

AN prg &7 0LPTT N RCAT 2: 196t 24: 4 gavh kA :
%2 Hasan, The Sources of "Figh", fn 5, p. 116

%3 Kamali, Source, fn 14, p. 221.

% Hasan, The Sources of "Figh", fn 5, p. 116.

% Kamali, Source, fn 14, p. 221.
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A5U (V997 0480T KI8HANL) PRCAT hhd UG vk (ALY PAdamT L7101
LPCANE HE PUPID. RRCHT WIPE NGV Al PTG SPSA TN .z

NECATS 461 TIC T AS AEAL (AT PPhe PAQ. PATLAIT® HEE ('HEP AL Pap-Pavg:
NALLOT (AZ.R7) ht2A19°G T °7 LavdA NG PTLAD. 1.z AALLNT ho779° 1AL
AMIE AVTPPUCT PCA NPT AS ho0T POL80TT MRS NALEE v PILaLeE
NP QAP U1 O00¢ PINEFD. £hl REAL NBAT FOALT AALES avavse ooy
£101ad %

AHz RCATR &720T °A0 APt PUAT (19°04& Ad-9ThAV (5:33)F AALNNG THCEE
(A1) 0L (MA TCAT@ NA(Y (rFEEae av 23R 2C%T AL ASET OFLLTP
Ao 04.200% Mk POTEN &CLE APt TIUNLAN OLI° Y1C hT9.0L4C 184 (79:8)
W11 RINRA:: BU PRCAT POTEN L7191 AOTEA LC1LE hama@. +C37% B¢
faborma. Mt AR TFALR PAtPIPmM PP NePHSOTFS Pl APOFE avhh
PATLAI® ARTT ALTC TAA:: HDT 0A7TA N/IC TINONF TLAQT FCTHP ALH:S
718PT LA 158 TNt OTEN ALC1LA. NN IC AT8LPAPA 131ET aP18 ORI°
NP4 heet 10 NTINE ACToP@FN:: WL V14 heF T A1&7 N0 OTEAT hAZe Ahan,
AT80LC TILCE OTENT 0919PA hG AET14 APT P918TA NoPPR: AILMI° OTEAT Q.
@2 AA AN, & POTEA LC1EY LTLPTANTT IO U5 070.4TC NoPP: 6L (TIND1L)
At NANA heh At L@ eoh R7RP TCATE AR ARYPTE OTENT Q. 29T aoPy
N7.00PC AT NAI® TWNEP FCATIS FANGT PTLERCMAT Phriet POVE ATIavA N
1D, 9N hkg® haF@.::%

K28 PRCAT Ol W& (AL L 7S Hy &100PT7T ALH STANE APAAE N9TAh50 5:6
AL AN PLAP-U-3F PUPIAL PO T (BAA) REARI® A71-°COT AL ATCT aPTLA71N0

%4y h o
1y h e
%8 Kamali, Principles, fn 9, pp. 22-23.
AT CAtTLAT ARTT PRSI RAFA Hy CRCAT LT3 PF 0 5: 92 A6 4: 23
Larh hhd: -
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(7200) 04°CoE hO18E ANA NePPr AL Ahg-hé OAGPPPr: AR (P7%) (LUPT9°E I°7 LU
P01 PA NEA 10 0T FNAD. PTLAD. ST PhTLAT° ARTF ALTC TAA::

PP (PG ATCTHI® ORI AAB1-AL W&t PO PRCAT ATP2TT W80 avb(d PhI°TT
@AGCT AG aPINE, 1@ PRTE PRCATY £710% PGt ORIC Hirl AL ARTT ASC
PILFANT U3 A2AMNP PSP aoP hAdthFarh &40F Nl e 19T 98,3 (LIPYE
t Pl ARI® a0 PH LA NATTT TI0PE MR, PTLLLC 102 KPR Hi NPT 17 (187,01
@AY F ORI° WILIPF AL NTLTC TTIEDQI° A B4AL PANT AAGPONTITIT CFAN::
AL A BAch € 0TI API° NAQE AR heJ PIIRNCT £I°49% AR PR lA &TAA:
ABAAL 07184 Pehl av<PP T PAAD NPT LA9° NONTFh AP 1AGP heFPT avhnd
RATD (PF PTTALY ot oo hA@:: 0 AEV8M. MNP 428 PAQS OF AH100C
AT9.5LO. PTLLAT NPTE PAAPLCTE 22PAMT PAQ. ANA Nt 04, Bch 8 AT14-657T aPhhd
MPTLAT (1PPLT +4RT, W8T P14 LTCOFA:: PhE a8 8 AR At
tavgse NPT (44T ARZETE LA AOT 728 LA G e AOAT P1aP4maLy ARI°
PaontA AG PaPLATC 183 AAF@:: &V ALAA (hAN LLE hav P NFPa. A B f-he DC
a9 TN ARLAIPET (NG THNFRIFFD. W8N PTE (hAl Pa LT KG PavtiFots
ATRUP° AT OFAN 0hel AT16TT TIPLAN NP Bth Ld eTlmOP 10: U100 AG
PALE ABIP a0 aoFF@I eHhNs ta::

PATLATI® ARTET PHdmét NRCASTE HCHE £101PT AL NF AP heCAT N FDAS- Phel
aCPPT AG OATLAIP LI0TF 971 AG QP FF@Ie sppgoc jaL:: AANTE PUAT PRCAY

L1O1PT NAF@. 0hAl DAT K0P 097 (TPA) AT ¥ (AR) TNAD. AN SFAM:: OAIHLY
Ut 08701 ARTET ATLAT AS 0hl @mst AL AR AA: Y94 2h O
(e1-ASchool of Law) 9Pu-¢-7F 097 &10VPFT 79 A&L10. AONSE AOFE a2TA T
AP Hz GF@. AN APANE 12:275% AP (INGT) T4PE& OALIACM FhahdA::
PFT@I° 0ANLT ALY POAL: AUS ATAND. (H@AT £4% N4V TNLCihii: DAL I°7
AU (NBCAT NAZ Livtbarmi SATAP NaPP'r ATPR. 097 (TPA) £7.91 PHA 10.E DAL
PINNF@. ANGAT 7 ARTH AP (GY PH6C-M77 PUN 09° 1M, PRCAT 707

Oy hey: 78 23
Oy nep
THy neqp: 7 23-24
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FALEA (¥ FLCAA)E NA4Y +ARAF N HINRD. a7 PECRT TPAT AT (/17) £7101 DK
(£7%) OFLLT AUYE SN0 NEA L HE KISUTT BPTAAN TN 107

(aoCY £LFT PAHDFT Fohh hQF aowlrt NI4T A% (¥0) £1I1PT 7% (LPrI°:
AT878 U ¥ £I01VPT (AT PHZ QU6 ATTFD. LTUTFANTS AFCTI® PHIAm-

POLPROTFA 27878 RCATE L101PT Ak:: (WY 412 Yi6PT: A% &101PTF7 A1l Hy
ONGFQ. AATTE PTLPINVFQ RCASP L£2IBPTI L15N:: AIPAAE AhOT 9PhA

prpaoma@. ST PNV (hdcoh) 0#°C LUTFT avav1) 1@z gy £791 AR (¥4) (LU9Ps
W28 AW ATk A FCTI® hevF 0QU19°% 99T W18 HE Nav@.AL: 0°C ST 191NAF
233 K127 &0 h”C L THAT LFAN P91LA hed AaFa.:: ™

MA@ TR &1 HE AT PTLFANT ADMTLE RCAT AR FOHHE A hAhe L&701PF
NATAARTF@S NeHFFQ. (oP1at: $Pg ORI Hy AP P7UFN @Oy 1@ A FoHN
NoCh 248 hN1SE (PEM) 191 (U9 ORT87L CASP £71019T A e9ohe-
MANTHHO8EY (72784]) O R (7201) W ALH LTAN:: (1HaPaag: AL
(¥4) hahg &701PTF NPT AN18E (LUPFPT NATAANRTF@. AP Phd (PTmA) £l $CR
ALH eTAN (NABCAT AR AR P PCET AT T0&CEA):: AAHY A28 791 TALF
PR O FT UALEL P79 KILTINNAD. PTIHA LHLAIN::"

R8T &9 P79 ORI Hi WrAPT NLPLCT ANt PhIeHTF avhhd A7% (\chr ATPS
AT TP AL PPAT PATE PHALP PET 120 ATCTF@. PTLFA oy 10E RTHDI® A7
PO PATA? (77PA#labsolute) @ege etae (e7#reiqualified): Ar%u9° &hsfeP
(e@gnmetaphorical) meg r716ee (722 lliteral) & Aama. eFaa::’® eatae
(72 PAP) SEF (oAt K18 097 (PPA) FCIP° v PAEKAT® DA PATIRNF AP &F
PAQ@. PP AP0 AR (22¢f€) PAT TCHITFA. eH1L0/0TDAT (LP7I° AT

oy neppr 1% 24
AT 09PhG ¥4 0 RCAT £121PTF NRCh? 4: 23 (0NF) 24: 4 (ha+5F @7 Fa -a 9P
NP4t (PUF)LPAN LA :
Bechrt 5 92
™ Kamali, Principles, fn 9, p. 25.
PHy newr 1% 25-26
®00 0 KRG Ha: mrAP KG wpPLf Yéd hG MEH f AT hewFr amPag
NRCATS SV M A792TG6 H1APTF @at PP AL A Ph PAT AS GLG+-
11CF WA hteatT P L0+ N+ovah+ ¢ haotny «Kamali, Principles, fn 9, pp. 86-
123 (Chapter 4) and pp. 124-148 (Chapter 5)> ¢ 7 i-: :

141



Hawassa University Journal of Law Volume 2, July 2018

A19718 OOy PF P10@. PRA PO (40+ Q7L AT SFAA:: 1147 N9°A0, WK
ATILL% NEE N34 QA TL0k? AgeavAn (LLA (2890)F 2V &CLT G-tk N1k (HPA
9.84) PANCT &4 Py AT 0910 2L1P10A (65:2)F NAA Od (TP 1Nt AL
PANC APATC BCAT £L1919A (2:282):: Navgavsem. PO L7017 PONCE PFaes
LLE AR AP A (7PLL)E QUG & aOPT (344Y) 1.

AP AT (FavAnT RCAR ATPR TH1RE ARG QNN AT holadars QAL FPONC
PV APT Fed FALFE AATPaOmI® (a7 PAP):: 09845 PPANCH: POLCT AL
QA T2 BUSA N9.AQ. AL (19°U-¢7 avhnd NChC LA A7Dy £7.010. a0-PAP @O
ATALE AL (IC PTLNGT aoU'rT KWANT: NTanoIST 29845 aPad.CT NU-OEP 0l

NIQSTF AL 44297 SIPSA MLAA A7: A7 PANC <2L4A (Nd)> 10 L7.0A@. 977 (LPTIA
1D ATLADL PUET PTALE PLa-UBIPET AAPTPMPA: AAHY 7 TAP (PAHAR) FAT
LI Hy (WA9D) PULeRCTFT PUAT o PA (PAFAT) PPIQT PO aoppe (PHaf)
A918:4 StParmaA. 10> PO (14 AATL LUPTG 0&71DBD7T AT 1T av+v 197+ ALPCL.A.
efan::"’

PATL  PRTIDLT  FAAZTE  L4E heloar At &F & aohhd §hlfP
(e»Z1Metaphorical) @gg® A7149P (7¢¢ ILiteral) &F A28 10.:: PPNT RIERP &F
(722) aowit 09124 LTLAT €h TCTI° N9PCoh £LE PIT@. 0chl AHLA19° APTE ek
PAR FCTHI® N7LTIT GNGPP (2P81) avddht avamd ATALE HANT OC PULheS

ANdNS AP P99TFA (ovPr: ooBl, & FPTF (ooCy LB Hi GF@:: TIC 17 (AT87L AL
U P T Dbt 220 NP 1CRATL 0@MNTG 0L PP avAdNET aPlirhd ANdAL ALP? S TAA:

APANE <mAP (RTIRP ST aPAPP: 12 TR TINF AT (7PEH, FCATID 17
@INF &> Tt 10E 1£7030 AQ.L KATAC otk §FPTF avhd +0L Yt PAQ. aoZY,
GTO. PF hGTTPAY:: AMPALE (AT ATPE QAT LAt POt 7P¢ WG P8l &T AHA
OPGEQ. £IIV0T Hy WIS NECT hG A B 1AL TN K187 PECTHA:: '

ATIMPAN PUAT NH £10LPT AL PAQL PAET® ALY PPU-¢T7 NANHYT @ AU-NT 24P
AhGA PTLATPA (LIP79° A787L LH OALE RCASE Phol W79 AL A7t PHALR

" Kamali, Principles, fn 9, p. 26.
THy news 1% 27
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AOTEORT OHIRNLPOTFAL HE S10VPT W8 TYov-€ GdET L10ARN:: U-g® AQHPPFT
FhhA AU Q8TFAIOT PHY ARTH PAE1AL ALY 4. 0912438 F ALUT 27100435
@Y et @ PAQ. TTTFRIR QNN GEAP &10VPTT aPCIPC 0o ARI® PavPH av<i
- [NeqaQ. AILTLLLINTPAT it 0l sq Nav it 808 KPS ATTOTG
+ER9L TP TWOLAN AT AP PFALE ABLALP ABTT OFLFM: avyo i
NAT ATICR 0l hHAITPT HATITLANT PTG ALNT PILLNG@. aOP T (146G
09l AQEERPT N0PCY £4F ANISE NQUHIPE LHANP MPTLIFQ. FaPHUT avye)pit
PavL M. Ochl AHLATI° Navw ik AVIAE: POVt Té- RA B 1AL AP T aPP't PG ANTAE
WILTLUYE BUIP PTUNLANG PACoT RISFITS 002007 AdPEME ANLATL 0T QT
Ahaa. gaaane: 2

2.3. PPATTS HCHCTT (AA-AEPA DF-1§0.A)

®CAT PEF HCHC h2T POt (LIPTIPF AL RRCAT Phl hGA TPA aPCPPT7 09H 10)::
A28 Al-Hehdech KG AAT YHI® P RANA FPU-C-7F RCRT 9P PANAT el COOTF AL
MPAA aCPPTT RHLOA:: HCHC £1IVPEP (W't 0TPA PCUPPE T WG Ak
Ny PPt GF@:? RCASP P eCUPTE OTPET HCHC £101PE Ntdca

Py hew: 15 23
Oy h oo
9y hewr 18 23-24
8 Kamali, Principles, fn 9, p. 29.
TIC Aver® a7 LAP P TPATTT L2 LOAT VA% NP LCA ANnATT mdaa
awCPPTF (PPLL AA-F7)] PPN L1010 PF (AVAPAA-AFTILL)MG HCHC hADT
(AvhomAt-rE0AL)0TA NPaT &0 LCEPFEPA: : (Hasan, The Quran, fn 11, p. 496)
NmPAA aCUPPTF OC N ¢ RChT @CPPT awhnd: ¢2¢ hhc (F&) A7 8
AN ta0RS 1 -0 3 o (42: 38) &4 (0.£4) (16: 90)f <9400 © ha
tm@ et (PHC A7-7¢0) (35: 18) ho7 A &C14+ 2C ¢ 9wyt ¢t (20U (.
PLC AA-Ps o) (42: 40): ¢ A F? 70T eome® hAhd APt (Aha Aa-vs97):
007 +aac .88+ (7927 0aa NC) AT AP (Ath ha-0ne) (5: 1):
TAcCTMr0tT M0 & (LF6 AA-hl F) (22: T8): 729 1C1 Flbaar+ (Rac
& Ah£-47) (2: 185): ehn14% vbFPF Fantt (Besm) (2: 173 AG AT oo
PRCh? owlFP ¢4 oCrPPT ¢Fa:: (Hasan, The Qur'an, fn 11, pp. 496-497
gah k)
NPPA RCAGP @CUPPT (AVH AA-AFTAL) NTA NATE &N AC ¢ +4lBT
awCrPF: hmdaa oo PF (PPLL AA-3W)RTAC AR oot § P HCHT + (AR -1 )
MV LAF@MI DL P PPAIF LLBTFO NePILRF 10 1@ LU ANA ATL7T AR
PP APEFF WP TF TELATLALLT ¢ TeTFA NPT Fa: AG AFEAL ALLIANFAS
AHCHC L7021 PTF @1RCLEPLT NPy 2921 ANN NP ¢ TPAY T (2Foma)
AV LF@ h7T8A oPr? L11HAA:: OHUP P77+ AT ¢ AdA Pud?
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OFa@TISE NI aoYae: 08P FINCTS a0t (5) TNCHPA:E Ra-dm.
RIPC MO Ftehh KILTLLI M NBCAT AT T RIPC P15 MI° Ph@.bt aoih AL
NCHC §&-chAMFT TITTH ORFA ATnE mPAA Phl AALT 090124 PCPPT (401 Adr-
AURD) KILTIRI M NRAAT PPUET Rhel A71-20-6 AAc- P0CRA0: NRCAT 6:38 AL
@PZYE MNP PFOID. TIC PATP> 09IV SFINADI® LUTE hAl PULETANCE ALV
PNCh ANAP A PAQTE AR 100 P 0RCAT £1D1LPT MR NHUE @, PTPATT (AFoP) QS
PAF@. (10PPr HCHC “MEEP PTLLNLAI TG QUI° N9PA 184 sy ATT $4@. N-HAL
Phel TR A4 Tid7 PILOTT NA B8 (haPRIERP 0okl PCIPC) 100z

®CA? MPTF AOCLATFD. P14 PaPEavLP@. QAT TOALT A% TEPTT Agv-yarg:
091 AU-I° TEST HCHC aPADF R aPavs 0P KI8,OCLATFD. oM AILANVTFA
®CRT 00 PANOATY QU MAUT HCHC £7019T NPAhFR 208 A0 hhAPPR
PINLAN U3 FPT IC ARMMavG FoC-¢F ALP RFAN:: AAHY AT ATLITOPFQ
TYEDI° Ohel TPET NPPA PRCAT 0hel aPCUPPTF AL Novhat: PLATF@. QI°89% AL
RI8LC0 RNCHE NG PRCAT PPPATIS PaoCUPYF QUST (12°AMs dPAPOT ALACE

(AR 2) hPPILRT DC MAT LT T @@ ¢ 9avp i Fa: @ (A 9an: Kamali, The
Sharia: Law as the Way of God, fn 46, p. 154 g ava h v )

NHPE ¢ RCAT hl ATP2T P¢A AG¢ @a? P14+ (HCHCYT+) Qvé P AT
SF@: : NAYVRI AFTAS PC N9l €CAGTE a2+ eohhd PEAET A@IAZ
PUAT 79L& ¢ +ed8l PF: OAL/AGM e thaNA @Pr: DAA A0t +& o TUPT
LI PPt (Whm) +L111 ®PRri LA OTEAT AL FLATL P TWT @ POt
neCcLt oC A+ opry ANt AA®PRT P U A G PCET OFTE AT AL +aa9
OWPE At e PNt A QY AT A ONF @ OH A+ ... P4 APTF G Fan: : (Hasan, The Qur'an, fn 11, p.
498) A1 HU €CAG® &7 01 PTF: +afls hD® NL7T hAaJhaaFa: Nt +904P
ALLZT 2O TFA NPt : AMNEEGT AS AR ?hl ALRARZATFA +A QP APoor ¢ 9970
Norr: ®eP® NAA A1 AAR Ateds ¢ A 9°CPC (AFLAL) LTI NP A1 HY
PRCAT Ch hEWTP AP ¢ TPAT QUL AT SAF@ LG PALADA: ¢

PAOTTQ AL CRCAT Pl hEATI HCHC AS AR APr? PHU AT+ ®CAG®
LrTOLPF AHAF nAP Pet APrT AFPE AM+FANS @ca FSET AL P TP mi TR
SF@: : NATHY £701PF o POF P INAhAQT PHPLG LLE: P&FE LLEPT
AG P@Ch oom?? L OIOO R+ @ RCAT AT P2 F 21770 FA: ¢ (Hasan, The Qur'an, fn 11, p.
498).

8 Kamali, Principles, fn 9, p. 29.

¥ ny h oo

oy h o

oy h oo

¥¢chre 5101

8 Kamali, Principles, fn 9, p. 31.

22047 RAPAL) A2 F NAVLPLTFA Nhl PCPC AOATr ¢ TIeTFA (orG Fas
LART APAN St AT &T A7L29@Ah NHCHC L1 A2A +0k mNPA: : LUT
PRNTLFC AAN NTLLINT Al L ANAI © 1 PTET QAT LT+ AP T @I A PAD
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O0F 4218N: (PHIPGE AT AN, Par-AAI® FDAL AG T AlNNTF AT9.FLDG
FATIF KHEUPT AltTaeda:

RCAT (FTh-NchC AS 0718 TTFHT AL mPAA CPPTTE 0h GATIPTIS 0T
Naoplg AL AF e+OAT 10u:: APAAE er0LT a(VF MO TOP PAQS avh(C AN
AAGPP'RE AG @A OFPPET 19 .98 AL PaLavw it ANGPYPr (4:29)F PaLA 91837 27TN(CS
Pavg 2g® <18 (5:1)7° PALT/ANGA FREVIT POAL MI-OTYF (2:275)F PNLC AS
AT OLEA 2914200 QAT (KU-G aPT PAVFAL AAPPr (2:282)F Parddn mPAA
aCPFY PHN A1P2TT NF Ahd:: ALY & h-0duCs 279 ATFIFT 0oL PRCAT
RATP2F HCHC £701PF7 ARUPT mPAAG AT HPHTAT Pl TTC 848 271.9049°m:
aPRYE HCHC 9P TT 0avpl3t +0C (PHOPE ATLitt oP< Bt B OHt@ PPy
,Efl'lﬂg,c\::gl

M2  hQLBETS &tch AVTALC H6LT RCAT QA PhNC (F£)T &1 CToT AlvdrT:
AS PRTT aP1HG 918 P (PP NoPIAZ AAIC AN 851 PTINLE APl P71-#Cort
AS 9°HS PaPaPM@. avavsP AYP:: (IATHY TAE-F AL APT47% TIWNLAN PHIPRT 0A7AM
AS PhAN, RLE aowlit $RL1 ANTIY, Rav Pt RO PPCS G P&t ACYT RISHLTE
AOG-TFDAT® (A B8 RTINS KI8T ACAN::

NOTBA 40T ALT RCAT NATPNT POTEN AT AL NF AR PAVE-AHA £70LPT htihi
RILUT® 91807 2CHTE ChLANL HCFLT MG (AP PHEITS HIv ) G hrs @TFA GFaL::
AT POTEA ARIEFT (Fovant POIWNLANT vd AG mPAA Pligq avCUPEIS
GATPET FPFCAQL PAIPLCYE APAMT PAFQ. fav it RNAT (A ATC) el

P PC9T AAFTAL 0C N9eh &+ vt d HCHCS TG g @ PFT Ah+PA: :
Ataraag: QAP+ AT 0707 (NTLFe Lhié-hAdtT hay FPF) ALP (U7
CCAT NGVY 2C T89C AP 10K hS P+ ooC PPTFS AR TG PFT Atd: :
ATHY F4¢T hQueeFahng ABLAL AL LCANTFO AL TAIP: :

8 Kamali, Principles, fn 9, p. 32.

V0t emere o €ch: 61: 216G 4: 58 avph ke

1 Kamali, Principles, fn 9, p. 30.

%2 Kamali, Principles, fn 9, pp. 30-31.

Bochr NaPmNFQ ¢ 07BN CPPTF oA A7 % 0 42: 40 +148@ LP?: Adné
ta0c POk & haNd 1T @ CTAD LS 0116: 1262 +1 48 @ ¢ O Favq) Ty i+ aoC P
7 @:

145
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ATR.00MST FTA POTEA  &tch ANPRRC PePHCOT (4@ &CA Ad4tHAE
OB BTG KNG RIVGCT e

RCAT MLTAN AG POLCA 140 AL (ATRS (4 PA HCHC £7100PF7 LHA:: AHY 9°h79+k
LA (LHAN Ll Wit (g AG PA. FLTPEP FAMET PTLTLNNTS AG NEHE
AT PILIANE AT (oo 1.2 D0FT LTINANN: 029 RS PINF NIPKG LLEP T
POPTT AOANR AS TIWNLANE &8 P79.9CoPG 2T 0L0% A-AIFFOT 09.04,99M-
LYUPT PRCAT Pehl NEA hhd GF@.::%

NPRLAT: RCAT GNP-APG ATFITT OFavAnt: A28 ZAth® av-aAd® 700N
NAAT Q0T OC PAQT ST T 0L PAATPG SMCTT TPA Phl a0CUPPTT Ahkdn::Y’

3. PRCh? £7191 PC&T

0169 NAATIP 0hel PTGPT (A AAN-P52) 7 AP (14 LA 02701 PCET Adet:: NGATIP
Pehl &1L T PHOHH @RI° PhAhA P& NF PATFAE APT (4% hAIHY v-AT ANIST Phl
PCET O teno14 PPRL-hANTT PHAT eHOLSG. +0st (722907) hS etate +10l+
(Phsh?) PTUINR. Penel PCET @15 02" RILY 0l 22T AOISE QNPPSTFa. 8751

% Kamali, Principles, fn 9, p. 30.

By heyp: 7 g 31-32

®opyy nogu: 78 32

"qy neywr 7% 30

@ AP TUNLanT hadt aHATF 2C PAF@ GAP-A+ 4R 7% +: 60: 89
ATTLTAZADE API+T N181+F nolgavg ¢ +PPHT hAhAPLTFS handtdaoms
PPeA PEPT AANATATHZL L2407 UALRP® ?0APE ¢ &FnmT NHLLP® hAe 07
Fa06t7T AT O1FF a9 NAPANHTLE P +OLL aoPr7 PALAA: ¢

NABATR PSS ©hd NEA TATP NAPAN +8¢TF AL P RCAh?T 1 FT h78L 90 TP
(729 a4 ) hd T v © PPATF QVS AN SF@: : RCAT QAPT ST ONCO -
heOF: ACOHTT-9APT Lhl-hddt (70°24) +8¢TF AL AP 146 HCHC
PECPFTIC 1AKPFT PP LCT AT PUAT NAPADL +o0&Tt AL ST ATP2TF nagr
TETG ARC FOHHTT? CPH L7212 F CF@m: ¢ APanNT N16: 44x 3: 974£7 A4y
(184) aog. a9t a3 24 R FANTF ML (VFE) hG PRPT eoamd (Why) b1 SF
ATLWPT NoPlAK: AhTHYU APADPT NP +F@P heh +afé HCHC £721PF7
Afheopoe: : Ly NaoPr: (%044 AL AFLAL 09LLD ¢ APAL 1 -2C 9 +F
CHEZDN AT ARYPTT CAPADPT HCHC AELRAP ONRCAT havt?+77 N1 (Le QA
+A0 &P AN NPT AT 8T A% P TLLT NOPr 1 @I 4044 (0VSPTF@ haNl OH &
ATe2F oAz AP N1 OLe QA N+a0C 038N 148 (0o2A) 24 (LR LT @Ml
AATWPT 1T @: : AARLYT RCA7 QOAF@ L APAD ALY +F vrc HCHC AF7004 0N
U3 Ma5Y 0T NoPr: AFLHL ALLANTFD i eTFao: ¢ (Kamali, Principles, fn.
9, p. 31).

% Kamali, Principles, fn 9, p. 7.
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A.mPPOF@. 2792 (non-justiciable) haPtPeF@. A NGATIP 0h1G §Fch ANHALC AL

K28 <ch®D> ARPMG (LTI G4%F OAPPTE “10P§ @OT PA Ph9 ACUt WIRaPPP:
Nehdést (1A NATPAN & ATLTL@. +mfErt: 1GATTIE H10eT aPaPHE THT AL 2971.0C45
Q.mE? NPOA7 18 425 hTENFQ. (AIPTHE TF T B2 3001 NevP'r: 19071 PIIAG

TYNEP heOT QAT ANGP QWCLS °ICT Pavdl% hetd @16 haFa:® faty
OmFPAL A4S 02701 PCAT APOT (AU AA-T9PAA) PR RIOPE AMISE TOHH
(PE-0) 7 AITSE NANA (U97) 7 0HDLL S:CLT (7938A1) 7 PhmA L:CLF (7Phedh) hS Gbe:
) GiFa,: £ 100

PRCAT ATPRT PATFALY P9l 1IC ADPPC @LI® RIEP FCTHI® avwlt (19984
0L 1ILPT T PC& AT ANVEDIS 1005 PN EIC PAIPERT PAT AT14LP & F NF NavaoCh
0L 1ILMT WOt av®O7 AUt 91849 (ovPri (9P PATPET ADSP avhohrt:

PeIILMT BHEFS NANT THIIE Pl A1P2T D¢ PA@T FANC “Im? hhdAl han::'0
#CAT KI&T G (LOHF ALONHT ORI APTIFP ORI AnFE FPhl-chdfl ALPCAE
PANTSE YT ORI® 9PNL-hANTE PCE AL P71F A NoPPr: N&TILM. A91L0P (FT1RE)
TCHP O Fen16 Mot OO 1P0F FA0 ALLLTS 9l AQen @ PANA. PL7DT PCE AL
@@l POAIN:

PATPE TOHH aohdnt AAZ (27%) IS 1147 AR ETE ANLM RULI0K NPT £71D10
P 10, TINE 10 frPR. (FFOHHE ATAAR ATNE PAANTS AHA NPT @RI 4047
(1902, 29° NE.MNE HIL PTLEATTAT 9228 PTUIAK NPYE o281 PCR LFLPA: 10

(taqae api hAhA@. A0ZT m7as AAPT AL1C PHIA& hAVPTE UL AgUT:
PPhech PCX LOHA TINT 1aL:: ATPAAE 1904 SHIL AT8ATTE A2MGTE @LI° eLha

AU ORI° 18k AIRTLLaVHTE MRI° AL 1D (W4 MRI° LC1tT (ANIPF £0P) 1.
0794 PHINAVFD. ATP2T (oot ANT9E PhAhA (U297 ORI e+mA/ Nt (hohd) PCR
ALH STANE AAHY PATPRT ANKTTS PATNE £48 (avaeHy hu-tk P15 AT 02701 PCR

99
Hi%L h v
100 Mohammad Hashim Kamali, Sharia Law: An Introduction, (Oneworld Publications, 2008), p.
47.
101 Kamali, Principles, fn 9, p. 34.
Zqy newr 1 33-34
By neyp: 1% 33
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WILPH PDAT RFAN:: ATL LA aPLRI° ST ANGPPLTE RTLONIPE AATPIP T DRI
hAhA AAPPE? ORI (1F1ARX h9PAN 4PLFA 2Tl ATANRT PPH #CASE Ph ATP2T
PERL T (AN7AH) PC& M TFQE AILY £71IBPT MAFD 180T AL AAANT 12 °CoB
(+7ie0) hi8AFa. pavphFe::t%

ALY PRCAT 0hl WrPs PPHALY 277101 PC& NADS AT LTRP A1AAR. Nav1At avd(Y
ANVEDS (PT LT NATICRTE NPT 9hel PCETF PG DL (LaPLT P27ILALT GATY PANAT
N hnPAA P06Y PCPPTS GATIP T oC PhaMar 1. (9.4 AT AGPHTS ADNY

AI29990 AP POLAN: 0

RCHGTP ORI hmPAL P49 L101PT NEIEFDG NeHITF@. AIAC +19°9100@. P+ PR
PANTSETT PERETT 848 AAMT@ PUTA aorhi @R OTPh ATPCICS ATALT
ABAAGP Wt OEIAM- aPPGFALE (149 WL, Le4HG N3P T avAP@T (. ava)mge
PLTFANT PHATIDYF QUG WI8FLM. AvTiedA::1% DAL RILMINRDT K78 PRCAT £7107
NANISELII® 1 N72hedh AL FE NATE HOPYS a0l A7 AL hahd £4841
00T NNALLE v-5FPF PAPT Anf ANISEIE A P8.LANG PPhedh PCR WIBLHT DRI
(L@ AL aFhi (FavAdL (RS OPF 0281 NTLA Pitiaae £1917 vad .
PILLNILL: (WY PPEM PCH AOMA PULTANTT ORI (hPeia. +904P ALLANT
PO oo P2%T TAPPAIT MLt 1RFPE avhhd K38 oot Pavine PU-¢-
(VAT St

4. ehel PRI (1O0.4A) NRCK?

10A4.6 (ratiocination/causation) “9A+F A78 hl 721 e+LIMNTT PNt AdPALt
PLLLA AaPNIPAR JPCICC Lot APTE NMmykI® Nehk ATPE 6O LADTT 02707 P29t
(2A4/ratio legis) @9 ATIanT PFaNALT GATY (Zh974h) Pol.med 10.::% agrhrese
Pehl 9°CI°C (AB1AL) KT hi T 087708 PRI avAet FhhAT ol At
APNFAT ARG Phel ST AAOT AaPAmT FA H1& Al I°CI°C aPILCRES NPy
P90 9PU P70A.A MPTLF NGAG 10.:: PFI° 0RChT (P4%) L201PT KA

0% yy noyy: 7 g 33-34
154y hayy: 7 & 34
106 415 9y

T

108 915 h o
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TCYE ek PRI aIAR IC PAFEPH RISPPYE ShT TICPE (ehT %Ak aPINg DR
AAGPING AL TTE AAPUE AFOP £104::1%° A ATAART NIC% P FANESE
PHLITINET PPhTOTS GAT) PIILIDP (hol FAITT ORI TICTT ASTLMI® AN AGTAIPE
NI (169 NATPHITAR KAl NAL NATTT TI0PE 2C PAS PaPANFPR C-08 PNALYTS

TCYE AANSL T AL PTILDAT aPPP ALY he109°:: 110

eV WILtmOP PFE 02701 PNICHTFOIG T h@T ALLCIM. PANATY TP ®LI°
ANANAD. 2A10.7 18T PTLIAR NChF RCASE Ohol AT T L1500 APPANA, PUA 0 24:
30 et 2FPTF NTLLOARNTF D AONTIPF AL heF7T apSMMCS aP18A1 FHAE NHU- IC
+POH PLIILM. PONTLHG GATT PATTEETT PAUAS 0471-9°°10C e PTHY ATIMNP ALV
A Mg A eadT 200G I-ANSE FLE PWLT (TILLA AP U e 2
TNOPT At OmATT 29000t PR WG OAZCHY ARYH ITFIRT 0Pt AT
A0 ALHOS AnFA@ P9170@7 AN%e 994eHG a»12A0: “WNLANE MNL-1017
09020917 AG 9°C-A HPMAT AdPhANA ANLAT WY Ahd-ng ARLAGP:: (I 59:7 La9P:
emC °Ch AFPLPTE QU AS AANT-AAN MAST P7LNGLA PPrT ALLIITE PL1DLA
%GAT] Lo9° @ h® Cch(VF NEEAT TINLT WILPT 1A A:: NATHUS (9PAN PRCAT AP T

AL T NEvRTIl OFIC 0ohiE PPNTETS GATT OHIAR AUPTE (AT 299° 9PN F
ALINE WU £101LA NF PHANOTFA (ChF: ATP2T @150 PAILYY &P T 44V

AT ALBLAL OO 102 (ABL AL SRR P PPRISET (244) N9IAE PRCRTY
191 PATINA. (PPTFR. 4% APQYE (P8 thA87) OHALP 1000 aPIgC
APANETAS PHALR LIPKTLPT AL ALCA (A T1AF) TR

PhIT7 08101 PPNIPt avavCavC hG hHLATTPRANS AEAKTIFDTT GATIFALY (197940
aAn WPPT Tl WIRUIP PPhIPHFAS GATPRD. Pl TIAaLP TS AMmFT
A28.0-9° h88.0 i T7 AaPPLL av L CLAP aP Py W1BANT PNHDT PN6G TPU-¢-7 AE9° 1.::

Y NHY ke PG P08 oAl (S HIOT) APQTT LAP PRCHT £11PTY
PRI (%Ad) APPALT 071849 TTFFQI® FPCIPCE ARPAN T PAQTT T TS @AT

1094y noyy: 78 35
Wy noype: 787
Wy noyy: 78 35
U2y nagp
By hejw: 1 & 35-36
Wy noyp: 7% 36
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PILEATN AATLIPYE ATA.U9° (9°CIP4 PUITT@. £9°89% Nol9ot PAALS AGUTTF PHIAM
NaOPrE Q40N JPCI°C HILTF PILAQL AL (1TIAF ehd-ngde:: 1T

AOHUSPE 04773 00NAF@E PA K78 P29 @RI GATT 04111 P06% Ml A.SC hSTAI®:
HCHC hPTT TN (G PhTl A PIORLA GATT 80T ADOE ALTAIP:
LA NAPE PCO A& 00 GA97 ao§C hANF: AAHY P04% £101PTF7T et
ag A0 (FONA)F ChiT KERATC P14G ANTIPTT (72#01.€) Po1.00N WIOPT ATILL:
ATU9° 0l TIAALPTIG AQMFT ATIPPAEE ANI® AASLO TACT Phl gt PT
ATPLE WE ANLAL WILUPT U7 BAT190: RCATE 1% AG AP hANL AT8ACK
O™, T 091080 aorritt! NRCASE &101PT AL 071849 1000 FOCIPCT
ANZALYE 099.8mGhC 1.8 Ny O OFLLHT TGS £l PCIPC P CUPT avhnd P
PUi@. PN0AL Aerh 78 (£falanalogical deduction) 087291 P78t (%44) AL 271110
@ AmPd AT RCASP &7017 4Paae PPN ORI° G4 ANF@. h%8.N0 Pl
SPAMTF AL 4297 ATILC NPLTN.e PRCAT £701 9°n7et (ratio of the law) NATPA.
N9AK 114 aPPT hAONTFE AALI® NAPPRITAE Ohl PCIC (ALHE) PHAL oY
LECOFA:: AAPI® GAVF PPNk PCIPC (200) ATILLA 04T PLav-yid aoPY
a8 PRLAIA P PRI 910K NRCAT NFIARS HY 24V AL +PHCO P9LLL
200 NRCAT N0K OTL14. o7 0h® IPCI°C (LN 722 AA-9Ah) LOAA:: (IHY LH,
GAh? NN A4 AL T ALOLAI:: TIC TT PPNILIFD. DRI® GATTF@.
Ne2@. IC AR (FH1) PHINAVFD. AIP2T T ASA (0P FOA.A T18:4 ALPA RS
AMPANAL ©4, B8 FPCIPC 0N 916 ha@.:: 2

ATIMFPAN PUAT RCAT NS T10PS MPAA Phol GATIPHETS CI0ET holavaAnt OHen @14t
A28 HCHC PE BCO P& 02701 PPNIORTIG 70-0-%ATIPTT (910K PAPIPMA:: W]
Nchd Qe ATP2E 90 NBCAT AL hePhIPAR JPCIPC 147 W90 (11L.07,
PO aPP'RE JPNIEFFDL NFAR PitParme £7DVPT BCO LAY A7) T0PT AP
NACT ALRRTTFF@. APMBDT LAt AIRLUTT OFL U P91.0000 WIRU7T ATILT

Uy qnoogp

ey qoyy

“gchre 51 205 38: 29t 4: 8eawantAc:
118 Kamali, Principles, fn 9, p. 42

Wy neyw: 1% 37

120y oogy
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PrLOOTA 1@z PRCAT (PASG) hT PNICHP AT GATI-AHA PUPSTQE OTPG 0T
o920 1mg® (AL +APPR “WNLANE A@1FPTT PIGHN Phel “TAQLLTT AG AQMTT
A%ILLA Phl PCIPC Pl TP AP NQmykI® PASG0T PMRYFS TSIt
RILLLINT 1A::

5. T e0LA0T aP0RS WOLR v FPTF (AN A% +H4)

K718 wIIPR (el AOCLT POLLNTT AR ik AS NANLR Va3 (AN A Hi4) TIOP
L1017 AN AGPZST RS AGHING NEHE 428 AAQL:: AN A% FFA NAALLNT
OtAAd. H1O aowld NF 091 30P (12A.) W78 (ATPRTAR I°CI°C (AE1AL) PTLLLONT
PA@PT ARYT KBLATP::Y 0ANAN A% A HIOPT HATTLF NTLANNFQ. avavfF P
anhd A8 H10077 haowled PFANL@. AN (AALLA - AYL) AF140F LHS 03 ARhA
@TFF AN (AMPALE PANM] HIOPT KIL TIVE@I° 0040 HIO vtk 4701k 008040
hG LT PULAMA. aoPRy BTIHOA:: ATPAAE PHIO PTATNG: F1.07 (ThFeF) AL Pdav
AS NILE avyavg: D¢ PAHELH RANNM V40 20T (L%F) AMCETT PAQ. .z 12

M POLGOFA. +epOF UpFPT AG TWNLNNE AQIFPT IO, QAT AL
PATPRT RIRE aPAONT AT X T0-hA NF TIOP ATAAT TTHL AT ALRAT° PTL8C 10L::
APAAE NRTRP A1AAR §RLTHY (AN7AH) 2710aPA0NT 71007 Wiba. SOLLNTT PPN 70+
hG KB vBFPT: 02110 PCK PPNE-chA) (72F2A) aoP'ry avnet RFAN: 22 QT
191 PRIST AATIOPE AT SO OIFTFT NF Po.avAvk A1P2TF7 AmPAAD. TINLAA
TR KPP (W Teno169°% 0RCAT C-08 NaP@.lS (&t P APTT PolovAnE Arbat
AT P@LE (IBA AAD. MPAA AT LA +HLATL ATGLLTG APl IR 0hl AT
A8 STAA::

APAAE (10-00C PRAPL-CYF HOPYE 8970 AT aPHO® O4QA MO0 AQhE aPmT mPkd
090 O7BA Fho APCNE FNAl: M AA-TTAAY (5:93)F AL ATPIQL 17 22¢-PT7

P0G OFavtt 1IC tanfert (PaLPT) PAVFAIC.. > PTLADT PRCAT A& W18 avhahf
ALCT MPAA:: RrPo POLLAM. AANS hovhdh (&t 0P+ A%TEFT (taeant aopPrys

2y noyy: 7 g 39
122 0y n ey
128 94y neyp
151
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WIGU° (IMPAAD. (0l QADNNE +mPLTT LA PPET 51,0209 2R aoCP (The
Principle of Legality) A78™* hahaa. g4 QLT LH OLGDF A AITFTY
Pa7eaANT GO ET A A7 000 $NL5 (0P FNAT PPN (AN A% F6 AL SAFarihi
PhCNC hal . +LCAA: P (FaPaag: (4% PPu-¢7 avhd PATIO ARYE (A T1AS)
NPEMC ABTHE PRILT CTLPIAL O CANM A% HIQ hQPT hAPTC WILTLPTE KA,

PP PRCAT £1IVPTG bt ATP2AE HLYITHOT 9PNT0F AT DAL AQFPTF (LJ0O% §C
ARTE @18 ATAT PhAN MUY NFILMOPATFAL T4OT AL A HLAF K 19.4.mC PPNIET

RIRILPY AT 00028 o dFay 10aPA: :

NECA? THIGEe (1FAL) T avhnd A8 EChT (oPEavse eOLLNTT PALILS

TYNLAN £7% AT A1 1.2 gy eRLLINT JPNILT £APF IPI9° AT, RCRT hav-yavg:
054 AA@. PAA. HC OmPAA (VLH AT O0F 4R8N aPaPsP T RDLL. PATPAN PO (LIP79P:
A28 Pl WPt eOPET A4S AN Fal 09184 HL1TTH NaPPr: AIHUY
-3 PF 23BN AQSZP PRCAT T AFhNA AGPLST AG AGPHINC AN AF- #H6 WP

ANATL 10.:: 728 0280 AR aPIh PAF@. AG NANANLP Ten0 A@IFPT 2¢ NPNP
NS RCAT T PG FDE RIHVY £101PTF hovihPFFa. IC PISHN AtlAh9P
Nootd: 069 Fen0e AQIFPTT aowlt 0801 WIGUPTE lL+A0P PAAFAAN AS

PA2AME AQMFT Fhrthte PTLAAAG PTLADOT ATLPT PTLEOTA PRCAT CchlTt aP1\os), 1aL:
.129

122 06¢a% emoR1F PCP AL A4 PO TGP AT ¢ ooy oo HTL9° h @A, <Sharia

law, fn 100, pp. 179-198 (Chapter 9)> e ava it A : :
125 Kamali, Principles, fn 9, p. 43, fn. 56.
2 p0eAam A7 000 P1OLE U K1F AUFT hAYZA PRCAT APQTF
A 170C PP +mPTU G F@:
2Ty noyyp: 7 g 45
0 FEAC oCPPLT AL N+AL AL hG RTE AT CECAT T4 CY PR AL
04 20 +72 A7+ ¢ ¢ ac P4 <Introductioon to the Sciences of the Quran> A &+ P o497
AA-2CAH? PALNTGS CRATANHT ¢PTF 271G HAA: ¢
128 Kamali, Principles, fn 9, p. 40.
Py newr 12 40-41
Al N FLTPCR AL TFQP LE AT TWALAN AL ATAPT HLCT AOM ALTFAP: :
PCANFPATATLE MPAA © h oCPPTF TWAAP AG AT AP ALADTFAHO®Y 449,
AP TOAS ALTATIN B FAN: : PSS MAP LT hHY P /A QUG ¢ +AP ARLAI: :
AAU N@ve (¢0f) hatgr i+ TPA ¢l awCUPPTFT havHC Ik O+t ¢ OP+7
ALY “WNLANNEThATNTSLC ANLAL P PF e+ HCHC 2 T 0P8, 907 ¢oF
A74%0htE ALCAA:: F%° ATHY a2t CALNET AL hG AOtaaQ awl
PLLT NG F@i ¢ A1) PET FhNAT @I 406 949 Aol 8+ ¢ A0L+-a0T AT
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PALG heT? 1427, (T1LLA LT MOTT PAMA AN-APdh A POTE PARKF@. PRCAT T
VELF vALBI® FAN, ALLT 10A:: PRCAT PTE P84S Pav-AAT° TIINLAN aPaDlk
HtA@. eANLFANT PAPPTE PYNG AG ORI API® aowld (1998497 QWWESTFRTS
FONNGFAT 02C N2C M9 HRF TNEPE ADTILER AT 70t ® AT 028 Hho
@PCFQT avl 8t PAN:: M TWNLANTT OL HAA 948G Lavs. HYE: DRIP hol-hD.oh
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PRCAT MITE COPET TIUNLAN NHaA A.LITa> P14 TACTT APEITS L1 £104
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PAFQ. GFM:: NIL4-hARFF LAP ATRAT FACT AT AdvamT hALLP U2 PT7
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P1N4 OO AQIFPTF PPTLHI® NHCATLD. h2F ACR ALT109°F PRCAT P TT AAINT Havy

14299, (99841 Lot AL OhPE AN A% Hid NOPFP U-33PTF IC &&I° OHe-cP nUPT:
o MY LA NFPA TINLAIP 00 AdLeR,ALT GAT] 09904 N aoPrT apTTHAL POLA DA

NqOP mFoLT @ ATT LTI FONTT ANANLL R vk F MOP:T P HOOGFT T ¢ avh AP
FYNLAN @A DC P UMM PR AOCACEE ATL ANLALYE 0 ABLAL
ATMetr+ SAEes ADP AL oI d QUGA:: AHUP 1@ ¢ FFEAL P
“CATT ATMIGET NTMP A F @ v CLLPPT avhhd ¢ 0P kT ChLNS $7% AG
AVA K7 840U @ :
130 Kamali, Principles, fn 9, p. 45.
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The Requirements of Language and Publication of Directives in Ethiopia: A

Case Comment

Yonas Mekonnen* and Sitelbenat Hassen*
Introduction

Traditionally, in Ethiopia, people tended to refer to the House of Peoples’
Representatives (HPR) only when they thought of law making power; HPR was
thought as a sole legislator. However, nowadays due to different practical reasons,
such lawmaking power has also passed to administrative agencies and the concept
of delegated legislation comes into the picture. The limitation of parliamentary
time, technicality of subject matters, the flexible nature of administrative
rulemaking and the need to have speedy actions in case of an emergency situation
are among the practical reasons that make delegation a necessary phenomenon.
Accordingly, in Ethiopia, delegated (subsidiary) legislations referred to as
directives and regulations are issued by administrative agencies and Council of

Ministers (CMs) respectively. However, this paper will focus on directives.

As a result, these organs enact some rules based on the power vested in them by the
legislator, and the rules have the same effect as if the legislature itself has enacted
them. More importantly, the legislature has some rule and procedures of
rulemaking, similarly, the delegated organs need to follow such procedures if they
have to enact rules based on the legislator’s blessing. Thus, they need to follow
some steps and procedures in order not to negatively interfere with individual
rights and liberties. Among the procedures, prior consultation, laying procedure,
and publication are the common ones, though there may appear a little discrepancy

among jurisdictions. Indeed, these specific procedural requirements are governed
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by a specific rule; known as administrative law. However, a comprehensive
administrative law is inexistent in the Ethiopian scenario. This fact raises the basic
issue as to which law governs enactment procedures of the Ethiopian delegated
legislation. Currently, the formality requirements of publication and language are

governed by Federal Negarit Gazeta Establishment Proclamation No. 3/1995.

According to Art 2 of this Proclamation, all federal laws are required to be
published in the official Negarit Gazette both in Amharic and English versions.
Contrary to this, the Federal Supreme Court Cassation Bench has passed a
judgment, in light to the requirements of language and publication of Directives,
stating that directives do not need to be published in the Federal Negarit Gazeta
and should not be written in Amharic in order to have a binding effect. The main
aim of this paper is to critically analyze the errors made by the cassation bench in
reaching its decision and to bring the issue to the forefront for further academic or
practical discourse. The comment is organized as follows. The second section of
the work is devoted to the summary and presentation of the facts of the case and
the holding of the courts and the third part deals with the analysis of the cases and
the accompanying comments. The fourth section deals with brief concluding

remarks and recommendations.

1. Summary of the Facts and Holding of the Court

(The Ethiopian Revenue and Customs Authority V Daniel Mekonnen, Federal
Supreme Court Cassation Bench, Cassation File No. 43781, Hamle 14/2002 E.C)

In this case, the Ethiopian Revenue and Custom Authority has sued Ato Daniel
Mekonnen in the Federal First Instance Court, alledgingthat the defendant was
seized in possession of 46.96 kg gold in a place somewhere between Welenchite
and Metehara. The defendant was said to be travelling to Djibouti in order to
illegally smuggle the gold outside Ethiopia. As a result, the Authority has alleged

that the defendant has committed a contraband crime in violation of Arts 2(28) and
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66(2) of Customs Proclamation No. 368/95. Alternatively, the authority has sued
him | with a felony [this is a common law terminology] on the economy of the
country alleging that he has violated the stipulation of art 59(2(b)) of the Monetary
and Banking Proclamation and Art 1 and 2 of the Ethiopian National Bank
Directive No CTG/001/87, that was issued to regulate gold transaction in the

country.

The Federal First Instance Court has decided on the first suit holding that the
defendant is not guilty. On the alternative suit, however, the court found the
defendant guilty and sentenced him for five years rigorous imprisonment and a
fine of one million birr. In addition, the court ordered for the seizure of the gold by
the state and deprivation of the right to elect, be elected and to serve as a witness

for three years after the conviction. *

The defendant, Ato Daniel aggrieved by the decision of the Federal First Instance
Court, lodged an appeal to the Federal High Court. The appellate court, having
heard the arguments of both sides, has reversed the decision of the Federal First
Instance Court on July 23/1999 holding that first, there is no prohibition in
Proclamation No 83/86 regarding possession of gold. Moreover, with respect to the
Ethiopian National Bank Directive No 001/97, the Federal High Court held that the
directive has no binding effect and it couldn’t impose punishment to make the
defendant criminally liable. The Federal High Court reached such conclusion based
on the argument that according to Proclamation No 3/95 and 14/96, the directive
has not been published in the Federal Negarit Gazeta and also it is not available in
Amharic version.? Unsatisfied with the position of the FHC, then, the Ethiopian

Revenue and Customs Authority has lodged an appeal to the Federal Supreme

LOAFERe TPFG 1P4h QA2AMT NS ThA PhT7T 10 4L0GA L MEM™LL RO
&/0+: oo, 46204: 1999 g 9o,
ZOATERP TOPTFG 1PN QA2AMT N8ThA ®hT7 0 4LLLA NEHEF &/0F I
8 .o.¢ 56547 19999 9o,
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Court but the appellate division of the Supreme Court affirmed the decision of the
Federal High Court.?

As the authority was discontented by the decisions of the Federal High Court and
the Federal Supreme Court, it lodged an application to the Cassation Division of
the Federal Supreme Court. The Cassation Division accepted its application. The
Ethiopian Revenue and Customs Authority prayed the Cassation Bench for the
reversal of the decisions of the Federal High Court and the Federal Supreme Court
while Ato Daniel prayed for the affirmation of those decisions. The Cassation
Division after examined the case framed two issues. The issue framed by the
Cassation Division was: Whether the fact of the directive being not publicized and
not written in Amharic has an effect on the current case? Whether the directive, if

found enforceable and binding, would govern the alleged act of the defendant?*

In the course of the litigation and by examining the files of the lower courts, the
Cassation Division realized the fact that the HPR is the primary legislator of laws
in principle and these laws are called primary legislation. In addition, the cassation
bench established situations by which the primary legislator may delegate its
lawmaking power to other organs of the government so as to enact subsidiary
legislation. And such delegated legislation is justified both legally and based on

practical reasons. In addition, it is an established practice in the country.

Moreover, the cassation bench noted the fact that the currently applicable HPR
rulemaking procedure proclamation no 14/96, as stipulated in art 2(1), has listed
out those which are considered as laws. Accordingly, Proclamations, Regulations,
and Directives are included in the list. Besides, it stipulates for the publication in
the Negarit Gazeta when they are enacted by the HPR; however, what the cassation

bench needs to give emphasis is that there is no any binding rule of procedure in

P OATERLS 1MPTFS 14h QA2AMY h SThA hTTEI P4L4A mPAL /0t

POTEA L0 AL Tt avd. 32664 1 2001 ¢ .90,
YO RTERL 1 PTFG TP QAZANT N8TAA P77 E mPAL GC L 0 AL T At
v 3 43781 2002 4 .9°.
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this proclamation which obliged the publications of Regulations and Directives
when enacted by government organs other than the primary legislator, i.e. HPR.
The Cassation Division stressed that since the proclamation is a proclamation for
HPR rulemaking procedure, rulemaking procedures of laws which are enacted by

other organs are not the concern and scope of the above-cited proclamation.

Furthermore, the Cassation Bench has put the option of looking to the experience
of other countries and has found that other countries have governed the issue of
rulemaking procedure of subsidiary legislation in their administrative rulemaking
procedure laws, which is non-existent in Ethiopia. Besides, the practice in Ethiopia
shows that much of the subsidiary legislations are enacted without publication,
especially directives. Owing to this, the Cassation Division reversed the decisions
of the lower courts on the 14" of Hamle 2002 EC.°> More importantly, the
Cassation Bench noted that the decisions rendered by the Federal High Court and
the Federal Supreme Court failed to consider the current practice and also stated
that such decisions could leave the currently working directives in the country
without binding effect and enforcement. Instead, the Cassation Division affirmed

the decision of the Federal First Instance Court.

The Cassation Division maintained that the decisions of the Federal High Court
and the Federal Supreme Court contained a fundamental error of law as they
denied the power of the authority to sue Ato Daniel. The Cassation Division
decreed that the decision and the punishments should be executed in accordance
with the decision of the Federal First Instance Court ®which declared the guiltiness
of the defendant and which accordingly ordered five years rigorous imprisonment,

fine of one million-birr, seizure of the gold by the state and deprivation of his right

> Ibid.
® Ibid,
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to participate in the electoral process and barred him from serving as a witness for

three years.’
2. Analysis of the case

The decision of the Federal Supreme Court Cassation Bench in the present case is
erroneous to the opinion of the writers. In this part, an attempt will be made to
analyze the decision of the bench and its reasoning in reaching such decision from
the legal, theoretical and practical view point. The bench in its decision mentions
that there is no binding law which demands the publication of directives in
Ambharic language and Negarit Gazeta. This appears, however, to be apparent

ignorance of Federal Negarit Gazeta Establishment Proclamation®.

Regarding publication of directives, Art 2(2) of the proclamation states that, all
laws of the federal government shall be published in the Federal Negarit Gazeta.
Despite the fact that the proclamation fails to define the term laws, it is crystal clear
that the definition of law includes proclamation, regulation and directive in the
Ethiopian setup. This definition can also be witnessed from different proclamations
enacted by the legislator. For instance, if we look at Art 2(2) of proclamation
No0.251/2001, it states that law shall mean proclamations issued by the Federal or
State legislative organs, and regulations and directives issued by the Federal and
States government institutions and it shall also include international agreements

that have been ratified by Ethiopia. °

Besides, looking at the hierarchy of laws in the Ethiopian legal system is essential.
The hierarchy of laws, in turn, is a reflection of the authority of the organs that
enact the laws. To this end, as far as the federal laws are concerned, the

constitution is at the top of the ladder followed by proclamations enacted by the

TORACLL 1O0PES FPeh o F2A L

® Federal Negarit Gazeta Establishment Proclamation, No3/1995, Art. 2,.

® Consolidation of the House of the Federation and Definition of its Power and Responsibilities
ProclamationNo0.251/2001, Art.2. ,
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legislative organ, i.e., the House of Peoples Representative and international
agreements ratified by it. Next, a regulation enacted by the council of minister
comes into the picture followed by directives issued by administrative agencies
and/or ministry. All these laws are deemed to be federal law and directives are not
exception. So, apart from the clear definition of law under proc.No0.251/2001,
looking merely at the hierarchy of federal laws signifies the intention of the
legislator to make directives part of the federal law and consequently, Art 2(2) of
the federal Negarit Gazetta establishment proclamation will be applicable which

plainly requires directives to be published in Negarit Gazeta.

In relation to language, the same proclamation under Art 2(4) clearly provides that
the federal Negarit Gazeta should be published in both Amharic and English
languages. And based on the above analysis directives need to be written in

Ambharic as well.

Thus, the reasoning of the bench that states there is no clear law which requires

directives to be published and be written in Amharic is wrong.

Actually, the bench in deciding the case has not consulted this essential law, rather
its focus was on the HPR’s legislative procedure law, Proclamation No.1 4/96.%
This proclamation in the first place has no relevance to the case at hand. It is meant
to provide and regulate the legislative procedure of the legislative organ, i.e., the
House of People’s Representative. The bench reiterates the definition of law given
under Art 2(1) of this proclamation which states that law means proclamations,
regulations or directives that come into force upon approval by the House of
Peoples’ Representatives and subsequent publication in the Federal Negarit Gazeta,

under the signature of the president, in accordance with the procedure laid down

10" Currently, at the time of writing this comment, the governing law for the House of People’s
Representative Legislative Procedure is Proc 503/2006, which repealed proc 470/2005 which had in
turn repealed procl.271/2002.
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here.** Of course, this provision only talks about the laws enacted by HPR; this is
because the cumulative reading of Arts 57 and 71(2) of the constitution reveal that
it is only the law that is proclaimed by the HPR that needs to be signed by the

president.'

This type of law bears the name proclamation. The term regulation and directive
refer to administrative rules enacted by the executive organ. However, sometimes
the HPR may issue a regulation. For instance, under Art59 (2) of the constitution, it
may issue internal rule having the name regulation which is neither published nor
signed by the president. The bench in assuming clear law on the matter may think

of the absence of administrative procedure act.

It is not dubious that, the rulemaking procedure of administrative rule is governed
by administrative procedure act. In this regard, the administrative procedure act in
Ethiopia remains to be draft. The draft act provides different mandatory rules
including publication of administrative rules.** However, this is a special law. And,
until the time the draft ratifies, the rule prescribed under the federal Negarit Gazeta
establishment proclamation serves as a general rule regarding publication and

language requirements of federal laws including directives.

So, the bench should have rather consultted the most relevant law regarding
publication and language of laws in Ethiopia, i.e., the Federal Negarit Gazeta

establishment proclamation.

Moreover, the cassation bench in its reasoning mentioned the poor practice in the
country to publicize subsidiary legislation; especially with regard to directives.
However, Administrative bodies may be reluctant to adhere to the law and may
find obedience cumbersome due to the alarming issuance of directives. Thus, the

non-existence of publicized directive by itself can’t justify the assertion of the

1 House of Peoples’ Representative Legislative Procedure Proclamation No. 14/19950.
12 Constitution of the Federal Democratic Republic of Ethiopia (1995) 1995, Arts 57&71(2.
'3 Draft Federal Administrative Procedure Proclamation, 2004, Art.7.
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bench that states there is no binding law on publication of directives. Besides, there
is a practice of publication of directive in Negarit Gazeta. For instance, the national
electoral board of Ethiopia has issued a directive on the determination of the
procedure for expression by the electorate of the loss of mandate of deputies'

national electoral board regulation.'*

The other comments stem from the theoretical view point. As well said in the
preceding part of this comment, administrative rules are justified and come into
picture to complement the primary legislation. In other words, Delegated
legislations are, inter alia, passed to implement the primary legislation and do not
stand on their own. Moreover, these legislations are very specific and may directly

relate to individual rights and freedoms, thus, are highly sensitive.

Despite this, delegated legislation come into existence in order to elaborate the
general stipulation in the primary legislation and thereby help the implementation
of it and, then, for all intent and purposes deemed to be a law. And this seems why
they are considered as a necessary evil. Be that as it may, they need to be crafted
within the mandated given in the parent legislation and in accordance with the
procedure followed for the primary legislation. And, this is also the jurisprudence
elsewhere. For instance, in UK and U.S there is a mandatory requirement for

publication of administrative rule through the modality of publication differs. *°

Thus, taking these experiences could be helpful if adapted to Ethiopia. Moreover,
directives, being one of the delegated legislation in Ethiopia need a due care. And,
one of the ways of doing this is through the vehicle of publications in the same
manner as the parent laws that brought the directives into place. Alongside with the

parent laws, directives should be made known to the subjects. Indeed, laws

14 See, Regulation No 2/199. This actually bears the name regulation but is, in fact, a directive as the
electoral board is an administrative agency having the power to issue a directive.
> Aron Degol and Abdullatif kedir, Administrative rulemaking in Ethiopia: Normative and
institutional framework, Mizan Law review, Vo. |17, No.1, Sep. 2013, p.16.
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generally should be accessible to the public. As it is well said, all laws ought either
to be known or at least laid open to the knowledge of the entire world in such a
manner that no one may in impunity offend against them under the guise of
ignorance.*® Besides, people cannot be expected to comply with rules of which
they are unaware. And, this can only be made possible through publication. This
also relates to the principle of ignorance of the law has no excuse. The general
basis of the requirement of publication is that if every person is to be presumed to
know the law, then the contents of the law must be accessible to him/her.!” This is
because that if the law is not known individuals could not be in a position to
regulate their behaviors in compliance with the laws. The other and in fact, the
most important theoretical justifications goes to the nature of the delegated
legislation. Administrative rules in the form of directives are as important as the
primary laws since they are issued for the implementation of the later, and, are for

all intent and purposes considered as laws made by the legislator.

Thus, apart from the legal stipulation, the need for publication of directives in
Ethiopia is supported by the theoretical justification seen above and in light with

this, the cassation bench ruling appears to be wrong.

The third comment emanates from the practical view point. The decision of the
bench is also wrong practically. From the very beginning, it is very difficult to have
access to laws if it is not for publication. For instance, art 2(3) of the federal
Negarit Gazeta establishment proclamation provides that all federal or regional
legislative, executive and judicial organs, as well as any natural or juridical person,
shall take judicial notice of laws published in the Federal Negarit Gazeta. This
might be appropriate because causing the published laws in the official Gazeta

would be an easy task. However, taking judicial notice of unpublished laws in the

' Bangndu Ganguly cited in Aron Degol and Abdullatif Kedir, Administrative Rulemaking in
Ethiopia: Normative and Institutional framework, Mizan Law Review, Vol.7, No.1, Sep.2013, p.13.
7 Mesfin Getachew, Administrative Agencies Power in Ethiopia with Particular Reference to
Administrative Rule Making in Ethiopia: A Comparative Study, LLM Thesis, AAU, School of Law,
2015, p.46.
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official Gazeta is contrary to the clear stipulation of the proclamation and
practically cumbersome for all concerned ones including judges. The cassation

bench in a different case clearly states that:

“NPNT RTLOM- hIT AG apavPPTE LT MRt (1AL PO DE AL PST@-
/AT (855F) 70, PULONGOF O GF@-:"8

Which can be literally translated to as:

Since laws, directives and regulations enacted by the government are apparently

known, courts (judges) would take judicial notice. (Translation ours)

What could be raised as an issue in this regard is that what makes the laws,
directives, and regulations enacted by the government apparently known? It is clear
that publication has a role to play here. So, the main reason that makes judicial
notice of laws, directives and regulations to be taken is the fact of publication

which consequently contributes to knowing the laws apparently.

Coming to the main theme of the article, taking judicial notice of unpublished
directives is very difficult and also has its own negative implication to evidentiary
issues and impede justice, to say the least. And, this is especially true whenever the
party issuing the directive is not involved in the litigation. Currently, in Ethiopia,
the issuance of directives is increasing alarmingly. And, since they are not
publishing in the official Gazeta, there is a problem regarding the effective date.
For instance, in some directives, the effective date is established by the signature of
the issuing authority™ and in other cases, it is established by effective date clause.”
Thus, there is no uniform practice. For ones’ surprise, it appears to be difficult even

to the extent of distinguishing the active and binding directives from the amended

¥ 87804 r0cat hAF DAY +ha ACO ALk 24PFimPAag €CL 0T ANC Y
T oot 1 oo, 40801z 2001 4 9o,
19 See, for instance, directives issued by the Ethiopian Revenue and Customs Authority.
20 See, Directives Issued by The Ethiopian Charities and Societies Agency.
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and repealed ones. In this regard, a research conducted very recently regarding the
foreign exchange regime in Ethiopia, in its empirical investigation, states that even
those officers at NBE who have closer interaction with the foreign exchange law
have difficulty in understanding and identifying active laws from the repealed
one.?> And, this will be worse for individuals which the directives may have an
impact on. Owing to this, the current practices of administrative agencies for not
publishing directives need to be condemned by the bench rather than taking this

practice as a benchmark for its decision.

The other practical comment relates to the journey that the country is underway to
accede to the World Trade Organization. Art Il of the GATS stipulates
transparency principles. Accordingly, each member is expected to publish
promptly all relevant measures affecting the GATS agreement and other
agreements affecting trade in service. For instance, a directive issued by the
national bank of Ethiopia, which is party to the present case has a bearing on trade
in service. However, this failure of publication of laws in the official Gazette will
have a negative implication on Ethiopia's journey to accede WTO, since such
failures of publication hinder the county from complying with its obligation of

transparency? if acceded.

On the top of these, the decision of the cassation bench will serve as a law for all
level of courts.? In this regard, the decision of the bench in the present case will
encourage the already spoiled practice in the country in relation to the publication
of directives. And, this will open room for corruption, administrative malfeasance,

abuse of power and ultra vires.

2! Eyader Teshome, Legal and Regulatory Issues of the Ethiopian Foreign Exchange Regime and
Transaction, LLM thesis, Bahir Dar University, 2017, p.111 (unpublished).

%2 Semahagn Gashu, Ethiopia’s Accession to World Trade Organization and the Implications to its
Financial Sector Policies, Ethiopian Journal of Economics, Vol. XIX, No. 1, April, 2010, pp. 50-
51.

2% Federal Courts Re-Amendment Proclamation No.454/2005, Art 2.
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Eventually, the following remarks are worth stating in relation to language

requirements of directives.

The decision of the cassation bench that states there is no binding law that demands
the publication of directives as well as their issuance in the Amharic language is

wrong and it disregards the practical reality of issuance of directives in Ethiopia.

The cassation bench, pertaining to issues of publication and language of
publication would have to consult the federal Negarit Gazeta establishment
proclamation in the first place. As well said previously, it is crystal clear that the
proclamation provides that all federal laws, including Directives, should be
published in the Federal Negarit Gazeta both in Amharic and English language.
Regarding the practice, there is no uniform trend so far. For instances, almost all,
directives issued by the National Bank of Ethiopia has appeared in English
language only. While the directives issued by the Ethiopian Revenue and Customs
authority are in Amharic language only. In spite of this, there shall be both

Ambharic and English version.

Moreover, the decision of the bench that declares there is no need for directives to
be in Amharic version violates the constitution. Art 5(2) of the constitution states
that Amharic shall be the official language of the federal government.* Thus, the
federal government speaks through this language. And, the language of the federal
government is reflected in its action including law making process. Thus,
administrative agencies being one wing of the federal government, their activities
including the directives they issue need to be in Amharic. Actually, it is not
intended to say that there shall only be an Amharic version of the laws. It is
obvious that foreigners in different instances will be the subjects of Ethiopian law.
So, there is a need to have English language version in the laws. And, whenever,

there is a discrepancy between the two, the Amharic version shall prevail over. The

*Constitution of the Federal Democratic, fn. 12, Art. 5(2).
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decision of the bench does not even take in into consideration the illiteracy rate in
the country. The preponderance majority of the Ethiopian people cannot speak,

read and understand the English language.

Thus, the English version of the directives will be difficult to understand and
enforce in the courts of law. Indeed, it is not even appropriate for the cassation
bench to entertain the case upon the directives not translated in Amharic version.
Besides, crafting laws in a language other than Amharic has been also a problem in
the country. For instance, the drafting of the Ethiopian codified laws in English and
French has brought many difficulties.?® This is because the language of the law is
difficult to translate because words or expressions in a particular language often
carry concepts which do not exist in another.?® The decision of the bench will have
its own impact on the courts, especially to the first instance and high court judges

who mostly, are not equipped with the necessary skKills.
Conclusions and Recommendations

The federal Supreme Court cassation division has been endowed with the huge
power to alter the decision of any courts that constitutes basic error of law. And,
the interpretation of a law by the Federal Supreme Court rendered by the cassation
division with not less than five judges shall be binding on federal as well as
regional council at all levels. Thus, this is a great opportunity to make
interpretations of laws uniform and predictable in the country. However, this is
only true whenever there is a well reasoned and articulated decision. On the
contrary, wrong decisions will have negative repercussion. One of such instances is
the case at hand. The cassation division on file n0.43781 decided that directives
issued by administrative agencies are not required to be published in the official

Negarit Gazeta and not translated in the Amharic language.

% Roger Briottet, French, English, Amharic: The Law in Ethiopia, Mizan Law Review, Vol.3, No.2,
2009, pp.331-340.
% Ibid. 331.
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This is erroneous. Firstly, this is contrary to the federal Negarit Gazeta
establishment proclamation which provides mandatory rule for the publication of
all federal laws including directives in Negarit Gazeta and both in Amharic and
English language. The bench, however, fails to consult this law. Secondly, the
decision also erodes the essence of administrative rule where delegated legislations
are required to follow the forms of the parent act. The practice regarding to
directives in Ethiopia is not uniform and worse. While stringent requirements have
to be followed because their impacts to individual right and freedom are high
compared to the primary legislation. Thus, it was a best coincidence to the
cassation bench to rectify the practice of issuance of directives in Ethiopia. But, it

left to be a missed opportunity.

The bench, by rendering binding decision that serves as a precedent, formalizes the
trend in the practice and worsens the problem. Eventually, in order to rectify this,
the writers recommend ratifying the draft administrative procedure act, which, inter
alia, provides for the mandatory rule regarding publication of directives. This
would be a permanent solution as it incorporates different mandatory procedures.
The second recommendation goes to the cassation division. As the decision of the
cassation division serves as a precedent for similar cases arise in the future, need to
be well reasoned, critically examined and above all, expected to be in line with the
clear stipulation of laws. Unfortunately, this is not what we have witnessed in the

present decision.

Thanks to the very article that makes the decision of the cassation bench binding to
all levels of courts, which also gives the power to the division to reconsider its
earlier decision. This is based on the presumption that, errors of whatsoever may
occur during interpretation. Thus, using this golden opportunity, the cassation
division needs to reconsider its decision in similar future cases and decide in favor
of publication of directives in the Negarit Gazeta both in Amharic and English
language.
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Notes on Interpretation of Article 1030 of the Commercial Code of Ethiopia

Yehualashet Tamiru Tegegn*
Abstract

One core policy justification behind bankruptcy law in general and suspect
transaction in particular is equitable treatment of creditors. One of the core tools
to do so is invalidation of what is called suspect transactions or preferred
transaction as common law legal system call it. Our commercial law is very
archaic and it does not fit the existing situation. On top of this, those clear
provisions of the law, for various reasons, misinterpreted by the actors of
bankruptcy mainly court and commissioner. In this note I wish, if | can, try to set a
guide as to the correct interpretation of Article 1030 of the Commercial Code in
which both commissioner and court goes wrong. Unless this provision interpreted
correctly it will affect not only the individual’s rights but also defeats the whole
essence of bankruptcy law.

Key words: Bankruptcy; Invalidation; Suspect transactions; Commercials Code;

Commissioner; Trustee; Favored (Preferred)
Introduction

The year from 1955-1965 is known as codification decades for Ethiopia. This is
because Ethiopia successfully managed to transplant four substantive laws and two
procedural laws from various countries and legal systems. One of which is
Commercial Code; especially Book V of the Commercial Code is devoted to
bankruptcy.! However, this area of law is general neglected area in the study of

field of law.> As a result, there is jurisprudence dearth. Recently, however,

* LL.B., Addis Ababa University. My special thanks go to an anonymous reviewer for helpful
comments in the earlier draft of the paper and Mr. Tadesse Melaku for his ever welcoming face.
Needless to mention, however much help | received, any error of this article is entirely my own. The
author can be reached through email at yehuala5779@gmail.com
! This Book run from Article 968- 1173 of the Commercial Code
2 “Yekeser Negade” the Amharic equivalent for bankrupt debtor was/is considered as deceiver,
frauder, offenders even squanderer.
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bankruptcy cases have been brought to court.® The case which will be dealt with in
depth in this article is Holland Car PLC though.*

The central and whole purpose of bankruptcy proceeding is equitable treatment of
creditors.” One way to do so is by invalidating suspect transactions.® While
making clear this House Committee Report on the 1978 bankruptcy act reform
state that:> The purpose of invalidation of suspect transactions are
twofold...... second, and more important, it facilitate the prime bankruptcy policy

of equality of distribution among creditors of the debtor.”’

There are clear incentives for both the debtor and some creditors to reach
agreement that is harmful to other creditors before bankruptcy proceeding begin.
Creditors can raise the probability of getting their money back and the debtor can
maximize the expected value of his commercial relationship discriminating in favor
of those creditors that will be able to help him in other business.® These are
favored creditors by the debtor. On the other hand, the very principle of bankruptcy
is equitable treatment of creditors. So, such detrimental transactions will be subject
to attack. This in turn leads to floodgate myriad of questions. Who are entitled to
attack? What type of creditors i.e. secured and unsecured subject to attack? What
will be the fate of invalidated transactions? Will Creditors lose all rights altogether
or will they be put on the ladder of unsecured creditors’ position? What criteria are

set in the law i.e. is it objective yardstick or subjective index? How this

® Holland car PLC and Aelaf Construction are the prominent and recent once.

*There are other pending Bankruptcy cases

*United Nation Commission on International Trade Law (UNCITRAL), Legislative Guide on
Insolvency Law (2005), p. 11.

® The concept of suspect transactions is a very basic one it enables that one creditor, who has been
advantaged by the pre-bankruptcy transfer from an insolvent debtor of cash or security, should
return that cash top the bankruptcy estate (or lose of security) in order to ensure equality among all
of the debtor’s similarly positioned creditors. Lawrence Ponorof, Bankruptcy Preferences:
Recalcitrant Passengers Abroad the Flight from the Creditor Equality, American Bankruptcy Law
Journal Vol. 90 (2016), p. 337.

" The House of Committee Report on Bankruptcy Reform Act of 1978 as quoted by Lawrence
Ponorof fn. 6.

®Francisco Carbrillo, Bankruptcy Proceeding (unknown publisher,1999), p. 11.
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invalidation of suspect transactions will actually help and improve the position of
other creditors? What is the basic difference between invalidation of contract and
invalidation of suspect transactions and their similarity if any? Among the above-
mentioned queries this article we will try to come up with a solution for the quest:
what are the criteria for invalidation of suspect transaction especially in reference
to Article 1030.

Elements and Predicament of Article 1030

Despite bankruptcy is not well practice as expected, in the last five years we
witness bankruptcy cases were brought before the court. Even on those few
instances and cases there are many error actors of bankruptcy commit. One of this
is Article 1030 of the Commercial Code. This is one of the most important

provisions and citing the whole article may be relevant here.

Other payment made by the debtor in respect of debts due and all acts
for consideration entered in to by the debtor after the date of
suspension of payment may be invalidated on the request of the trustees
where the parties who have received payment or have dealt with the

debtor did so knowing that suspension of payment has taken place.

It is important to break down the element of this article so that anyone easily

understands the content of this article clearly as it contains many elements, indeed.
1. Transactions for Consideration

Broadly speaking, transactions can be either onerous or for free/gratuitous
assignment of right. Gratuitous transactions are those in which one party obligates

himself without doing so to obtain any advantage in return. By contrast, an onerous
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transaction exists when each party assumes an obligation to obtain an advantage in

exchange for his obligation.®

As per this requirement any transactions entered by the bankrupt debtor for
consideration shall be subject to invalidation. As stated under Article 1029 (a)
gratuitous assignments can be invalidated and under Article 1030 transaction for
consideration will be invalidated. This in effect means under Ethiopia’s bankruptcy

law after the suspension of payment any transactions can be subject to invalidation.
2. After the suspension of payment

Article 977 (2) of the Commercial Code put in place the default period of
suspension of payment accordingly, the date of declaration of bankruptcy is
considered to be the day of suspension of payment. As clear requirements have

been set out for this field, further discussion will not be needed.
3. There must be intent on the part of receiver

This is one of the biggest challenges for the trustee. It is next to impossible to
prove the mental status of the receiver at the time that the transfer or payment
occurs. The intent of the creditor is irrelevant for suspect transactions law purposes
since the overriding purpose of suspect transactions law is equitable treatment of

similarly situated creditors.*®

We have to clear the confusion that suspect transactions can either be subjective’!
or objective.*? Of course, going back to the history of suspect transactions law, the

mental element of the creditor was important and considered as one element for

° Ronald J. Scalise, Classifying and Clarifying Contracts, Louisiana Law Review, Vol. 76 No.
4(2016) p. 1086

19 Charles J. Tabb, Rethinking Preference, South Carolina Law Review, Vol. 43 No. 4 (1992) p. 987
1n case of subjective suspect transactions means the intent of the debtor and creditor must be
proven before invalidating the transaction.

12 In case of objective suspect transaction mean the intent of the parties are irrelevant.
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attacking suspect transactions. Nevertheless, this requirement of mental element
was abolished long ago.**Bankruptcy principally aims to give the debtor a fresh
financial start while allowing creditors to share equally to a fair and equitable
extent, in the debtor’s accumulated assets that form the bankrupt estate.* This
broad objective and its constituent goals are undermined by pre- and post-
bankruptcy transfer of property that unfairly or discriminatorily withhold or rob
property from the estate to the prejudice of his creditors.™® The only way to undo
this injustice is invalidating the transactions. In doing so, we do not look into the
mental state of the creditor or debtor. This is because as stated above the very
purpose is to protect the interest of other creditors who are affected by such

transaction.®

In addition to this, this requirement of the law also fails to include the presumptive
requirements of knowledge. In many instances we face the requirement of intention
and usually there is a proviso, which states: “he known or should have been
known”.*” Such proviso will help the trustee bring circumstantial evidence. If such
provision was there, it would mitigate the drastic effect of this provision. To rectify

this problem two recommendation can be made:

3 Dr. Taddese Lencho argued that there are two types of transaction; objective and subjective
approach. The objective approach singles out certain transactions and declared that they are (or shall
be) invalid a mere proof of the type or characteristics of the transaction irrespective of the mental
state of the parties. The subjective approach, on the other hand, makes reference to the mental state
of the parties at the time of occurrence of the transaction in addition to identifying the transaction.
To put in other word, Taddese demarked objective and subjective approach based on the state of
mind of the parties. Tadesse Lencho, Ethiopia Bankruptcy Law: A commentary (part 1), Journal of
Ethiopia Law, Vol. 24 No.2 (2003) p. 57 et seq.
4 Elizabth Warren, A Principled Approach to Consumer Bankruptcy, American Bankruptcy Law
Journal, Vol. 71(1993)
% Robert I. Jordan, William D. Warren and Daniel J. Bussel, Bankruptcy (5" ed., New York
Foundation Press 1999), p. 373.
1% However, it is only in fraudulent transactions we look in to the mental status of the party
" The same generous can be found in Civil Code. For instance Article 2958(3) states that: ‘Nothing
shall affect the rights of the lessor to claim damages where the reason of his opposition was known
or should have been known by the lessee on the making of the contract.”(emphasis supplied)
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A. There must be a presumption of knowledge or intent on the part of creditors
within the suspected period, in our case it will go back two years as per Article 978

of the Commercial Code.
B. Avoid the requirement of intentional element from this provision altogether.

If we look at the first and second requirements, the application of this article will
be very devastating and perhaps frustrating to the business. This provision does not
even put qualifications and exceptions. It would be down-to-earth if Article 1030

should be drafted in the following manner.
Article 1030- Prior Act

Sub (1) all acts for consideration with or without the knowing of the suspension of
payment of the debtor after suspension of payment may be invalidated up on the

request of trustee.
Sub (2) notwithstanding sub (1), the act shall not be invalidated if there is a (n)

Ordinary course transfer

o o

Contemporaneous exception

o

Subsequent advantage of new value

o

Domestic relation obligation

e. Transfer less than 500 Ethiopia Birr'®

On top of the above discussion for invalidation to exist there must be transfer of
asset from debtor to his creditors.**This is one of the core important elements in

invalidation claims. The debtor must transfer his property to the creditor. Actually,

18 Article 1149 of the draft Commercial Code simply replicates the existing provision.
1% Richard B. Levin(ed.), Kenneth N. Klee and others, Fundamentals of Bankruptcy Law (6" ed.
American Law Institute-American Bar Association (ALI- ABA),2009) p.195
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creditors are looking for their shares from the property of the debtor.” Their
concern is therefore debtor property. If the favor of one creditor over the other
from property of another person, it is not within the ambit of preference law. In
short, the legal concern with preference is not that one creditor of the debtor gets
paid while others do not but, that the payment to that creditor is to the
corresponding prejudice of the other creditors. >* Moreover, the transfer of debtor

asset should benefit the creditors.?

In Holland car PLC case® for an unknown reason® the Commissioner rejected the
claim of the applicant, Sister Asha Ketebo, by invoking, among other things,
Article 1030. However, for suspect transactions to occur there must be transfer of

debtor property for antecedent debt. No transfer, no suspect transactions.

The Commissioner before rejecting the applicant's claim should ask whether or not

there was a transfer of assets from debtor to creditors??® If the answer is no, then

% The debtor property is the common security of the creditor and hence suspicion will be there
when there is a transfer of the debtor’s property to creditor(s) Brook E. Gotberge, Conflicting
Preferences in Business Bankruptcy: The Need for Different Rules in Different Chapters, LOWA
Law Review, Vol. 100 No. 51(2014) p.66
Z Charles Tabb, The Law of Bankruptcy (3" ed. West Academic Publisher, 2013) p. 496
Ibid

Civil Case File No. 221667, decided by the Federal First Instance Court, in the case the applicant
was Sister Asha Ketebo and the respondent was Holland car PLC. Justice of the Federal First
Instance Court was Ato. Sentayeh Zeleke. Sister Asha Ketebo, who is the cause for declaration of
bankruptcy for Holland car, Submit her claim to the commissioner. However, the commissioner by
invoking Article 978(3), Article 1026 and Article 1030 denies or reject the applicant claims of
145,000 birr. Then she appeals to the court by saying those provisions mentioned by the
commissioner as a ground for rejection of her claim is not applicable to her and pray the court to
accept her claim of 145,000 birr. The court accepts the claim of the applicant and order the
inclusion of the applicant in the bankruptcy proceeding.
*Assefa Ali, Commissioner of Holland car PLC, strongly believes that invalidation means any
transfer either from the debtor to creditor or from creditor to debtor. Furthermore, he frequently
blames the bankrupt debtor for the misfortunes. Interview with Assefa Ali, Commissioner for
Holland car PLC case (Addis Ababa ,22 January 2019)
% Creditors broadly define to the transfer should be for or to the benefit of the creditor the ‘creditor’
basically means any entity that has a claim against the debtor. Claim in turn broadly defined to
mean right to payment, whether or not such right is reduced to judgment, liquidated, unliquidated,
fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable secured or unsecured
or right to an equitable remedy for breach of performance if such breach gives rise to a right to
payment, whether or not such right to an equitable remedy is reduced to judgment, fixed,
contingent, matured, unmatured, disputed, undisputed secured or unsecured.
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there is nothing to examine because the asset of the debtor in any way is
unaffected. As stated in the case the creditor, Sister Asha Ketebo, effect an advance
payment of 145,000 Birr to Holland car PLC. The transfer is from creditor to
debtor but not from debtor to creditor and hence, there is nothing to suspect about
it.

The Commissioner seemingly thought that if he invalidates the transaction then the
whole right of the creditor will end there. It is wrong to understand like that. It
goes without saying that if there is a right, there is always a remedy. Invalidation in
bankruptcy will bring the creditor to claim only pro rata in contradiction to full

payment.

Even under general law of contract invalidation of the transaction will lead to
retroactive effect.’® Meaning the parties will reinstate to their original position, on
the position before transaction took place. There is no bankruptcy system which
need enhancement of the creditor’s chance of repayment at the cost of innocent
third party as the Commissioner thinks. 145,000 birr is not the money of the debtor
and creditors have only the right to share in proportion from the property or asset
of the debtor. Let alone creditor transact in good faith, like sister Asha ketebo, even

if the creditor was in bad faith they have undivided right to get what they paid.

In the case under consideration, the stance taken by the court on Article 1030 is
problematic. From a purposive point of view the court should have invalidated the
transaction concluded between Holland car PLC and Sister Asha Ketebo on the
basis of Article 1030. According to this provision all acts for consideration entered

in by the debtor after the date of suspension of payment may be invalidated.?” The

%8 Article 1815 of the Civil Code
%" See the above discussion on page 3
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transaction was concluded after the suspension of payment since the date of

suspension goes back to two years.”®

True, Article 1030 of the Commercial Code requires the proving of knowledge of
the creditor. However, for suspect transactions law the intention of the creditor is
irrelevant and the overriding interest is equitable treatment of similarly situated
creditors. All the same, bear in mind, the fact that the contract is invalidated it does

not mean that the right of the creditor will relinquish altogether.”®

In the case at hand the court knowingly or unknowingly put a distinction between
creditors, insider® creditors and non-insider creditors; this is not known in the
Ethiopian bankruptcy law. The relevant part of the judgment reads as follows
" WP PhEA TILLmF APDP 10 ANA PTLTFAD- PECEED CA7°c AP2P0P0 PO L7

%8 In this case the Commissioner, Mr. Assefa Ali, successful extends the suspect period to two years.
? There are a lot of difference between invalidation under general law of contracts and invalidation
under bankruptcy law one of which is the effect of invalidation. Under general law of contract if the
contract is invalid then the contractual parties as possible as possible reinstate to their original or
zero position, Article 1815 of the Civil Code. However, the main effect of invalidation in
bankruptcy proceeding is recovery of asset and relegation of secured creditor into unsecured one.
% 1t is recommended that we should adopt USA approached of what means by insider. The USA
bankruptcy law does not define what means by ‘insider’ it simply describes a wide sampling of
relationship with a debtor that makes a creditor an insider. Accordingly, insider includes:
a. Ifthe debtor is an individual
i. Relative of the debtor or of a general partner of the debtor
ii. Partnership in which the debtor is a general partner
iii. General partner of the debtor, or
iv. Corporation of which the debtor is a director, officer or person in control.
b. If the debtor is a corporation
i. Director of the debtor
ii. Officer of the debtor
iii. Person in control of the debtor
iv. Partnership in which the debtor is a general partner
v. General partner of the debtor
vi. Relative of a general partner, director, officer or person in control of the debtor.
c. If the debtor is a partnership
i. General partner in the debtor
ii.Relative of a general partner in general partner of or person in control of the debtor
iii. Partnership in which the debtor is a general partner
iv. General partner of the debtor or
v. Person in control of the debtor
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NPCOTF APDP ALY U-5FPFI° CCE+E NovhaC AL aPPr? PoL.e07710 WPy jo-:2
(emphasis supplied).

Insider creditors like boards of directors and managers of share-companies are in a
better position than any other creditor, i.e. non- insider creditor, bankruptcy is

approaching to the debtor.®! This distinction is important for two reasons.

1. The first glaring importance is that it puts a presumption. As per Article
1030 the trustee must prove the mental status of the creditor at the time of
the transfer. Thus, this presumption shifts the burden from the trustee to the
creditor. There are several ways the creditor may rebut this presumption.
One of which is that there is no reasonable cause to believe that the debtor
is on the verge of bankruptcy.*

2. It takes into account the real problem of asymmetry of information between
creditors.®® The basic reason for suspect transaction is the asymmetry of
information. Those who have close relations with the debtor better know
the financial soundness of the debtor and try to get their best from the
distress debtor by doing so they defeat equitable treatment of similarly

situated creditors.

In the case reaches the Cassation Division** the trustee should have invoked Atrticle
1030 of the Commercial Code. In this case Holland car PLC agreed to sale a car
and it received a pre-payment (advance payment) for this effect. However, Holland

car were unable to perform the obligations as per the terms and conditions of the

*In USA the status of insider creditor depends on ownership or ability to control the debtor supra
note 15

¥2paul Giorgianni, The Small Preference Exception of Bankruptcy Code Section 547(c)(7), Ohio
State Law Journal, Vol. 55 No. 3(1994) p.677

% Grielle Smith, In search of the Equality: New Zealand’s Voidable Preference Regime, (LLB
thesis, University of Otago, 2011) p.24-25

% Civil Case File No. 200820, decided by the Federal Cassation Division Court, in the case the
applicant was Zemen Bank S.C. and the respondent was Holland car PLC. Justice of the Federal
Cassation division were: Ato. Alimaw Wele, Ato. Ali Mohammed, Ato Suletan Abate, Ato. Musetefa
Mohammed and Ato.Tekelit Yemeles.
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contract. The Federal Higher Court found Holland car liable and ordered the
repayment of the money including the interest. The judgment creditor filed
execution of judgment to this effect the judgment creditor’s stays cars that would
be used for execution. In between the Federal First Instance Court declared
Holland car PLC bankrupt.

Then the Higher Court sent the execution file to the Federal First Instance Court.
However, the court rejected it by saying it does not implement any decision given
after the declaration of bankruptcy and if there are any questions, it should be

presented through a commission and a trustee.

Afterwards, the Higher Court ordered issuance of auction in which the applicant
wins the auction. However, the Higher Court issued a stay of execution due to the
current respondents’ claim that the cars belong to them, not to Holland Car PLC.
The applicant appealed to the Supreme Court. But the Supreme Court also
confirmed the decision of the Higher Court. Then it appealed to Cassation by

alleging that the lower court made a basic and fundamental error of law.

By virtue of Article 978 (2) of the Commercial Code the trustee successfully
managed to extend the suspect period by two years back from the date of
declaration of bankruptcy. Transactions that have taken place within this period of
time may be invalidated since the creditor effected the payment prior to getting the
car. Therefore, the debt is incurred before the transaction is taken place. This leads
to the fulfillment of the entire requirement of suspect transactions. As per Article
1030 of the Commercial Code any transfer of property, even if it is made for
consideration, may be invalidated. The trustee rather than asking the court to stay
of execution he should ask for the invalidation of the transaction. Invalidating the
transaction will turn those judgment creditors in to unsecured creditors.®® Their

claim will not be affected but they cannot get the full amount of what they paid.

% Supra note 21 p.463
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This is obvious because from the very beginning issues of bankruptcy arise when

the debtor liability is greater than its accumulated asset.*

The Supreme Court Cassation Division, if confirmed, the stay of execution will
rectify this mistake of the trustee. The stay of execution will lead the judgment
creditor on equal footing with the other creditors. This is mainly because in due
course those creditors become judgment creditors and hence they will divide the
property of the debtor on a pro rata base. This failure on the part of Supreme Court

Cassation makes those judgment creditors favored over the other.

This judgment of Cassation is watershed since it established judicial preference.
Therefore, by virtue of this decision by now in our legal system there are two ways
of creating a favored creditor over the others. These are favoritism created by the
debtor and favoritism created by judiciary. Despite the fact that both of them are
preference, there is a big difference between the two. The preference created by
debtor may be invalidated by trustee. However, preference created by judiciary by
way of judgment will not be invalidated. Moreover, this decision of Cassation will
have tremendous effect on the subsequent bankruptcy cases since as per Article
2(1) of Proc. No. 454/05; the interpretations given by Cassation shall have a

binding effect on the lower courts.

This decision has the effect of race to the court room.®” Those resorting to
bankruptcy like Sister Asha Ketebo, who is the cause for declaration of bankruptcy
of Holland car PLC, gets less than what she claimed i.e. 145,000 Birr: however,
those who resort to normal court preceding a like Ato. Andualm get the full amount
of what they claim as a result of the judgment. This fear is not an imaginary one.
Assume that the manager of the company who is also the creditor of the company

knows very well about the insolvency of the company. If, he with other managerial

% R.Andrew, The Insolvency factor in the Avoidance of Antecedent Transaction in Corporate
Liquidation, Monash University Law Review, Vol. 21 No. 2 (1995)p.307
3 As per this rule race of the diligent who come first will be first in right too.
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stuff, files voluntary bankruptcy, he will receive only a portion of his claim.
However, if he resorts to the court room so as to demand the enforcement of his
right no doubt that he will receive a judgment (decree) from the court, which will
be enforced or executed like any other judgment in full but not on a pro rate base.
Therefore, the decision will potentially serve as a race to the most diligent which

bankruptcy law tries to avoid.

Furthermore, this decision of Cassation is in contradiction with the very objective
of suspect transactions law. The main objective, as we stated earlier on, is equitable
treatment of similarly situated creditors.*® However, this decision favors those who
resort to the normal court by awarding full amount of their claim and punish those
creditors who resort to bankruptcy by awarding lesser amounts to their claim and
hence creating inequality between parties defeating the very purpose of

bankruptcy.

The only way to rectify this problem and ramification of this decision is through
the Cassation bench itself. As per Article 2(1) of Pro No. 454 /05 only the
Cassation itself can nullify its previous decisions. This is the single way to imagine
this decision will be reverse by another bankruptcy case if the case comes in to

Cassation with miracle.
Conclusion

Among many objectives of bankruptcy, maximization of asset, equitable treatment
of similarly situated creditors and deterrence effect to debtor and creditor are the
prominent one. These objectives of bankruptcy are defeated by preference payment
to some selected creditors. One of the tools, in fact the major tools, to undo such

type of favoritism is invalidation of suspect transactions. Terminologically

% See the above discussion on page 1
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speaking, the word suspect transaction is hardly known in common law country
like that of USA.

The law with the view to crate equality of creditors put in place the ground for
invalidation of suspect transactions. Among other provisions Article 1030 is the
prominent one. This provision by and on itself has many loopholes. For instance, it
requires intention elements of the debtor to make the transaction invalid which is
actually very burdensome and goes against the objectives and principle of
bankruptcy. It is up to the legislature to make the change; however, the court and
the commissioner should interpret correctly. For invalidation to exist there should

be transfer of asset from debtor to creditor for the benefit of the latter.

In many instances the actors of bankruptcy misinterpreted Article 1030 of the
Commercial Code. It should be clear from the outset that it is impossible to think
about invalidation of suspect transaction while there is no transfer from the debtor
to creditors. Furthermore, despite Article 1030 requires intentional element for two
reasons this requiring should be abolish. First and foremost, the overriding interest
in bankruptcy proceeding is equitable treatment of creditors and second the law as
living document should be interpreted according to the living circumstance.
Currently there is no legal system that requires intention. So this requirement

should be avoided.
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Notes on Issues and Concerns in the Hybrid Court of South Sudan
Daniel Behailu Gebreamanuel*

Introduction

IGAD? still spearheaded by Ethiopia has been doing its best to find amicable
solution to the raging conflict in South Sudan. The effort has been futile for a
reason; one of the main reason has got to do with the criminal (war crimes) track
record of the leaders of the belligerent groups, and the possibility of indictment for
war crimes. Yet again, included in the peace package is both the idea of
reconciliation and the concept of Hybrid Court where criminal investigation is to
take place. The question is, if reconciliation is to find solution to the conflict, is it
not conflicting with the idea of criminal investigation. Thus, is the idea of the
hybrid court (in the peace package) hindering the peace process in South Sudan?

Hence, this note.

The purpose of this note is to encourage more readings and debates (in the
framework of Africa and African conflict resolution systems) on the peace package
of South Sudan. One of the most important issue is whether still European
[dictated] model dispute resolution is effective in Africa or should we adopt more
like “African conflict resolution mechanism’. Are there social capitals that we

should pay attention to, to resolve African conflict in African way?

South Sudan (SS) is the youngest nation in the world.” After protracted civil war; it

has recently gained its independence only to be immersed [in the aftermath] in its

* LL.B, LL.M, PhD; Assistant Professor of Law at the School of Law of Hawassa University; the
author can be reached by email: danielbehailu@yahoo.com.
! The Mission of the Intergovernmental Authority on Development (IGAD) is to help the people of
Africa to have food and to promote a peaceful existence. They also oversee security and economic
situations. Together with the eight countries that make up this organization, they try to create
harmonious living environments, which also affect all fields of business and everyday life. They
encourage and enable foreign trade, which is essential to African survival
2 S got its independence from the current republic of Sudan in 2011.

185



Hawassa University Journal of Law Volume 2, July 2018

own power struggle and bloody civil war.® Presently, SS is close to hell for its
people and a headache for the world community. However, SS is rather a nation
blessed with natural resources,* like fertile land; and it can easily make use of its

gifts if peace and inclusive governance are realized.

On the other hand, the world community is doing its best to find an amicable
solution to the current conflict. Despite frequent negotiations and seemingly
proximate deal on peace, still it is yet to see the peace climate under its sky and that
the people of SS are yet to enjoy the benefits of peace and order. Nevertheless, the
effort made by African Union via IGAD and the international community is

commendable.
Agreement on the Resolution of Conflict in South Sudan

The Agreement on the Resolution of Conflict in South Sudan (ARCSS) signed in
2015 is one robust move on the brink of closing deal on peace and inclusive
governance. The ARCSS is also an instrument which suggested for transitional
justice institutions. Among these transitional justice institutions, the Hybrid Court

of South Sudan (HCSS) is notable and quite interesting.

ARCSS is yet to be implemented and signs of frustrations are common. Ensuring
its full and inclusive implementation is a huge task and second high level
revitalization forum took place as recently as February, 2018. These forum are
about finding consistencies, wining trust of the actors and minimizing points of
conflict to further ensure the implementation of the instrument. Yet the question is
why such slow-moving implementation efforts. The factors affecting the agreement

could be summed up into two:

® The new conflict has got to do with deep suspicion and factions created during the war for
independence among the Dinka and Nuer ethnic power groups.

* However, the economy of SS is totally dependent (up to 80%) on oil money which is also
exacerbating corruption and conflict; thus, the economy base need to be diversified.
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First, the challenges have to do with terms and conditions of the agreement itself.
Some conditions are quite freighting® and potentially entails indictment for the
officials despite the promise of reconciliation. Transitional justice system functions
under the climate of mistrust (YIHR Croatia: 2015) and hence, it is important to

work on social capital that can dissipate rather these well founded mistrust.

Second, practical implementation is hindered by interest groups benefiting from the
status quo ante. Usually strong interest- groups hinder reforms to maintain the
current benefit schemes and power upper hand. Thus, catering to their fear and

concern is a must.

In the existing situation of SS both factors seem to play against effective
implementation of the ARCSS. The agreement talks of reconciliation, truth and
healing yet again it purports to punish master minding criminals [often officials] of
the current active actors of the conflict. Perhaps, it is wise to indicate in the
implementing laws of the agreement to pay attention to assurances and guarantees,

especially based on local capacity (social capital) for peace and reconciliation.
Essence of Hybrid Court of South Sudan

The Hybrid Court of South Sudan (HCSS) is a very good idea as one among three
component of the transitional justice institutions.® The court is to function within
the intent of the ARCSS and towards helping the effort of finding solution to the
raging conflict in SS. The court is to be guided by AUC and that its personnel is
largely to be constituted of other African states. The functioning of the court is
supposed to be outside of SS. Also, the court is directed to function under the
principles of judicial independence and with the spirit of separation of power. The

HCSS is independent of the local courts and has primacy over it.

® The possibility of being indicted under international law for genocide and other war crimes; given
the conflict is on ethnic line.
® There are two other institutions forming the transitional justice: these are Commission for Truth,
Reconciliation and Healing, and Compensation and Reparation Authority.
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However, a number of issues crop up for the effective functioning of the HCSS.
The court is one among the transitional justice institutions supposedly anchoring
the transitional government for national unity. If so, the relation of the court with
the other two institutions and local court must be indicated clearly in the statute of
the court to come. It is also erudite to tap to the experiences of other previous

similar courts and analyze its faultiness.

Among the contentious issues with regard to the nature of the court is the
agreement that the court is to operate from other African state and funding matters.
The rationale for the location decision is to allow witnesses to be free, frank and
fearless to witness atrocities. But, these facts are not well taken by the incumbent
government affecting the whole peace project. Thus, the statute of the court and

revitalization forums need to find a balance in this rather baffling issues.

Furthermore, the ARCSS pays homage to traditional peace processes, and such
effort is quite significant in African context. But, the court’s role vis-a-vis the
traditional peace processes is not well mooted out and is also a huge assignment for

the drafters of the statute for the court.

Additionally, the CTRH does its own fact findings on victims and nature of crimes
committed; again here too there is a need to fine-tune this efforts with the role of
the court as well. Conceivably, if not well coordinated, one might destroy the effort

of the other; undermining the general objective of the agreement.

One additional contentious issue is the role of local experts in expediting the
functioning of the court. Conflict in Africa has that usual color and camouflage of
identity, especially ethnic identity and these kind of effort requires expert level
insider understanding. The statute of HCSS must focus on enhancing the role of
locals; using the loophole that the agreement states “...majority of judges ...not all

the personals of the court” will be from other African nations.
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Conclusion on HCSS and ARCSS

Sustained peace and inclusive governance is thought to be achieved via ARCSS.
Nevertheless, such effort seem to face difficulty at implementation level. Above
all, unity of purpose need to be achieved. The overall aim of the laws and
institutions proposed under ARCSS is geared towards finding sustainable peace
and achieving inclusive governance. It is wise to limit the court’s investigation and
sentence to that part which does not frustrate the overall aim the agreement and that
its benefit outweighs its downside. Hence, the challenging task is how to reconcile
the court’s effort with the overall aim of peace and reconciliation endeavor thereby
achieving inclusive governance. The core of the matter is that indictment of an
official when translated in terms of ethnic identify (often that is the case in Africa)
might ruin the whole project of peace. Again, in the high level revitalization effort
consistency among the terms and conditions of the agreement requires to be

achieved towards stopping the conflict and sustaining the peace project.

Recommendation for Revitalization Efforts and Drafters of the Statute of
HCSS

Strengthen institutions of rule of law and democracy: Drafters need to pay attention
to social capital amongst societies of SS. Law and anthropology need to marry
here and donors are well situated to help research and development endeavors to

find solutions based on interdisciplinary approach.

Strengthen civil political parties and culture of dialogue: The military need to be
divorced from party politics and ethnic line compositions. Professionalizing the

military is one huge pillar of the peace project.
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Assurance need to be offered to power groups (critical among them are influential
figures in the warring factions)’ in the event that they helped the peace processes;

they will be pardoned of past criminality after being prosecuted.

Consolidate external help and intervention efforts toward achieving inclusive

governance and avoiding effort duplications.

Help and train on the downside of ethnic politics and de-ethicize political rhetoric

and forge national unity.

Draft the statute of the HCSS in a manner that utilize local capacity for peace and
reconciliation, and pay homage to traditional dispute resolution mechanism.
Perhaps, it is a good idea to have principles on how to reconcile traditional dispute

resolution with the court power and functions.

Drafter of the statute of the HCSS need to pay attention to the general objective of
the ARCSS.

" In a study conducted by Rens Willems & David Deng (2015) in street of Juba, ‘In relation to the
conflict that erupted in December 2013, the majority of respondents place the root of the
problems in South Sudan at the leadership level (62%)’
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Environmental Protection in the WTO System: Issues to Worry About

Anbesie Fura Gurmessa*

If trade were responsible for environmental degradation, then
presumably those countries that trade the least, such as Ethiopia and
Sudan, would have the best environments. We know that is not the case.
Trade creates wealth, and wealth cleans up the environment.*

Abstract

The debate on trade and other issues has been a hot subject in the WTO for a long
period of time. The question relating to the linkage between trade and
environment, however, transcends the debating issue, sometime leading scholar to
absurd conclusions. The above quoted idea can represent the absurdity of some of
the conclusions that writers can arrive at by standing only on one side of debate.
This modest reflection tries to do the balancing of the two important subjects by
way of demonstrating the failure of the WTO to properly deal with the
environmental concern of the international community. As such, it is the conviction
of this paper that environmental issues have remained unattended to and hence, it
still remains for the international community to come up with reconciliatory
mechanisms that can address the two concerns. In this regard, this paper will try
to surface some of these proposals forwarded just to do that and see the
advantages and pitfalls of these proposals particularly in relation to the
developing countries.

Key words: WTO, environment, linkage, compromising interests, dispute

settlement, developing countries,
Introduction

The issue of the linkage of trade and environment has got a prominence recently,

particularly following the decision in the Tuna/Dolphin Case. Moreover, it has led

* LLB (AAU, 2006), LLM (Erasmus University Rotterdam, the Netherlands, 2010), Lecturer
College of Law and Governance, School of Law, Hawassa University. The author can be reached at
burga2020@gmail.com.

! Marino Marcich, “Trade and Environment: What Conflict?”, Law & Policy International
Business, (Vol. 31, 2000), p. 920
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to a lot of controversy among scholars by raising the question whether the World
Trade Organization (WTO) has sufficiently addressed the issue of environment or
not. In this article we will raise this question once again and attempt to see if the
answer is in the affirmative or otherwise. For that purpose, we will consider the
position of environmental protection as contained in the General Agreement on
Trade and Tariffs (GATT) Agreements beginning from 1947 to the WTO
establishment. However, since there are more changes in the WTO era, we pay
more attention to this system by way of analyzing the substantive laws and
considering the ways these laws are applied to the cases brought before the WTO
tribunals. And, finally we put the two together and see if the environmental issue is

addressed properly, and suggest some reforms required to address the issue better.
1. Environmental issues: Confrontation or Conformity

Environmental issues were paid ‘little attention’® before the 1990°s even if
beginning from 1970°s some movements were there.® Based on the movements in
the environmental areas, the GATT Council established the Environmental
Measures and International Trade Working Group (EMIT) in 1971 to deal with the
effect of environmental regulations on trade.* However, since no request was
lodged from member states to convene it, the EMIT did not hold any meeting, and
remained inactive in general.” The issue of trade and environment dramatically
changed following the Tuna/Dolphin Case wherein the GATT Panel decided that
the embargo imposed by the US to protect dolphin that are killed by the use of

Z Kohei Saito, “Yardsticks for “Trade and Environment”: Economic Analysis of the WTO Panel and
the Appellate Body Reports regarding Environment-oriented Trade Measures’, Jean Monnet
Working Paper 14/01(2001) at www.centers.law.nyu.edu/jeanmonnet/papers/01/013701.html, at
p.1. see generally also Rachel McCormick, “A Qualitative Analysis of the WTQO’s Role on Trade
and Environment Issues,” Global Environmental Politics, Vol. 6 No:1, (February 2006), Halina
Ward, “Common but Differentiated Debates: Environment, Labour and the World Trade
3(‘)rganization," International and Comparative Law Quarterly, (Vol. 45, 1996)

Ibid.
* Information obtained from the WTO website, at
http://www.wto.org/english/tratop_e/envir_e/envir_backgrnd_e/c1sl _e.htm.
® Thomas J Schoenbaum, ‘International Trade & Protection of the Environment: The Continuing
Search for the Reconciliation’, American Journal of International Law (Vol. 91, 1997), at p.268.
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inappropriate fishing methods is illegal.® Numerous writings have been published
outlining the absence of appropriate channel to address the issue of environment in
the WTO.” Steve Charnovitz sarcastically laid down the areas where the issue of
environmental protection and international trade has provoked a debate in the
fashion that incorporate all stakeholders from parliament to the UN general
Assembly, form the learn journals to free press and the like.® In spite of these far
reaching debates and discussions, there seems on ground breaking consensus on the

modality of addressing environmental issues at the WTO.°

The reason behind the failure of international attempt to address the issues
amicably by the proponents of the two regimes is attributable to the difference in
culture, what Daniel calls “clash of cultures”. ** According to this theory, there is a
glaring gap between the proponents of the two regimes both in terms of point of
starting the debate and the ultimate goal of their debates. For the environmentalist,
protection of the environment at any cost is the ultimate goal while for the support
of free trade, any regulation that has the slightest feature of restricting trade will be
regarded discriminatory and it will be dealt with the harshest possible reversal
strategies.™* Daniel concludes that “these differences contributed to the rocky start

of the WTO’s trade and environment program.”*?

Daniel C. Esty empathically argues that “ensuring that the international trading
system reflects sufficient sensitivity to environmental matters and that

environmental regulation does not become an obstacle to trade remains important

® 1bid., at p.269.
" Ibid.
® Steve Charnovitz, “Free Trade, Fair Trade, Green Trade: Defogging the Debate,” Cornell
International Law Journal (Vol. 27, 1994), pp. 459-460
° Ibid, at p. 461
1 Daniel C. Esty, Greening World Trade, Institute for International Economics, available at
Plttps://piie.com/publications/chapters_preview/66/4iie2350.pdf, p. 70

Ibid
2 Ibid
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challenges for the WTO.”*® This is because as we have stated in the preceding part
and as we will see it in detail in the forgoing parts, any time a clash occurs between
the two and presented to the WTO organs, the triumphant regime is already
determined: the trade regime. But that is exactly the kind of problem that has

hindered the reaching of any meaningful agreement.

This is because; both environment and trade cannot be isolated from one another
and operate for the prosperity of the global community. Dominic Gentile argues in
this relation that “unfortunately, the nature of the problem cannot be addressed
unilaterally as it does not relate exclusively to any individual state.”** The solution,
it seems, is that both the experts in the field of trade and environment should come
together with the sense of addressing common global concerns with the goal of
grating “...recognition of the interrelationship between trade liberalization and the

»15

environment.”™ Anyways what is the place of environment in the WTO laws? The

next part will address the place of environmental protection in the WTO.
2. WTO Laws on Environment

As well known, the WTO does not have any separate agreement addressing the
protection of the environment, but obviously, there are certain provisions in each of
the separate agreements attempting to address the environmental protection.™®
These protection provisions are treated as an exception to the general rule and as
we will see it later, this treatment has its own negative effect on the endeavor to
protect the environment. For the time being, the consideration of the substantive

wing of the issue will be related to these exceptions.

'3 Ibid at p. 69
 Dominic Gentile, “International Trade and The Environment: What Is the Role of the
WTO?,” Fordham Environmental Law Review, (Vol. 19 Number 1, 2009), p. 195
15 H

Ibid
* Robyn Eckersley, ‘The WTO and Multilateral Environmental Agreements: A Case of
Disciplinary Neoliberalism?” Refereed paper presented to the Australian Political Studies
Association Conference University of Tasmania, Hobart 29 September — 1 October 2003, at
https://www.peacepalacelibrary.nl/ebooks/files/Eckersley WTO-MEAS.pdf at p.8
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As stated above, the consideration of GATT/WTO laws demonstrates that the
subject is treated only under the exceptions included in the agreements, starting
with the GATT 1947.This seems strange when compared to the scenario on the
other side of the story, meaning Multilateral Environmental Agreements (MEAs
hereinafter), devoting more time and space for the regulation of trade unlike the
trade agreements.'” In terms of trading agreements, the North Atlantic Free Trade
Agreement (NAFTA) has been a good exception in this regard having its own
environmental agreement alongside the trade one, unlike the WTO agreements.'®
So, the bias starts from this exclusion of the importance of environmental issues
from the main framework of trade agreements. That being as it may, minor
additional improvement made by the establishment of the WTO s, for one thing
the subject is given a place in the preamble of the WTO establishing agreement,
which particularly recognized for the first time the need for ‘protecting and
preserving the environment”.*® But this recognition, as we have seen it above, is not
turned into a meaningful regulatory framework which attempts to balance the two

important elements of global reality.

So, the main issue in this part like we said above is the consideration of the
exceptions inserted in all the agreements under the WTO. Although all the
particular agreements have their own provision dealing with environmental issue,?°
the most known exception is the one we find under the GATT.* For environmental

purpose, paragraphs (b) and (g) are important. The former one deals with the

i; Schoenbaum, International Trade & Protection of the Environment, fn 5, pp. 282-283.
Ibid.

19 Marrakesh Agreement Establishing the World Trade Organization, (1995) at
www.wto.org/english/docs_e/legal_e/04-wto_e.htm, Preamble para.l.
20 Information available at the WTO Website, at
www.wto.org/english/tratop_E/envir_e/envir_e.htm, Based on this website we can understand that
all the agreement: namely the GATS, SPS, TBT, AoA, SCM have some exceptions allowing the
taking of environmental measures.
! The General Agreement on Tariffs & Trade, Article XX. This provision is dubbed as the General
exception clause under the WTO and in terms of regulating matters of exceptional importance, this
provision is considered the most prominent one and it has also served as a model for other
agreements the Organization has entered into.
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protection of human, animal and plant life and health while the latter is there to

protect the exhaustible natural resources.

The importance of these exceptions should be evaluated in terms of their
application in aiding the member states who wants to impose certain environmental
measures. Accordingly, the exceptions, on top of being seriously constrained by the
restrictive interpretation employed by the WTO Panel and the Appellate Body (AB
hereinafter), they are already difficult to apply because of the way they are
drafted.? Although it relatively seems relaxing following the Shrimp/Turtle case
where the AB tried to interpret the provision of the WTO agreement in relation to
the preamble we have mentioned in the preceding part®®. The procedural burden of
proof they impose on the claiming party has been the other constraining factor
working against the restriction imposing state,**and this formal requirement of
proving the WTO consistent approach has significantly reduced their importance in

defending certain environmental measures.

If we take one o the exception under Article 20 of the GATT, and analyze it in
relation to the above understand, what we see is that the dispute settlement organs
have over stretched the meaning and the requirement for application, rendering the
exception almost irrelevant. Article 20 (b) states that members are allowed to take
measures “necessary to protect human, animal or plant life or health.” The dispute
settlement organs of the WTO analyzed the applicability and conformity of this
provision on the basis of the following two cumulative requirements. The first
element is that the state has to prove that the measure is necessary for the

protection of the “human, animal or plant life or health.” The problem is not that the

%2 gaito, Yardsticks for, fn 2, p. 5, see also Schoenbaum, International Trade & Protection of the
Environment, fn 5, p.15

% bid

2% United States- Restrictions on Imports of Tuna, Report of the Panel September 1991(DS21/R -
39S/155) at www.worldtradelaw.net/reports/gattpanels/tunadolphinl.pdf. The issue of shifting the
burden of proof was emphasized very well in this decision, para, 5.22, See also fn. 15 at p. 2, the
writer underscored that this burden of proving the matter not only applies in the dispute settlement
systems, but also in all MEAS negotiations.
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measure has been required to be necessary to protect the designated elements, but
rather the way the necessity element is interpreted. The interpretation has been so
restrictively that members almost are prohibited from adopting any GATT

inconsistent measures for the fear of reversal at the dispute settlement stage.

Tania Voon wrote emphasizing the challenge members face in applying
environmental protective measures because of the policies of the dispute settlement
of the WTO that “such bodies have construed the word "necessary” in Article
XX(b) such that a measure is not necessary if a different measure that is least
inconsistent with the GATT (i.e. that is least restrictive to trade) could reasonably
be employed”® The consequence of the above approach by the WTO dispute
resolution has been that many member states have been frustrated by the decision
and had to refrain from taking any measure which is aimed at protecting the
environment. This is because, to justify the measure, they not only have to prove
that the measure is necessary but it also has been their duty to demonstrate to the
dispute settlement organs that the measure they have taken is the least GATT

inconsistent measure given the alternatives that are available to them.

The second tier of test is the test of the chapeau (the heading). With regard to this
test, the application of the member state’'s measure is gauged against the
requirement of the chapeau of article XX, which requires that the measure should
be applied in a manner that it does not discriminate against the product or producer
concerned in the issue. To be specific, the wording of the GATT article XX (b)
states that the measures should not be “...a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised
restriction on international trade...” (Emphasis added). In the normal course of
things, no state should be allowed to use measures meant for the purpose of

protecting the environment to discriminate against the member states where the

% Tania Voon, “Sizing Up the WTO: Trade-Environment Conflict and the Kyoto Protocol”, 10
Journal of Transnational Law & Policy No. 71 (2000). P. 80
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same conditions prevail. This is because the interest of the state to protect the
environment and the desire to uphold the motto of free trade in the WTO has to be
balanced for the purpose of running the two side by side and without prejudicing

the performance of one against the other.

That being said, the way the restriction is worded makes it quite confusing for the
member states, particularly the newly joining ones and the aspirant members
inhibiting them from applying the measures. Besides, balancing the two interests
has been the usual practice of the WTO dispute settlement system, whereby
preferring the trade interests against the environmental interests. It is stated in this
regard that “an assessment of whether discrimination is arbitrary or unjustifiable
will depend, of course, on the assessor’s views about trade, the environment and
how best to deal with the conflict between them.”?® And so far, the assessment has
been deliberately in favor of the trade regime and sidelining the environmental

issues.

The total effect of this trend has been that the exceptional provision that has been
provided for the purpose of protecting the environment has been ineffective, not
only because of their drafting challenges as we have seen above, but also because
of the interpretive approach the dispute settlement at the WTO has followed.
Because of these two reasons, as the net effect, the rules under article XX are far
from accessibility by members to protect the environment. The more dumping fact
about this article is that the rest of the Agreements in the WTO followed the pattern
of providing for exceptions in a similar fashion with article XX and as such, if this
provision is not effective in protecting the environment, the rest of the exceptions
that are established in other agreements stand to face the same challenges in their

application.

% bid at p. 81
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Accordingly, by using its very successful and powerful nature, and the effective
dispute settlement system,”’ the Organization has managed to effectively
constrained governments from engaging in important environmental
regulations.”®The major problem caused by this is that including environment, all
the other values have been seriously prejudiced in favor of the flourishing of trade

at their expense.”

The insignificant attention given to environmental protection can also be observed
from the very weak attempt that the tribunals make to reconcile the potential
conflict between trade and environment, by frequently deciding in favor of the
former.**Accordingly, in the majority of the cases brought before the dispute
settlement system, it was only the trade element that was underlined both by the
Panel and the AB. For instance, if we consider at least the recent cases starting
from the Tuna/Dolphin 1,** national measure put in place to protect environment
were generally regarded as non- GATT conforming, ‘re-enforcing’ the holdings in
Tuna/Dolphin.®* The dispute settlement at WTO continued to pass its trade biased
judgments except very recently in Shrimp/Turtle Case.*® The decision reversed the
way environmental issues were handled at the WTO dispute settlement system by

trying to balance the two competing values based on the preamble and the other

" Andrew Guzman, “Global Governance and the WTO", 45 Harvard International Law Journal,
No. 2 (2004), at p. 322. The WTO has a membership of 164 and 31 countries are negotiating
accession into this giant Organization, information available on UNDERSTANDING THE WTO:
THE ORGANIZATION: Members and Observers,
<http://www.wto.org/english/news_e/news09_e/tar_09jul09_e.htm> accessed 24 2018.
28 Jeffrey L. Dunoff, ‘Rethinking International Trade Law’, 19 University of Pennsylvania Journal
of International Economic Law, (1998), p. 374, See also Guzman, Global Governance, fn 27, p.386
29 Eckersley, The WTO and Multilateral, fn 16, p.3
¥ Guzman, Global Governance, fn 27, p.386
#'United States- Restrictions on Imports of Tuna, fn 24
%2 gaito, Yardsticks for, fn 2, p. 13
% United States-Import Prohibition of Certain Shrimp & Shrimp Products, Report of the AB,
October 1998, WT/DS58/AB/R, at www.wto.org/english/tratop_e/envir_e/edis08_e.htm.
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MEAs.** However, that is just the beginning and we do not know how far that

decision would take us in line with the protection of the environment.
3. Developing Countries and Environmental Issues

Issue to worry about for developing countries that are either the members of the
organization already or some aspirant countries applying to join the WTO like
Ethiopia is how to handle this overarching power of the WTO and the ever growing
out reach of the dispute settlement system. This is because these countries are
already the victims of environmental degradation of the worst type and by joining
the WTO they face the difficulty of regulating the activities of the foreign investors
that are trying to maximize their benefits at any cost. For instance, the Ethiopian
situation has been described by a group of experts that have conducted research on
the environmental issues in the country as “the country faces many environmental
challenges including declines in soil fertility and water quality, loss of biodiversity,

deforestation and soil erosion.”*®

This fact is true despite the fact that the government is desirous of establishing
green economy which cannot be affected by development. Based on the
environmental policy, development should be planned and executed with the goal
of protecting the environment. In line with that endeavor, the government has laid
down the guiding principle in relation to the overall environmental policy.
Accordingly, the overall goal of the policy is to “...improve and enhance the health

and quality of life of all Ethiopians and to promote sustainable social and economic

% \bid., see for instance paras, 129-131.

% Colby Environmental Policy Group 2011, Environmental Policy Review 2011: Key Issues in
Ethiopia 2011. Waterville, Maine: Colby College Environmental Studies Program, p. 1 available at
http://web.colby.edu/eastafricaupdate/. Accessed on May 27, 2018
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development through the sound management and use of natural, human-made and

cultural resources and the environment as a whole...”*® (Emphasis added).

The desire of the government is clearly put in this document, understanding the
predicament the state is in. As we have seen above, however, the achievement of
the goals in the WTO is a bit challenging because of the factors that are spelt out in
the preceding parts. Therefore, developing countries that are in the WTO need to
devise strategies that can help them get around this challenge if there is any and the
other countries like Ethiopia that are knocking at the door of the Organization for
membership need to be aware of the hurdles of membership with regard to
regulating and protecting their already seriously compromised environment. That
being underlined in relation to the developing and poor economies, what are the
possible way forward considered by experts in the field? The next part will deal
with this question before we conclude the consideration of environmental issues at
the WTO.

4. Potential Reform Proposals

The next question then is what should be done if the WTO system as it stands
today cannot adequately address environmental issues? One of the major proposals
many agreed to is the possibility of amending the GATT general exceptions to
allow trade restricting measures on the basis of MEAs.%’ Based on the possibility of
incorporating such an exception, it is believed that we can reduce the likelihood of
the panels considering the exceptions with contempt. In this relation, the NAFTA

experience has been praised for accommodating a separate environmental

% Environmental Policy of Ethiopia p. 3 available at http://phe-

ethiopia.org/pdf/ENVIRONMENT%20POLICY %200F%20ETHIOPIA.pdf accessed on May 25,

2018

%" Frederic Kirgis, ‘Environment & Trade Measures after the Tuna/Dolphin Decision’, 49

Washington and & Lee Law Review (1992), p.1224. See also Schoenbaum, International Trade &

Protection of the Environment, fn 5, p.284, and Eckersley, The WTO and Multilateral, fn 16, p.3.20
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agreement alongside trade.*® This idea of amending the general exception as stated
above is also considered to have been supported both by the Committee on Trade
and Environment and the EU, with multiple other NGOs.*® The establishment of an
administrative organ dealing with such matter, without serious formality
requirement like ratification, based on the experience of International Civil
Aviation Organization and International Maritime Organization has been another.*°
The organ considers the matter and member states accept unless a significant

number of them reject the proposal.**

Besides, there has been an argument to enhance the capability of the WTO dispute
settlement system by equipping it with expertise, not only specialized in trade, but
with environment background,*? so that the decision making in the system can be
balanced. The idea seems plausible in relation to the fact that the panels are ‘ill-
equipped’ to deal with matters outside the trade areas, circumscribing themselves

to trade issues.*

In relation to the reform for the protection of environment Guzman argues that the
effectiveness of the Organization has facilitated the widening of its scope.** As
such, the argument that WTO is exclusively a trade organization* would not take
us any further, but we need to expand it.*® Accordingly, in the expanding line, he
emphasizes the need to restructuring the WTO along ‘departmental line’, wherein

the major areas, including environment, will have their own departments.*” This

% Schoenbaum, International Trade & Protection of the Environment, fn 5, p.284.
% Eckersley, The WTO and Multilateral, fn 16, p. 20.
i‘l) Kirgis, Environment & Trade Measures, fn, 37, p. 1225.
Ibid.
“2 Eckersley, The WTO and Multilateral, fn 16, p. 21.
* Dunoff, Rethinking International Trade Law, fn 28, p. 388.
** Dunoff, Rethinking International Trade Law, fn 28, p. 305. See also Alan Oxley, ‘Environmental
Protection and the WTQ?, in Julian Morris (ed) Sustainable Development: Promoting Progress or
Perpetuating Poverty? (London, Profile Books, 2002), p. 5
* Alan Oxley, ‘WTO and the Environment’, International Trade Strategies Pty Ltd, at
www.opec.org.au/docs/oxley2001.pdf. at p. 1.
ij Dunoff, Rethinking International Trade Law, fn 28, p. 307
Ibid.
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reform, if can be effected, plays double purposes. On the one hand, it enables the
Organization to cover additional areas with increased competence and more
importantly it, reduces the possibility of establishing additional institutions for this

purpose.*®

The most difficult and the best solution for the protection of environment is to have
a separate global environmental organization. It is most difficult because there is
no sign with regard to the political commitment from the international
community.*® But, it is the most effective in relation to balancing the overarching
presence of the WTO, by way of warding-off the undue encroachment of trade on

the environment.>°
Conclusion

To conclude, we have seen that despite the positive endeavor at the WTO,
environmental issues are not well addressed. So, we need change to come in any
way, but more feasibly by including measures form MEAs as an exception in
GATT, unless we are very lucky to have environmental organization. Otherwise, in
the future it seems that the over-widening power of the WTO coupled with the far-
reaching influence of the MNCs can cripple the argument in favor of any meaning
of regulation of the environment and trade. The role of the dispute settlement organ
in the WTO cannot be underestimated for protecting the free trade at any cost and
frustrating the members that attempting to restrict trade in favor of the
environment. Therefore, if we are to see a meaningful incorporation of the
environmental concern at the WTO, we need to see the amendment of the WTO
agreements allowing restriction on the basis of MEAs or establish an
environmental administrative organ in the WTO whose sole purpose is to devise a

balancing strategy for the protection of the environment and trade. Without those

“® 1bid, p.322.
*9 Eckersley, The WTO and Multilateral, fn 16, p. 15
* bid, at p. 21.
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possible remedial measures, the environmental concern will remain to be alien to
the WTO agendas.
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