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Appraisal of Rural Land Certification in Ethiopia in Light of Good Land
Governance Parameters: The Case of West Arsi Zone

Gemmeda Amelo Gurero

Abstract

This study examines the rural land registration and certification in Ethiopia
focusing on West Arsis Zone of Oromia National Regional State. It is done in light
of good land governance which mainly focuses on key areas of land sector such as,
legal and institutional framework, and land information which is maintained by
registration and certification of land. Rural land certification of the research area
is assessed based on key informant interviews, focused group discussions, personal
observation, previous research results, and relevant land laws. The findings of the
study reveal that rural land certification is recognized for all types of land holdings
by land laws though there are some loopholes. Furthermore, the rural land
certification process is decentralized to the extent of Kebele level for making
service accessible even though it is affected by lack of capacity. Moreover, the
second level rural land registration and certification, which covers all types of
rural land holdings, is underway to ensure tenure security. It is mainly meant to
solve deficiencies of the first level registration relating to inaccuracy, outdated and
incomplete land information. Although the second level certification helps to
ensure more accurate data, and accessibility to farmers in terms of cost, it fails to
incorporate land use plan, and land value specifically fertility of land which in turn
affects the proper use of land and fairness of land taxation. Thus, to ensure good
land governance, the second level registration should encompass all land
information including land use plan, and value of land. Also, computerized land
data should be updated timely to sustain the significance of the registration.
Furthermore, there should be public awareness creation activities, building the
capacity of the land administration office, and filling gaps in laws especially
procedures of updating land data and the consequences of failure to comply with it.

Keywords: Land administration, Registration, Certification, Rural land, Good

governance, Ethiopia
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Introduction

As elsewhere, in Ethiopia in general and West Arsi Zone! in particular rural land is
fundamental to the lives of poor rural people as it is the source of food, shelter,
income and social identity. Moreover, a number of human rights such as the right
to an adequate standard of living, the rights to housing, food, health, work, and

ultimately the right to life are intimately connected to access to land.

Cognizant of that, the 1995 Constitution of the Federal Democratic Republic of
Ethiopia (hereinafter, FDRE Constitution) regulates and provides an umbrella
policy framework for land matters. Article 40 (3) of the Constitution states that the
right to ownership of rural land and urban land is vested in the state and the peoples
of Ethiopia. And also, it guarantees the right to free access to rural land for those
who want to make their livelihood on agriculture.? Furthermore, Article 89 (5) of
the Constitution entrusts the government with the duty to hold, on behalf of the
people, land and to deploy them for their common benefit and development. For
that, it empowers regional governments to administer land including land

registration and certification in accordance with Federal laws.

West Arsi Zone is one of the 20 Zones of the Oromia National Regional State (hereinafter,
ONRS) in Ethiopia which has currently 13 rural Woredas with 324 Kebeles. It has a total
surface area of 12,732.12 KM2 which is inhabited by about 2,696,430 people of which 85.82
percent live in rural areas mostly by small-scale farming and livestock husbandry. This data is
obtained from the West Arsi Zone Administration office (from demographic statistics that
documented at the office) in April, 2018.

2 Art. 40 (4&5) of FDRE Constitution.

¥ Art. 52(2) (d) of FDRE Constitution.
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On the other hand, in Ethiopia (including West Arsi Zone), population growth,
increased investment in rural areas, climate change, and other socio-economic
factors are contributing to growing land scarcity. This scarcity has in turn led to
increased individualization of land claims, and greater competition to access land.
Moreover, increasing population density and the increasing degradation of the
natural resource base have become the leading causes to declining per capita food
production and thereby poverty.* Furthermore, the search for farming and grazing
land, and firewood are disregarding the environmental impacts.®> Though the rural
land laws grant free access to all citizens as along as one wants to live on
agriculture, this fact has created land fragmentation, and forest depletion and
resulted in an ever-increasing land shortage as the population inflates.® These can
be intensified by expensive tenure protection, adjudication procedures, and
complications and delays that result from lack of readily available update and
accurate land data required for informed decision-making.

See in general Jason Bremner, ‘Population, Poverty, Environment, and Climate Dynamics in
the Developing World’ Interdisciplinary Environmental Review, Vol. 11, No. 2/3, 2010. It
shows vicious circle model (VCM) of population, poverty, and environment. The VCM shows
of not just how population growth impacts on the environment, but also how population
growth affects poverty, poverty affects population growth, poverty affects environmental
degradation, environmental degradation affects population growth, and environmental
degradation affects poverty.

Daniel Behailu, Transfer of Land Rights in Ethiopia: Towards a Sustainable Policy
Framework (Eleven International Publishing, Hague, 2015), p. 168. For instance, the forest
coverage of the nation had been more than 16 percent before the radical land reform in 1975
and now the forest coverage of the nation is less than 2.2 percent.

®  lbid, p. 75.
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These require good governance in ‘land administration’’ for it has manifold
significances such as tenure security, sustainable economic development and social
justice, environmental protection, and reducing land related disputes.® This can be
achieved, inter alia, by land registration and certification that comply with good
land governance. This is due to the fact that based on global experience, five key
areas of land governance were identified which define good land governance, in an

inclusive manner. These are:

(1) laws and institutions recognize existing rights and allow users to
exercise them at low cost, in line with their aspiration, and in ways
that benefit society as a whole, and that policy is equitable, clear,
derived in a participatory manner, and its implementation is
monitored; (ii) land use planning and taxation are in place to avoid
negative externalities, allow provision of services at low cost, and
support effective decentralization; (iii) state land is unambiguously
identified and managed efficiently to provide public goods; (iv)
information on land ownership (spatial or textual) is accessible,
comprehensive, current, and reliable; and (v) interested parties can
access institutions with clear well-defined mandates to authoritatively

resolve disputes.’

Land (rural) administration can be understood as the processes of recording and disseminating
information about pillars of land administration. These pillars include: Land tenure which
determines who can use what resources for how long and under what conditions; land use
which is the art and science of determining what use land is put into; land value which related
to assessment of the value of land, the calculation and gathering of revenues through taxation,
and; land development which emphasis on developing the land through land consolidation or
land reallocation. See in general, United Nations Economic Commission for Europe
(UNECE), Land Administration Guidelines: With Special Reference to Countries in Transition
(United Nations, New York and Geneva, 1996).

8  UNECE, Land Administration in the UNECE Region, Development Trends and Main
Principles, (UNECE, Geneva, 2005), p. 1.

Melissa Permezel and Petra Weber (eds.), Tools to Support Transparency in Land
Administration: Securing Land and Property Rights for All (UN-Habitat, Nairobi, 2013), p. 7.
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As a result, in recent years, good governance in land sector has been attracting the
attention of many scholars and practitioners.’® Moreover, there has also been
increasing recognition of the importance of good land governance at the political
level, for example, by the African Union whose Heads of State agreed in 2009 to a
framework and guidelines for land policy in Africa which, among others, calls for
the development of benchmarks against which to measure country performances.**

Cognizant of these facts the government of Ethiopia has also shown its
commitment to address the pressing land policy and administration issues in both
rural and urban areas.*? It has embarked upon policy and institutional reforms since
1997 that have laid the ground for establishing and implementing a good land
administration system.'® This has also been followed by rural land registration and

certification to ensure good land governance.

However, in Ethiopia particularly the institutions of land administration are blamed

for inefficiency and corruption.* Corruption in the land sector in Ethiopia is

19 Klaus Deininger et al, The Land Governance Assessment Framework: ldentifying and

Monitoring Good Practice in the Land Sector (The World Bank, Washington DC, 2012).
African Union Commission, Economic Commission for Africa and African Development Bank
(AUC-ECA-ATDB) Consortium, Framework and Guidelines on Land Policy in Africa Land
Policy in Africa: A Framework to Strengthen Land Rights, Enhance Productivity and Secure
Livelihoods (AUC-ECA-AfDB Consortium, Addis Ababa, 2010), p. 4.

Tigistu Gebremeskel, ‘Experience and Future Direction in Ethiopian Rural Land
Administration (Paper Presented at the Annual World Bank Conference on Land and Poverty
April, 2011 Washington D.C), p. 11, <http://www.siteresources.worldbank.org/ INTIE/
Resources/475495.../AbzaPresl.pdf> accessed 20 December 2017. Moreover, good land
governance is key pillars of government development programme in the five-year new phase
Growth and Transformation Plan (GTP2, 2015-2019) to accelerated growth and establish a
spring board for economic structural transformation and thereby realizing the national vision of
becoming a lower middle-income country by 2025.

This is the time when the first Federal Rural Land Administration and Use Proclamation No.
89 was promulgated in 1997, which is later on replaced by Proclamation No. 456/2005, to
provide an umbrella framework for the regional states in enacting rural land administration
laws.

Supra note 5, p. 86.

11

12

13

14
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frequently reported in the media and on the Internet.’® The less coordinated
institutions are run by under qualified staff and under-financed bureaucracy, and
hence, poor statistics are kept.'® The government itself often acknowledges that
there is poor administration in matters pertaining to land allocation, land
administration, and land use. For instance, violent protests in rural areas in 2016
were triggered in many cases by poor governance in the land sector in which scant
regard has been paid to existing holding rights and open consultative procedures
with local people.*’ This, even more, shows good governance inland administration
is also one of the central requirements for achieving overall good governance in
society.’® Cognizant of that, currently second level certification, which is meant to
bring accurate, complete and updated land information and thereby to contribute to
good land governance, is under way. In this regards, previous researchers have
explored rural land certification mainly focusing on the process and effects of the
first level registration and certification.”® Yet, rural land certification was not
investigated in light of good land governance. Furthermore, the second level

registration and certification is untested so far in terms of its process, content and

> Janelle Plummer (ed.), Diagnosing Corruption in Ethiopia: Perceptions, Realities, and the

Way Forward for Key Sectors (The World Bank, Washington DC, 2012), p. 300. The factors
that have created fertile ground for corruption include not defining the spatial location and
extent of registered holdings which reduces the ability to validate records and makes issuing
forged documents easier. It resulted in state capture or the illegal conversion of state assets to
private use where there are examples of corruption on a grand scale; or petty corruption or
maladministration, including officials’ solicitation (either directly or through middlemen) of
illegal or informal payments in return for processing routine work or overlooking often ill-
defined restrictions or requirements.

Supra note 5, p. 86.

Christopher Tanner and Tigistu Gebremeskel, ‘A Programme for Improving Land Governance
Transparency in Ethiopia’ (Paper presented at the World Bank Conference on Land and
Poverty - Washington DC, March 20-24, 2017) <https://www.conftool.com/landandpoverty
2017/.../10-09-Tanner-793_paper.pdf> accessed on November 20, 2017.

Food and Agricultural Organization of UN (FAO), Good Governance in Land Tenure and
Administration (FAO Land Tenure Series No. 9, Rome, 2007), p. 1.

See in general Klaus Deininger et al, Rural Land Certification in Ethiopia: Process, Initial
Impact and Implication for Other Countries (World Bank, Washington D.C, 2007);Klaus
Deininger et al, Assessing the Certification Process of Ethiopia’s Rural Lands’ (Colloque
International “Les frontiéres de la question fonciére- At the Frontier of Land Issues”,
Montpellier, 2006).

16
17

18

19
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effects. Thus, it necessary to investigate rural land certification from the
perspective of good land governance. Moreover, the second level rural land
registration and certification, which is intended to solve the deficiencies of the first

level certification, is worth critical investigation.

To that end, the researcher is guided by the generally accepted principle of good
land governance which is called Land Governance Assessment Framework
(hereinafter, LGAF).?° This is due to its contemporariness as it was developed
based on the recognition of the increasingly important role of land governance to
help countries deal with the challenges of the 21% century in terms of climate
change, urbanization, and management of increased demand for land in an
integrated way that provides a basis for demonstrating progress over time. Besides,
it was developed through the collaborations of World Bank (WB), FAO, United
Nation Habitat (UN Habitat) and other partners which shows wider acceptance of
the LGAF. And also, it was developed by institutions which have played main
roles in good land governance. Furthermore, LGAF is inclusive of the principles of
good governance. Accordingly, LGAF is proper mechanism to assess rural land
registration and certification. This is due to the fact that, it allows to identify how
arrangements in a given country or area compare to global good practice in key
areas of good land governance which is identified as: How rights to land (at group
or individual level) are defined, can be exchanged, and transformed; whether there

are accessible and transparent institutions with clear mandate; whether land

2 |GAF is a diagnostic tool to evaluate the legal framework, policies, and practices regarding

land governance and to monitor improvement over time. It emerged from a collaborative
process between the World Bank and its partners (IFPRI, FAO, IFAD, and UN Habitat). See in
general, Supra note 10.

7
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information systems provide sufficient, relevant, and up to date land data including

land tenure, value, and use plan.?

In this paper, the researcher investigates rural land certification of the study area in
light of these good land governance indicators considering both legal and practical
aspects. In doing so, the challenges and opportunities of the first and the second
levels registration and certification are elaborated. To attain these, the researcher
used qualitative research method since it brings the researcher closer to the real
world and thereby discloses the realities of rural land certification of the study area.
Target groups that participated in the study are farmers, experts working on the
rural land administration and use offices, and local administrators because they are
the main players. To select the samples from the universe, purposive sampling,
which is non-probability sampling, was used. Purposive sampling is used to get
appropriate data from those who have experience and role with regard to the rural
land certification process. Thus, the participants are selected by purposive sampling
technique targeting farmers who get land holding certificates or contacted land
administration officers for rural land matters, as well as the experts who work on
rural land allocation, valuation, registration, and certification. The researcher
conducted interviews and FGDs with the selected participants, side by side with
personal observation, to know the reality of rural land certification. Besides,
analysis of relevant land laws and literature reviews were used to describe good
land governance, and legal and institutional frameworks focusing on rural land

certification.

Accordingly, following this introductory section, section Il dwells with legal and
institutional frameworks on rural land registration and certification. Its focus is on
evaluation of the rural land rights, and institutions registering rural land. Section 11

is about the investigation of the first and second levels registration and

2L sypra note 10, p. 2.
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certification, and an assessment of whether land information systems provide
sufficient, affordable, sustainable and up to date land information. The comparison
of two levels registration and certification is also elaborated to scrutinize what the
second level certification added or missed compared to the first level certification.
Finally, the last section wraps up the paper with conclusions and possible

recommendations.
2. Legal and Institutional Framework on Rural Land Certification
2.1. Legal Framework on Rural Land Certification: Rural Land Laws

Land administration in general and rural land certification in particular is built on
policies and laws, and further detailed in regulations and guidelines.? In the same
way, the current rural land legal framework of Ethiopia in general and West Arsi
Zone of ONRS in particular comprises FDRE Constitution, Federal Rural Land
Administration and Land Use Proclamation No. 456/2005, Expropriation of
Landholdings for Public Purposes, Payments of Compensation and Resettlement
Proclamation No. 1161/2019 (which currently has replaced Proclamation No.
455/2005),0NRS Rural Land Use and Administration Proclamation No. 130 /2007,
ONRS Rural Land Administration and Use Regulation N0.151/2012 and directives.
However, there is no national single document that sets out Ethiopia’s current land
policy. Instead, the FDRE Constitution draws a broad framework for land policy in
the country which enshrines the concept of public land ownership and the
inalienability of landholdings. The FDRE Constitution asserts public ownership of
land and absence of private property rights in land in stating that:

22 Swedish National Land Survey, Land administration — Why (Sida, Stockholm, 2008)

<http://www.sida.se/publications> accessed on March 14, 2018.
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The right to ownership of rural and urban land, as well as natural resources,
is exclusively vested in the state and in the peoples of Ethiopia. Land is an
inalienable common property of the nations, nationalities and peoples of

Ethiopia and shall not be subject to sale or to other means of exchange.”®

Thus land (both rural and urban land) in Ethiopia is a constitutional issue. The
constitutional provision asserts public ownership of land and prohibits private
ownership of land, as the result of which individuals can only be granted
usufruct/holding rights.?* Only fixed improvements on land can be considered to

constitute private properties and can be sold, exchanged, or used as collateral.®

The legal recognition of land rights, which is reinforced by certification, is a key
element of good land governance. This is due to the fact that failure to recognize
and certify land rights will create tenure insecurity, curb investments in land,
increase potential conflict, and divert resources that can be more productively
deployed elsewhere to the defense of property claims.?® Cognizant of that, there are
different land rights over three types of land holdings which are recognized in rural
Ethiopia in general and in West Arsi in particular. These types of land holdings are

2 Art. 40 (3) of FDRE Constitution.

2|t can be stated that FDRE Constitution recognizes usufruct or holding rights for individuals
over rural land because: i) the FDRE Constitution under Article 40(2) effectively excludes land
from the definition of private property since the land is not produced by labor, creativity or
capital of individual or organization; ii) the same constitution under its Article 40(4&5)
entitles, Ethiopian peasants and pastoralists, to obtain rural land for free and gives them
protection against eviction from it; iii) those who acquired rural land are prohibited to sale or
subject the acquired land to other means of exchange as per Article 40(3). Thus, the rights of
individuals over rural land are full ownership minus the rights to dispose which can be better
called usufructuary or holding rights. The argument forwarded by the ruling party for the
continuation of land as public or state property rests mainly on two policy objectives: social
equity and tenure security. That is to ensure equality of citizens in using the land by allowing
free access to agricultural land, and to protect the peasants against market forces which would
lead to massive eviction or migration of the farming population, as poor farmers are forced to
sell their plots to unscrupulous urban speculators.

»  Art. 40 (7) of FDRE Constitution.

% gsypra note 10, p. 28.
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categorized in terms of the holder of the land. Each will be discussed in detail

below.
2.1.1. Private Land Holding

Private land holding can be defined as the holding of a peasant or farmer or semi-
pastoralist or pastoralist or other bodies who are entitled to use rural land by the
law, the minimum size of which is specified and usufruct rights are extended
including the right of renting and inheriting the land within the limits of the law.?’
It is clear that private land plots can be provided to peasants in the highlands for
farming and housing. Yet, it is not clear about the private plots to be given to
pastoralists. But the assumption is that the plots may be those which the pastoralists
will use for settlement or housing, rather than for grazing, which is communal in

nature.?®

Both federal and regional rural land administration and use legal frameworks
clearly state that every citizen from 18 years of age whose main residence is in
rural areas and who wants to make a living from agriculture should be accorded
free access to rural land and permitted to exercise usufruct or holding rights for an
indefinite period.? This private land holding can be acquired by government grant,
donation, or inheritance.*® Land grant by government may be made from

unoccupied government lands, communal lands, land reserve (land left without

2" Federal Rural Land Administration and Land Use Proclamation, 2005, Art. 2 (4) cum 2 (11),

Proc. No. 456/2005, Fed. Neg. Gaz., Year, 11, No.44.

Daniel Weldegebriel, ‘Land Rights and Expropriation in Ethiopia,” (PhD Thesis, Royal

Institute of Technology, Stockholm, 2013), p. 34.

2 gsypra note 27, Art. 5 (1); infra note 30, Art. 5(1).

% ONRS Rural Land Use and Administration Proclamation, 2007, Art. 5 (5), Proc. No. 130
/2007, Megeleta Oromia, Year 15, No.12.

28

11
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heirs and claimed back by government), and land claimed back by the state because

the holder has left the area permanently or has neglected the land.*

The land holder has land holding rights which includes the right to use rural land
for purpose of agriculture and natural resource development, lease and bequeath to
members of his family or other lawful heirs, and the right to acquire property
produced on his land thereon by his labor or capital and to sale, exchange and
bequeath same.®* Thus, peasant landholders have the right to use the land, lease it
out temporarily, and transfer it to their children but cannot sell it permanently or
mortgage it. Moreover, the FDRE Constitution, regarding property rights, states
that every Ethiopian shall have the full right to the immovable property he builds
and to the permanent improvements he brings about on the land by his labor or
capital which include the right to alienate, to bequeath and where the right of use
expires, to remove his property, transfer his title or claim compensation for it.*®
However, the ONRS rural land use and administration proclamation, in principle,
prohibits sell of fixed assets (which is private property) such as coffee, mango,
avocado, papaya, and orange.** However, the fixed assets produced on one’s
holding may be sold exceptionally in the situation where; i) the fixed asset to be
sold should not exceed more than half of the total holding of the holder, and ii) the
sale agreement of the product should not extend over a period of three years.*® The
rationale behind this restriction is to minimize the insecurity felt by peasant holders
in coffee growing rural areas of the region, particularly, the peasant landholders in
coffee and khat-growing areas of the region have been evicted from their holdings

as a result of sale of the products of coffee and khat to unscrupulous urban wealthy

81 Daniel Weldegebriel, ‘Robust Land Rights for Sustainable Development in Ethiopia’ Journal

of Land Administration in Eastern Africa, Vol. 2, Issue 1, Jan 2014, p. 157.
% Supra note 27, Art. 2 (4); and supra note 30, Art. 2 (7).
% Art. 40 (7) of FDRE Constitution
¥ Supra note 30, Art. 6 (2).
®  Ibid, Art. 6 (3).
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individuals.®® But limiting transfer of private property on held land, to protect
farmers from unscrupulous urban wealthy individuals, goes against the
constitution. The constitution provides full rights to transfer immovable property
that the landholder builds or brings on the land by his labor or capital. Furthermore,

the constitution does not provide limitation on this ground.

Concerning transfer of holding rights, both federal and regional land administration
proclamations give rights to the rural landholders to inherit, bequeath and lease.
However, there are restrictions on the modalities and period of land transfers.
Transferring land use rights through inheritance or donation of land is restricted as
it is only family members whose livelihood depends on the income earned from the
land in question or with no other means of income, or landless children of the
holder that are entitled to acquire rural land for use.*” In case of lease, although the
regional land law permits leasing of rural land, there are serious restrictions
limiting the benefits of leasing. First, landholders cannot rent 100 percent of their
land. They can rent only up to half of their holdings without reducing below 0.5
hectare for annual crops, and 0.25 hectares for perennial crops.® Though Article 5
(12) of ONRS rural land administration and use regulation N0.151/2012 allows the
right to rent out holdings fully, or give to share cropping or use by hiring labor, the
right is limited to persons who cannot cultivate because of retirement, disability or
disease. It also puts a limit on the number of years that smallholders can rent out

their land stating that ‘duration of the agreement shall not be more than three years

% Interview with Mr. Aman Muda, Oromia Bureau of Agriculture and Rural Development, Head

of Land Use and Administration Department, June 22, 2011 as cited by Girma Kassa, ‘Issues
of Expropriation: The Law and the Practice in Oromia’ (LLM Thesis, Addis Ababa University
School of Law, 2011), p. 28.
8 Supra note 30, Art. 9 (5).
% Ibid, a cumulative reading of Art. 10 (1) and (7).
13
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for those who apply traditional farming, and fifteen years for mechanized

farming’.*®

2.1.2. Communal Holding

Communal holding is defined by Federal Rural Land Administration and Land Use
Proclamation as a rural land, which is given by the government to local residents
for common use.*® This shows the land under the holding of the community is
bestowed from the government for common use. The definition of communal land
holding under ONRS rural land use and administration proclamation does not
require bestowing of the land by government for the community. It defines
communal holding as rural land which the local community commonly uses for
grazing, woodlots and other social purposes.* This indicates that in the Region the
land which is commonly used by local community for grazing, woodlots and other
social purposes though the government did not give it for the community can be

considered as communal holding.

The list of purposes of communal holding is an illustrative one and what are given
are only examples. The government may allocate additional land as communal
ones, if the local community needs it for some social or economic activities. Thus,
land necessary for religious ceremonies, cultural festivities, or social gatherings
may be permanently allocated to the village community in common. Besides,
grazing and forestland, one may also add irrigation systems (although the irrigable
land may be private holding), water wells (especially in pastoralist areas), small

rivers, and hills to the list of communal lands.*?

¥ lbid, Art. 10 (2).

%0 Supra note 27, Art. 2 (12).
*1 Supra note 30, Art. 2(5).
2 Supra note 28, p. 37.
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A communal land by definition allows access of use to everybody who is a residing
member of the community in question.®® It is important that an individual be a
recognized member of the community in order for him or her to benefit from the
communal land. Communal holding is designated usually from the customary use
rights of the community, yet it is subject to conversion to private holding at the
prerogative of the state.** This may affect the community holding rights unless

accurate and updated data is maintained through certification.
2.1.3. State Holding

Federal and ONRS rural land administration and land use proclamations similarly
define state holding as land demarcated and those lands to be demarcated in the
future which include forest lands, wildlife protected areas, state farms, mining
lands, lakes, and rivers.*> As Daniel aptly puts it, the definition is not only very

broad but also raises some concern:

To begin with, if a certain piece of land is not private holding or communal,
it automatically falls under the domain of the state holding because of the
phrase “...any other land” included in the wordings of the law. Second,
what are the rights of the people, for instance, on the lake owned by the
government? Can they exercise fishing rights as they can exercise grazing
rights on communal land? These questions can be raised with respect to
forestlands and rivers as well. These lands are simply controlled by the
state, and use rights are continuously regulated without making it a private
holding or communal holding or in some cases, the resources on these lands

are exploited by the state itself. The fact on the ground informs one

43

Supra note 5, p. 38.

“ Supra note 27, Art. 5 (3).

*Ibid, Art. 2 (13); supra note 30, Art. 2 (4).
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otherwise; especially as far as lakes, rivers, and forests are concerned, it is
more of an open resource. Such open access is disaster for the environment

and the resource.*®

Furthermore, the law does not provide the rights the government may have over its
holding, the means for transfer, and the requirements for transfer.

Most importantly, legal recognition of land rights may not be enough but need to
be backed by the ability to defend such rights effectively and at low cost against
competing claims from the state or from other individuals. This needs the
registration and certification of recognized land rights so that land information can

be kept and the land right can be represented by the document.

To that end, the federal rural land administration and land use proclamation
provides among others that farmers have a perpetual use right on their agricultural
holdings, and that this right will be strengthened by issuing certificates and keeping
registers.*” ONRS rural land use and administration proclamation also provides for
the compulsory registration system of all types of rural land holdings which must
include the size of the land, land use, and fertility status of the land being
measured.*® Each holding must be conveyed with geo-referenced boundaries and
the Bureau (currently, ONRS Land Administration and Use Bureau) is required to
prepare maps showing the size of the land and its boundaries.”® Besides, the
landholding data must include the name and identity of the current holder, the
boundaries of his holding, the status and potentials of the land and rights and
obligation of the holder.®® Article 15 (4) provides that the registration of holding
rights is followed by land titling and certification whereby each holder is granted

" Supra note 5, p. 38.

" Supra note 27, Arts. 6 (3&5) cum 7 (1).
8 Supra note 30, Art. 15 (1).

" lbid, Art. 15 (2).

®  Ibid, Art. 15 (3).
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with a holding certificate describing the size of his holding, use and coverage,
fertility, boundary and his rights and obligations. Moreover, it is provided that any
rural landholder is entitled to a lifetime certificate of holding.”* Therefore,
substantiating lifelong use rights for peasant holders with certification will enable

them to have secure legal rights over their holdings.

In addition to requiring for recording rural land data, the law requires updating of
land data which is in line with good land governance. The law, clearly, provides
that whenever the use right of rural land is changed, the holding certificate shall be
changed to the new acquiring body accordingly.® Besides, it is provided that any
rural landholder shall update and change his holding certificate in accordance with
the law when he transfers the use right.>® Nevertheless, the law has gaps in this
regard since procedures for updating are not spelt out well, nor are the legal
consequences of not doing it.

2.2. Institutional Framework: Rural Land Certification Organs

Besides the merits of legal framework, good land governance provides that the
institutions that administer land rights need to be backed by law, be legitimate,

accessible, accountable, follow clearly defined procedures, make authoritative

L bid, Art. 15 (6).

2 lbid, Art. 15 (12). Besides, Article 15 (9) of ONRS Rural Land Administration and Use
Regulation No.151/2012 provides that the transfer of rural land use right by inheritance or gift
to another shall be registered by the Office and certified by the name of the person to whom the
right to use of land is transferred.

% Supra note 30, Art.16 (3).
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decisions and provide information at low cost so as to not discriminate against the

poor.>*

Cognizant of that, Ethiopia has decentralized administration of land, which
includes rural land certification, to the regional governments while the formulation
of broad land policy still rests with the federal government. The overall mandate to
enact laws for the utilization and conservation of land and other natural resources
in Ethiopia is given to the federal government.>® Simultaneously, the responsibility
to administer land and other natural resources is given to regional states within
their jurisdictions.®® As a result, the mandate of the federal government is enacting
laws, and supporting and coordinating regional states in the rural land
administration process. For that, currently at the federal level, rural land matters are
handled by the Ministry of Agriculture. Its nomenclature has been changing, for
instance, it was named as Ministry of Natural Resources Development and
Environmental Protection (1993 to 1995); Ministry of Agriculture (1995 to 2005);
Ministry of Agriculture and Rural Development (2005 to 2010); Ministry of
Agriculture (2010 to 2015); Ministry of Agriculture and Natural resources (2015 to
2018); Ministry of Agriculture and Livestock Resources (April 2018); and

*  Ethiopia Land Policy and Administration Assessment, USAID Contract No. LAG- 00-98-
00031-00, Task Order No. 4, Broadening Access and Strengthening Input Market Systems
(Final Report with Appendices, May 2004), p. 3.

®  Art. 51 (5) of FDRE Constitution.

% Art. 52(2) (d) of FDRE Constitution clearly recognizes the power of regional governments to
administer land in accordance with Federal laws. The power to administer impliedly indicates
making of laws to facilitate endeavors of land administration and to enact laws in the domain
left by federal land laws based on particular local conditions. Besides, Article 17 of Federal
Rural Land Proclamation 456/2005 clearly reveals the existence of power of regional states to
“enact rural land administration and land use law” which is consistent with it (Proc. 456/2005)
in order to implement the land administration mandate. Accordingly, all regional states,
namely Oromia, Tigray, Amhara, Afar, Gambella, Somali, Benishangul-Gumuz and SNNPRS
have adopted their own rural land administration and use proclamations in order to implement
the federal rural land proclamations. It is also to be noted that the Afar and Somali regional
states enacted, recently, laws that cater to the needs of the pastoral society in reality to the
situation of their regions.
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currently Ministry of Agriculture.>” The Ministry is empowered to follow up and
provide support in the establishment of a system involving rural land
administration and use, and organize a national database.”® In the past, it did not
have a specialized unit dealing with rural land administration matters. Rather there
was rural land administration and use core process under natural resource sector
which was under the Ministry. But as of 2010, a Directorate for Rural Land
Administration and Use was established under the Ministry. The key responsibility
of this directorate is to implement the rural land administration and use
proclamation by providing professional support and coordinating competent
authorities. The directorate links the work at the federal level with that at the
regional level and provides inputs for policymaking to advance the harmonization

of land administration.

Thus, administering rural land which includes land registration and certification,
land allocation and transfer for large-scale agricultural investments is clearly only
the power of regional states though federal government coordinates and supports
regional states in the administration process. However, in 2009, the Federal
Ministry of Agriculture and Rural Development (now Ministry of Agriculture) has
established an Agricultural Investment Support Directorate to administer the
allocation of rural land for investment purposes above 5000 hectares. Although the

constitutionality of power of the Directorate is at issue,™ it has become operational,

" See, the Definition of Powers and Duties of the Central and Regional Executive Organs of the

Transitional Government of Ethiopia Proclamation No. 41/1993, and the Definition of Powers

and Duties of the Executive Organs of the Federal Democratic Republic of Ethiopia

Proclamation No. 4/1995, 471/2005, 691/2010, 916/2015, 1097/2018.

Definition of Powers and Duties of the Executive Organs of the Federal Democratic Republic

of Ethiopia Proclamation, 2018, Art. 18 (1) (a)), Proc. No. 1097/2018, Fed. Neg. Gaz., Year

25, No. 8.

Art. 52(2) (d) of the FDRE Constitution vests the power to administer land on regional

government which includes the allocation of rural land for whatever purposes regardless of the

size of the land to be allocated. Moreover, though there is constitutional backing for the federal
19
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and exercises this mandate on the basis of the delegation by the Regional States

and has already demarcated large tracts of rural land for such purposes.

Concerning rural land administration of regions, each regional state has its own
separate rural land administering body. ONRS which encompassed of West Arsi
Zone is not an exception to this. Thus, rural land administration matters such as
land registration and certification of holding rights, allocation of land, land
valuation, determining land use, dispute resolution and other rural land matters in
ONRS are currently handled by rural land administration and use organs. These
rural land administrations and use organs are in the hierarchical arrangement within
the regions, from the bureau at the top to the lowest representation of the land
administration authority who are elected committees at the bottom. The
administration is organized in such a way that the regional bureau is at the top
echelon accountable to the office of the president of the region; under the regional
bureau there are the zonal offices which coordinate the local woreda (district)-level
offices. Thus, there are land administration units at different levels of government
i.e. Kebele, woreda, zone, and regional level. Accordingly, the specific rural land
administration organs of West Arsi Zone are investigated, here in under, towards
accessibility and capability to accomplish and maintain rural land registration and

certification.

government to delegate its power to regional government, the upward delegation (the
delegation of regional mandate to federal government) has no constitutional backing. In face of
this, the justification of federal government is that it is done via delegation since the regional
government lacks such administrative capacity to deal with large scale land lease specifically,
by raising the example of, the western region of Gambella which had transferred 100,000
hectares of land to the Indian company Karuturi for less than two US dollars per a hectare and
for exaggerated period of 70 years. Yet, this cannot entitle federal government to resort to
upward delegation since such problems can be solved, inter alia, by assisting in building of the
capacity of regional government land administration office. Thus, the current upward
delegation by regional states of their mandates to administer land to the federal government has
no constitutional basis and plausible justification.
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2.2.1. Regional Level: ONRS Rural Land Administration and Use
Bureau

At regional level, the organ that is established for land administration is called
ONRS Rural Land Administration and Use Bureau. Previously, it was Bureau of
Land and Environmental Protection which was established by Proclamation No.
147/2009 with the aim of creating a single executive organ to administer and
regulate urban and rural land, and to prepare land-use plans for the region.®® There
were four basic core work processes within the Bureau, urban land administration,
rural land administration, land use, and environmental protection. Specifically, the
rural land administration comprised of four major tasks, namely land registration,
surveying, valuation and land dispute resolution, and land use control. Similar

arrangements were extended to the Zone and Woreda levels.

Then after, it was organized as the ONRS Rural Land and Environmental
Protection Bureau by separating urban land matters. Furthermore, currently
environmental matters are also separated and are under an independent office

which is called Environmental, Forest and Climate Change Authority of ONRS.

Thus, currently, the power to administer rural land in ONRS is vested in ONRS
Rural Land Administration and Use Bureau which is established by the Definition
of Powers and Duties of the Executive Organs of ONRS proclamation
N0.199/2016. The duty of the Bureau is coordinating and supporting zonal rural

land administration and use offices. Currently, ONRS has 20 Zones, and thus

8 ONRS Bureau of Land and Environmental Protection Establishment Proclamation, 2009,

Preamble (para (1)), Proc. No. 147/2009, Megeleta Oromia, Year 17, No. 5. The Bureau was
made accountable to the President of the ONRS. The Bureau had been given power to establish
branch offices at the Zone, Woredas and towns of the region. Interestingly enough, the Bureau
had the power to administer both rural and urban land, unlike the case in the other regions in
the country.
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ONRS Rural Land Administration and Use Bureau is entrusted with the duty to
coordinate and support 20 Zonal rural land administrations and use offices.

2.2.2. Zonal Level: West Arsi Zone Rural Land Administration
and Use Office

At the Zonal level, West Arsi Zone Rural Land Administration and Use Office is
operating on the study area. The main tasks of the Office are to coordinate districts
under its jurisdiction, provide training for the district staffs, consolidate data from
districts, and report to the regional bureau. Accordingly, it coordinates 13 Woredas
of the Zone, and also reports monthly to the regional rural land administration and

use bureau.

The Office (West Arsi Zone Rural Land Administration and Use Office) has four
teams.”" These are:(1) Cadastral and registration team which is working on
registration and certification of rural land; (2) Investment team which has the
mandate to prepare land for investment, and then transfer it to investment office;
(3) Land use team which is supposed to work on land use plan development and
follow up its implementation once the plan has been developed fully. This is
ineffective currently due to the absence of rural land use master plan which should
be followed for compliance; and (4) the fourth is occupation, settlement and
dispute resolution on rural land team which has been handling the following

matters:

Settling landless peasants to other places where free land is available. For
example, in 2007 about 247 households who came from east and west
Hararge zone were settled in Nansabo Woreda with the coordination of the
team. Currently, the team is facilitating settlement of Oromo people who

were evicted from Somalia regional state. It has also the duty to ascertain

® Interview with Mr. Usman Kebata, Deputy Head of West Arsi Zone Rural Land

Administration and Use Office (Shashamene, 15 April 2018).
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illegally occupied land and return it back to the rightful holder. For
instance, in case the adjacent landholders encroached to state holding and
communal holding, the Office through this team is mandated to ascertain
whether there is encroachment. Besides, it ascertains the true landholder in
case of the dispute over the land. This is the case when dispute arises over
rural land among landholders concerning boundary, the holding title, or

other cases.®?

The Office’s mandates need resources such as qualified human resources and

material resources. In these regards, the head of West Arsi Zone Rural Land

Administration and Use Office states that:

The office has 31 posts. But currently, it is only 17 posts (including head of
the office, experts, and secretary) which are filled by the necessary
manpower. Regarding the qualification of employees, it is possible to say
they are qualified staff for their posts. For instance, the experts are
composed of employees who have educational background related to law,
engineering, surveying, economics, IT and others. However, there is noon
job training to update their knowledge and skills. Besides, there are no
incentives for them though sometimes-educational opportunity has been
given for some, for instance, masters level education opportunity was given

for two persons so far.®®

These factors may affect the capacity of the institution to perform the entrusted

duties. Thus, the existing posts should be filled by qualified personnel, and the

62

63

Interview with Mr. Petiros Tibeso, Expert on settlement, and disagreement over rural land at
West Arsi Zone Rural Land Administration and Use Office (Shashamene, 19 March 2018).
Interview with Mr. Takalign Gemechu, Head of West Arsi Zone Rural Land Administration
and Use Office (Shashamene, 15 April 2018).

23



Hawassa University Journal of Law Volume 3, July 2019

skills of employees should be updated through different trainings and educational

opportunities.

Concerning material resources, the researcher has observed that the Office has
three rooms, chairs for all employees, and computer facilities. Confirming that the
head of the Office states that ‘for each employee a computer is given be it desktop
or laptop. Moreover, the Office has additional budget for rural land registration and

certification besides normal budget of the Office’.**

2.2.3. Woreda Level: Woreda Rural Land Administration and Use
Office

At woreda level, Woreda Rural Land Administration and Use Office is established
to carry out land administration issues. Its arrangement is the same with zonal rural
land administration and use office. Accordingly, currently, 13 woreda land
administration offices are operating land administration activities in the West Arsi

Zone.

It mainly carries out registration of rural land and issues certificates. The
registration and certification can be at the time of initial registration and/or update.
At time of initial registration be it at first level or second level registration, the
Office registers land information and thereby issue holding certificate. After initial
registration is made the changes in land rights, land parcels, and landholdings may
occur due to inheritance, divorce, rent, gift, exchange of parcels, parcel sub-
division and parcel amalgamation. These require updating of initial registration to
have accurate land data. Thus, at the time of update, the Office registers the fact of
update and issue certificate for new land holder (save the case of update due to rent
by which the Office registers rent contract without issuance of the holding

certificate for new holder or lessee). Moreover, the Office issues new certificate in

* Ibid.
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case the landholder has lost the holding certificate. It also reports to zone rural land
administration and use office monthly.

Carrying out such functions needs sufficient human and material resources. Thus,
the qualification, number, incentives, and training of staff, and office facilities to
provide effective and efficient service are considered. In this regard, the interview
made with the expert of Shashamene woreda rural land administration and use

office indicates that:

The Office has 15 staff in the office (there are 35 staff including field
workers). Yet, their qualifications do not match with what they are doing.
Besides, there are no trainings and educational opportunities. Computers
are not available for all employees. The Office has only one room which is
also shared with the woreda environmental protection, forest and climate

change office.®

The researcher has also observed that the Office has only one room for the Office
and using it with woreda environmental protection, forest and climate change
office. This affects quality of services. The same is true for Arsi Nagelle woreda
rural land administration and use Office. The focused group discussion with the
experts of Arsi Nagelle woreda rural land administration and use office revealed

the following facts:®® There are no enough facilities such as computers for the staff.

% Interview with Mr. Tusa Tufa, Expert of land registration and certification at Shashamene

Woreda Rural Land Administration and Land Use Office (Shashemane, 28 March 2018).
Focused group discussion with seven experts at Arsi Nagelle Woreda Rural Land
Administration and Use Office (Arsi Nagelle, 15 March 2018). It encompasses experts of the
Office, and field workers (data collectors for the second level registration such as registrar and
surveyors). Some of them were worked as Kebele land administration committee, and also
currently carrying out second level registration. Currently, they work on land administration
and use. Their (except field workers) work experiences at the Office is from 5 years to 13 %
years.
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For instance, at the time of the second level registration and certification in the
Woreda, the surveyors shall wait to use a computer as one computer is given for
two or three surveyors. And also concerning the staff, the Woreda rural land
administration and use office has only ten staff including experts, secretary, and
head of the office. Besides, there is a mismatch between qualifications with the
work done. Furthermore, nothing has been done so far to update the skills of the
employees through training and educational opportunity. For instance, there are
employees who have been at the office for eleven, thirteen, and fourteen years

without educational opportunities.

Moreover, there are no incentives for employees. Even more, there are problems
related to expenses of fieldwork. Previously, the per diem for fieldwork was fifty
birr. But, currently, it is prohibited and is covered from the pockets of employees.
This has resulted in making employees reluctant to go for fieldwork. As a result,
the clients (farmers), who seek services which require employees of the office to
travel to the site of disputed land, are paying per diem for such employees. This
payment is institutionalized and the amount of payment depends on negotiation
between the assigned employee and the clients though it has no legal ground. This
is also what was observed by the researcher during field data collection.

This shows the existence of inadequate institution for rural land administration and
use at Woreda level. The problems mainly relate to lack of qualified human
resource, material resource, and incentive for the employees. Furthermore,
requiring the client farmers to pay per diem for employees will affect the decision
of such employees, open way for corruption, and exclude poor farmers who cannot
pay per diem for employees to get services. This will also affect accomplishment of
certification and sustainment of achievements of certifications unless the office

fulfills its material and human resource, and serve the communities equitably.
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2.2.4. Kebele Level: Kebele Land Administration and Use
Committee

Kebele is the place where actual work relating to the rural land certification is
done. For that Kebele Land Administration and Use Committee is established by
regulation no.151/2012.°” The Kebele Rural Land Administration and Use
Committee consists of 5 members and its accountability is to the Kebele
administration.®® Members of the Committee shall be elected by residents of the
Kebele for 4 years of service terms, and also the Committee members may be re-

elected for second term but cannot be elected for three consecutive terms.%®

The same regulation provides mandates of Kebele Rural Land Administration and

Use Committee as follows:®

v’ It gives awareness for people of the Kebele regarding registration,
undertaking of cadastral work of land and land holding certificate, and
regarding solution of conflicts and disputes on boundaries and holdings of
the land;

v’ It performs registration and surveying of land based on directive issued by

the Bureau.

%  ONRS Rural Land Administration and Use Regulation, 2012, Art. 29, Reg. N0.151/2012,
Megelata Oromia, Year 17, No.151.

Ibid, Art. 29 (1) and (2). In this regard, the same is affirmed by the responses of the interview
conducted with kebele land administration and use committees at Ararso Kebele of Kokkosa
Woreda (Ararso, 5 March 2018). They also state that there is no payment for their work which
is discouraging. This is also affirmed the responses of Mr., Takalign Gemechu, see supra note,
63.

When the elected Committee member has committed fault or failed to fulfill his/her
responsibilities shall be terminated before reaching the four years’ time and replaced by
another person. Supra note 67, Art. 29 (4) (5) & (6).

" Supra note 67, Art. 30.
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v" It keeps measured and registered data of land, cause land holder to get land
holding certificate up on confirmation by the Kebele Administration and
sends it to the woreda rural land administration and use office; and

v" It screens request of transfer of land use right through gift as to its legality
and then transfer to Kebele administration and if endorsed by Kebele
administration, it will be sent to woreda rural land administration and use
office).

Currently, there are 324 Kebele Rural Land Administration and Use Committees
performing the above mentioned functions in West Arsi Zone. This shows high
decentralization of rural land administration and thereby ensuring accessibility of
service which is line with good land governance parameters. However, there are
problem relating to skills of staff and lack of incentives to the employees as
confirmed by the Kebele land administration and use committees, and by head of

Zonal rural land administration and use office.
3. Rural Land Registration and Certification

Registration and certification of rural land rights, and thereby keeping up to date
and complete rural land information are among the main indicators of good land
governance. Land information includes information on what land (spatially), where
the land is, size of the land, boundaries, what land rights exist on it, who accessed
it, what it is used for or what it can be used for, and thus recorded in cadastres, land
registers or tax rolls.” Such information is fundamental to effective land
administration, and thus has to be registered and represented in some way as they
do not exist in a physical form. Moreover, it is much of importance to ensure the

quality of data in the registration system which can be assessed in terms of

™ Supra note 22, p. 4. See also Clarissa Augustinus et al, ‘Pro Poor Land Management:

Integrating Slums into City Planning Approaches’ (UN-HABITAT, Nairobi, 2004), p. 15.
Cadastre refers a type of map or diagram (or spatial representation) of where plots are in the
country. It can be linked to registered land records. Registration system is the way in which
information about rights on pieces of land is recorded, and kept as legal evidence.
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accuracy (for example, land parcel area measurements), up-to-datedness (that is,
whether all transactions subsequent to first level registration have been registered),
and completeness(whether all legal holders are registered). This facilitates easy and
predictable enforcement of claims on land, and facilitates land market allowing
land to move towards its highest and best use. Moreover, knowing who owns or
uses what land is also important for ensuring sustainable use. Making information
public and freely accessible through a computerized and transparent land
administration system also hampers corruption by making it easier to detect and

expose, and thereby enhances good land governance.”?

Cognizant of that, as elaborated in the preceding part, the necessity to establish an
information database that enables to identify the size, direction and use rights of the
different types of landholdings in the country such as individual, communal and
states holdings is recognized in Ethiopia.” For that the law provides that sizes of
rural lands under the holdings of private persons, communities, governmental and
non-governmental organizations shall be measured as appropriate using cultural
and modern measurement equipment’s; their land use and level of fertility shall be
registered as well in the data base center by the competent authorities established at

all levels.™

Accordingly, the Ethiopian government as whole has been implementing land
registration since the late 1990s in collaboration with some international donors,
most notably the United States Agency for International Development (USAID),
the World Bank and the United Kingdom Department for International
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Supra note 22, p. 5.

Supra note 27, Preamble and Art. 6.

™ Ibid, Art. 6 (1); supra note 30, Art. 15 (1).
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Development.” Implementation of land registration and issuing holding certificate
is also under way in West Arsi Zone of ONRS. The registration has two phases,
i.e., 1 and 2" level registration and certification. The parts that follow discusses,
both 1% and 2™ registration and certification issues such as process for the
registration, extent of registered land and issued certificate with incurred cost.
Besides, how data are kept, accessed and updated are also investigated. Moreover,
the comparison between 1% and 2" registration and certification is made to
scrutinize, and also what 2™ level certification added or missed compared to the 1%

level certification is analyzed.
3.1. The First Level Registration and Certification

The 1% level registration and certification shows measuring rural land through
traditional means and then issuing certificate.”® It was carried out in all woredas of
West Arsi Zone rural land from 2004 to 2015.”" The data obtained from West Arsi
Zone Rural Land Administration and Use Office shows that at the end of 2015 the
total registered land is 545,258.1 hectares out of the expected 636,828.936
hectares. Out of this private holding is 512,335.6 hectares which is registered for

268, 394 households and thereby 1% level certificates were issued for them.

And also 14,849.94 hectares land was registered as communal holding’® out of the
expected 48,222.61 hectares which is below the expected sizes. Besides, 18,072.57

hectares land was registered and certificates were issued for governmental and non-

™ David Chinigo, ‘The Politics of Land Registration in Ethiopia: Territorializing State Power in

the Rural Milieu” Review of African Political Economy Volume 42, 2015, p. 11.
<http://dx.doi.org/10.1080/03056244.2014.928613> last accessed on September 13, 2017.
® " Supra note 67, Art. 2 (18).
" Interview with Mr. Mohammad Amiin, Expert on Cadastral and Registration at West Arsi
Zone Rural Land Administration and Land Use Office, (Shashamene, 19 March 2018).
It is registered by naming the specific name of that communal land and the holding certificate
is kept with Kebele administrator on behalf of the community. In this regard, law also provides
that the certificate of common holding shall be kept with the representatives of the users or
Kebele administration. Supra note 67, Art. 15(8).
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governmental organizations (which include religious organizations such as church,
and mosques). Regrettably, state holding was not considered during the registration

and certification process.

According to the responses of experts,’® the registration has the following
processes: The process of 1% level registration and certification was started by
creating awareness to peasants at large. The information was given for Woreda and
Kebele administration and the farmers at large (directly from the region or through
trained woreda staff). Then Kebele land administration and use committees which
comprised five persons were elected by each Kebele community at the lowest level
of local government. Although attempt was made to include female members as
members of the committees, because of the culture and unwillingness of the
females, more than 95 percent of members of the committee were males in West
Arsi Zone. Then training was given for the committee members in selected place
by regional, and the remaining by woreda staff, and at special training centers and
those trained then train the rest of the committee. These members of committees

get training to undertake this endeavor, but do not get paid for their time.

That, Kebele land administration and use committees were the main actors in data
collection for the registration and issuance of the certificates. They carried out
demarcation of individual plots (boundaries fixed in terrain) by using traditional
means such as robe or some times by simple eyesight in presence of landholder,
and then filling it (all plots) on the first form (about boundary of land). Then
second form, which shows about the holder, was filled by the committee. These

both filled forms were transferred to woreda up on approval of Kebele

™ Supra note 77.During the focused group discussion, experts also affirmed the same, supra note

66. These whole processes of 1% level registration and certification were also affirmed by
previous research. See in general, infra note 83.
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administration. The woreda then filled all the collected information on the file
(book of registry) which is kept at woreda. Thus, in this 1% level registration system
the information that shows who have what rights in which parcels of land are

recorded in the book of registry which is kept at the woreda office.

After the book of registry was filled, holding certificates were issued for
landholders. Green card (holding certificate) which is prepared by regional bureau
is distributed to zones and then to woredas. This green card is filled by the woreda
and then given to land holder. Regarding farmers whose land holding is below
minimum holding size, i.e. 0.5 hectares, their name is registered and they are given
paper like receipt. But if they have scattered land combining of which makes it
more than minimum holding size, they are given normal holding certificate by

registering all plots.%°

The issued holding certificate is evidence of rights the holder has over the parcels
of land. The certificate is a green covered booklet. The contents of these books
include special number of book, name of the holder with his/her photo, name of
wife/husband, size of the land in terms of hectare, the modality through which that
land acquired, name/s or identifications of holders of the surrounding plot, and the

rights and duties of holder by referring to land laws.

The process and the service is accessible to peasants particularly in terms of cost as
the peasants required to pay only 5 Birr (at tax collecting office) to get holding
certificate.®* Moreover, it was carried out in a decentralized, participatory,
equitable, and transparent manner building on an elected Kebele Land
Administration and Use Committee with broad geographic participation which is in

line with good land governance.

8 Interview with Mr. Tafara Wondimu, Expert of land registration and certification at West Arsi

Zone Rural Land Administration and Land Use Office (Shashemane, 19 March 2018).

8 Supra note 66.
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Despite the fact that the first level registration and certification was participatory,
cost effective and was already covered almost all private land holding of 13

woreda of West Arsi Zone, it faced the following challenges.

First, relating to plot boundary. The first level registration and certification was
carried out using traditional means such as robe and relying on traditional
knowledge of the number of ‘oolmaa guyyaa fokkoo’ in Afaan Oromo 2 of a plot.
In some cases, it was carried out simply by eyesight. The plot is described by
naming the neighbors on the North, East, South and West. This is weak on the
description of the land plots, which neither includes a map, nor any kind of spatial
reference (save a list of neighboring landholders), and only gives a roughly
measured or estimated indication of the acreage.®®> Moreover, the exact size of plot
is unknown. As a result, it fails to control boundary disputes, and the encroachment

of communal land.%

The second challenge relates to updating the registered information. If the records
are not being kept up to date, the usefulness of the whole process will be
insignificant, if not futile. Good land governance requires good and updated
records management for effective service delivery.®® This is because collected data
will lose much of its value unless the collected data is kept up-to-date. To ensure

sustainability of the gains achieved,®® authorities must see that land records are

82
83

It refers to the size of land that takes one day to plough using one pair of oxen.

Klaus Deininger et al, Assessing the Certification Process of Ethiopia’s Rural Lands’

(Colloque international “Les frontieres de la question foncicére- At the frontier of land issues”,

Montpellier, 2006), p. 3.

Supra note 66.

Tony Burns and Kate Dalrymple, Conceptual Framework for Governance in Land

Administration (International Federation of Surveyors Article of the Month, August 2008), p.

12.

Empirical studies have shown the multiple positive impacts of first level registration and

certification programs (in Amhara, Oromia, SNNP and Tigray regional states) such as

increased tenure security; increased investment on soil and water conservation, including
33
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updated to show changes over time. For sustainability of the gains from 1% level
certification in rural areas, land records need to be properly maintained, in
particular, those involving the registration of changes. Thus, updating the record is
necessary particularly in cases of rural land transfer through legal grounds such as
donation, exchange for land consolidation, or inheritance, or rent (though it is

temporary).

Despite that, the formats of the registry book are not suitable for updating the land
information. This is because, the registry book is holding based and has only one
line in the book per holding. Thus, the registry book lacks sufficient space to record
all of the details of parcels in a holding. As the result, limited space in the book
leads to cross-references to fact sheets, which are not an integral part of the registry
book as practical solution. Furthermore, data are kept manually and not arranged
properly, and thereby affecting speedy service as it takes time to search and
provide services. Additionally, most of the time documents are lost and tore.
Besides, any person (from all staff) can access it and then can take or hide the

documents and thereby making it susceptible for informal payment.®’

Furthermore, the law also fails to provide the procedure for updating the record.
Yet, the focused group discussion with experts revealed practically developed
procedures or updating which depends on nature of updates.®® For instance, in case
of request for updating the record due to disputed inheritance, all the legal heirs

should come to the Office.®° The legal heir who was given the certificate of heir by

terracing and bunding; increased tree and perennial crops planting; increased land rental
market participation; improved access of women to land; and reduced land related disputes.
See in general, Klaus Deininger et al, Rural Land Certification in Ethiopia: Process, Initial
Impact and Implication for Other Countries (World Bank, Washington D.C, 2007).

Interview with Mr. Aman Jarso, Expert on engineering and surveying at West Arsi Zone Rural
Land Administration and Use Office, (Shashamene, 13 March 2018).

Supra note 66.

Practically, if there is no dispute among heirs over the inheritable land, the heirs will not have
to come to the Office for update. Rather, they can divide the land among themselves on their
own.
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the court will have to come to woreda rural land administration and use office.
Here, the heir shall bring certificate of heir. Then s/he will fill the form which is
prepared at the Office for that purpose. Up on that the woreda office register it on
cross-references to fact sheets and issue the holding certificate for the heir/s/ on the
plot of land of which the share or size is determined by the court. And also, the
original landholder will be erased from the register and the certificate should be

returned to the Office.

In case of update because of donation, the parties shall fill the form at Kebele and
then the Kebele will approve it up on checking the relation of parties, i.e., as to
whether the transferor can transfer land legally to the transferee.”® Then the parties
will come to woreda rural land administration and use office by bringing contract
of donation together with the filled form which is approved by Kebele
administration. Woreda office also checks the legality of transfer and if it finds it
contrary to the law it will be rejected. If it is accepted the woreda office will
register and issue the certificate for both donated and remained plot accordingly.
The filled form by parties and contract of donation are attached to the book of
registry. The change is also made on the original documents. The same is true for
the case of rent except for the holding certificate remains with the holder, and does
not go to the transferee of plot.** And also no need of erasing the original record

rather only attaching filled form and rent contract.

In all forms of permanent transfer, practically, land certificates are reissued with
descriptions of plot-splitting, new owner(s)’ details, voiding original certificates,

and parallel changes in land registry books (which are done in cross-references fact

% Interview with Kebele administrator at Adaba Xixa Kebele, Arsi Nagelle Woreda (Adaba Xixa,

14 March 2018). The same is affirmed by experts, see supra note 66.
%8 Supra note 30, Art. 15 (13).
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sheets which are not an integral part of the registry book). Peasants will not pay
anything to get services. They may fill forms which are provided by the office and
then directly get service.*” The only required payment is five birr per holder in case

the holding certificate (green card) is to be issued.*®

However, mostly in cases of transfer by donation and rent the parties prefer to do it
informally rather than going to the Office. In such cases, not more than 5 to 10
percent go to the Office to request for the necessary modification of the record.*
Although the main reason for transferring informally and not seeking its update
need further research, it can be said that the main reason is not cost related.
Admittedly, the time and travel required to do so can be an issue because, in most
cases, records are updated at the Woreda (not Kebele) level. Unawareness and
cultural related problems can be mentioned as the main reasons.”® Furthermore,
most farmers had little knowledge about the regulative provisions on inheritance
and minimum plot size — the provision aimed at restricting subdivision of land to
avoid plot fragmentation (the latter is considered to hamper land productivity).*
This has resulted in increasing of situations in which the individuals using the land
on which they do not have valid certificates in their names, even though they have

legitimate claims to the land.

% Supra note 87. The same is revealed by women peasant who was at the office seeking the

identification of land holder because of the disputes over the land over which she is claiming.
The new holding certificate (green card) issued when; the holder lost the first given holding
certificate, and the land is transferred through donation and inheritance. In all cases the
required payment is five birr per holder rather than per plot as the certificate contains as many
as the plot one holder may has.

Supra note 66.

Previous empirical research by Ethiopian Economic Policy Research Institute, Land Tenure
and Agricultural Development in Ethiopia (Ethiopian Economic Association, Addis Ababa,
2012) also shows that lack of awareness in the communities was found to be rampant in
SNNPR (73%), Oromia (71%) and Amhara (54%).

Wibke Crewett and Benedikt Korf, ‘Ethiopia: Reforming Land Tenure’ (Review of African
Political Economy No. 116, 2008), p. 213.
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The other problem during 1% level registration and certification is that it mainly
focused on private land holding, and state holding is not considered. It does not
also cover all communal holdings, for example, as mentioned above, data obtained
from West Arsi rural land administration and use office shows that it is only 30.8
percent of communal land holding of West Arsi Zone which is registered.
Furthermore, though on the reports it is always stated as if the 1% level registration
is completed all private rural land holding, many facts are showing that it was not
totally covered. For example, data obtained from West Arsi Zone rural land
administration and use office shows that 512,335.59 hectares of private land
holding is registered out of expected 576,884.11 hectares of private land holding in
the zone. This indicates 88.9 percent is registered while 11.1 percent of private land
holding is not registered. Besides, in the woreda in which 2™ level registration has
started, the fact that some peasants have not registered their land has been
revealing.”” The causes were the problems related to boundary problem, dispute by
inheritance, case of divorce and informal land deals. Because of these factors, it
was ignored during 1% registration and no one turned back to it except some
peasants whose dispute is solved by court and thereby come to the Office to get
occupation of land through assistance of the latter.*®

3.2. The Second Level Registration and Certification

Currently, the 2" level registration and certification using modern means and
computerizing data on rural land holding that is found in West Arsi Zone is

ongoing as of 2012.% It started in the seven Woredas of West Arsi Zone in
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Supra note 62.

Supra note 87. Besides recognized private land holding, there are peasants who occupy
forestland especially in Nansabo and Adaba Woreda and thereby not registered, and not yet
evicted.

% Supra note 63.
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different years: 2012 in Shashamene and Arsi Nagelle Woredas; 2014 in Dodola
Woreda; 2016 in Kokkosa Woreda. The second registration uses GPS*® and Ortho
Photo'®. In six Woredas of the Zone, i.e., Shashamene, Arsi Nagelle, Dodola,
Gadeb Asasa, Adaba, Shalla, and Kokkosa the registration is being carried out by
GPS while in Siraro Woreda it uses ortho photo.'®* Accordingly, the second
registration and certification of rural land of two Woredas, namely Shashamene'®®
and Arsi Nagelle Woredas of West Arsi Zone are on completion stage.

The interview with experts, data collector and focused group discussion revealed
the processes of 2" level registration and certification.™ Accordingly, the
processes of registration and certification started by creation of awareness for all
farmers as to the usefulness of 2" level registration. Besides, they were informed as
they shall appear on their land holding by carrying their 1% level-holding certificate
at time of measuring the land for the 2" level registration and certification.

The process of 2" level registration is carried out by three persons namely, the
informant, the surveyor and the registrar. This one team (three persons; one
informant, one surveyor and one registrar) is for each Kebele. Informant is elected

from the Kebele by community based on his/her local knowledge. His role is giving

100 Geographic Information Systems (GIS) is a computer tool for creating, storing and analyzing

information that is related to certain geographic features in digital maps, such as land parcels,
roads, administrative areas and buildings.

The interview with experts shows that it has more accuracy and less error than GPS. See, supra
note 87.

Supra note 87.

Supra note 65. However, the 2" level registration and certification is faced challenges in
Shashamene Woreda. This is because huge land of its pre-urban area is sold informally. The
land is currently held by the buyers who do not have 1* level holding certificate, and those who
are not farmers, and those who come from the city. As the result Shashamene Woreda rural
land administration and use offices faces difficulties especially in seven Kebeles of
Shashamene Woreda which are surrounding Shashamene city, and thus stopped the
certification process in this area.

Interview with contractual staff i.e. surveyor, informant and registrar of Dodola Woreda Rural
Land Administration and Use Office (Dodola, 1 March 2018); supra note 66; supra note 77.
The process of registration is almost the same in all Woreda as it is carried out under direction
and follow-up of the Zonal Rural Land Administration and Use Office.
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information. The payment for informant is 2.17 birr per plot. Surveyor and registrar
are non-permanent (contractual staff) employees for this purpose only. They are
employed by Woreda rural land administration and use office. They are persons
who are trained in surveying and IT, and qualified as level 111, or level IV. Their
role is that the surveyor measures the land using GPS while the registrar records
the measurement result. Their duty covers inserting the data to computers and
preparing certificates. They are paid 13.60 birr (for surveyor 8.60 birr while for
registrar is 5 birr) per plot of land irrespective of other factors including size and

location of land.

After land is registered and holding certificate is prepared what is expected from
landholder is only taking the certificate as it is totally for free. Even more, the
required photo for certificate is taken for free by employees of the office using
digital camera, and then inserted in softy copy of certificate and printed with
certificate. This is in line with good land governance which demands for efficient
procedures related to land administration that generally allow transactions to be

completed quickly, inexpensively, and transparently.

Although the titling process provides certificates of holding, it does not bestow
ownership rights. Yet, it is considered as an incentive that will encourage farmers
to sustainably manage the land they hold. Based on the focused group discussion

with farmers:

After registration and certification, the fear that rights over land may be
encroached by rich neighboring land holders or the government waned
away since the holder has registered his/her land and given certificate for it.
Yet, the fear that their land can be taken any time by the government with
insufficient compensations still lingers. The compensation paid by the

government is not fully reinstating the landholders. The compensation paid
39
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by government is very less compared to the price by which the farmers may
sale their land informally. Thus, the farmers (especially those in the outskirt
of cities) opt to sale their land informally as the cities are expanding to their
land before the government expropriates their land by paying little

money. %

The certificate can also provide a concrete proof of holding rights thereby
facilitating compensation and exercise of land rental rights. Security is believed to
be maintained and further increased by the additional benefit obtained from the
secured land and certificate of holding. When the farmers able to lease out their

land and use their certificate of holding as collateral to access credit service,'*

they
realize that they are exercising their property right and this further strengthens their
security and increases land conservation activities. The worth of the certificate is
multifaceted where transfer of land rights is allowed unfettering.'®” Certification,
however, becomes an issue in case of inheritance. Since landholders are restricted
to whom they can bequeath their usufruct rights and the minimum plot size, heirs
of small plots may not receive individual certificates, but may need to cultivate the

land in a way that maintains the integrity of the plot.'%

105 Focused group discussion with 9 farmers of Ebicha Kebele, Shashamene Woreda, West Arsi

Zone (Ebicha, 12 March 2018). Included in the group were two females and seven males (two
youth, two adults, three elders). Among members some of them have faced land disputes
before court, and also holders who have sold land holding informally.

However, although all the legislative instruments fail to put provisions in mortgaging of
farmers land use rights, recent practices indicated that Micro Finance Institutions (MFIs) that
the researcher consulted in Shashamene city have been using holding certificates as collateral
to release credit to the farmers. The MFIs seem to work in an informal way although there is
no legal provision to refer and make such transactions legally binding.

Supra note 5, p. 44.

108 Supra note 96, p. 209.
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3.3. The First Level vis-a-vis Second Level Registration and
Certification

The comparison between the 1% and 2" level registration and certification can be
made on many grounds. The parts that follow juxtapose the first and second level
registration and certification from different vantage points.

a) Nature of Registration

The 2™ level registration is parcel based, **

i.e.,, the landholder can take
certificates for as many land plots as possible.*’® As a result, holding certificate is
issued for each plot though it is held by one person. On the other hand, the 1% level
registration is ownership based, i.e., the holder of land takes one certificate for all
plots. This shows though the holder has many plots in different places, all plots are
registered on one holding certificate.

b) Accuracy of Registration

The 2" level registration is accurate as it is done by scientific means namely GPS
and Ortho photo. It clearly shows the exact location and size of the plot which is
described in geo reference using longitude and latitude. The methodology used in
this pilot relied on hand-held GPS receivers (costing approximately 6000.00 ETB
each), and computerized storage of data and maps.'** To the reverse 1% level
registration was not accurate as it was carried out using traditional tools such as
robe and simple eyesight. As a result, it does not show the exact location and size

of the plot rather than showing boundary by naming adjacent landholders or other

% This parcel is unique, permanent, capable of change when the property is subdivided or

consolidated, convenient for users and suitable for computerization, easy to understand and
remember, and accurate. To maintain the holdings nature of the records, a holding index can be
set up and maintained with a link to the parcel index.

The same is provided by the law. Supra note 67, Art. 15 (6).

Supra note 87.
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things. The data is also kept manually especially by books of register which is
difficult to update.

c) Cost of Registration and Certification

During the 1% level registration, the holder of the land has to pay five birr to get or
replace green card or holding certificate while the certificate issued during the 2"
level registration is given to land holder free of charge. Besides, there was no
payment for data collector i.e. kebele land administration and use committee
during 1% level registration. While during 2™ level there is payment for those who
carry out the processes of registration and certification. Accordingly, for surveyor
8.60 birr, for registrar 5 birr, and for informant 2.17 birr per plot of land is paid
regardless of its size and location. Thus, service is more accessible to farmer in
terms of cost in 2" level certification (as the holder can get the service totally for
free) than in 1% level certification (as the farmer pays five birr to get the service or
for certificate).

d) Covered Rural Land

The 1% level registration was mainly focused on private holding. The state holding
was totally neglected. Communal holding was also not covered as expected. On
the other hand, 2" level registration covers the whole all land holdings as nothing
is left out of the GPS. It is also registering disputed land. It is registering as
disputed land, and the certificate will be issued to whom the land will belong up
on determination of court or other means. This was not the case during 1% level
registration as the disputed land was excluded.

e) The Content of Certificate

The 1% level certificate of holding contains name of husband and wife, and only
photo of husband (or only photo of wife where the wife is holder of land though it
is rare). On the other hand, certificate of holding issued during 2™ level

registration contains both names and photo of husband and wife (all wives in case

of polygamy).
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Regrettably, the 2" level certification does not include the category of land which
was referred to as category A, B, or C during 1% level certification. The law
requires the measurement of land as to its size, use and fertility.**> To that end, at
the time of 1% level registration, Kebele land administration and use committee
categorized land as A, B, and C based on its fertility."® Category A is highly
fertile land, category B is middle one while category C is infertile land which is
not suitable for agriculture. This was done by traditional means i.e. by visiting the
land and then considering the types of soil the land contains. Though the land is
graded as A, B, and C category, it does not exactly reflect the fertility of land as it
was not identified scientifically. Moreover, those who participated in land
valuation revealed that many farmers do not want to register their land as top
category (i.e. Category A). This was related to the fear that tax will be imposed
based on the category of the land. Previous research also found that a common
concern of many farmers was that, following the registration, the land tax would

rise consistently.™*

As a result through informal payments or kinship with the
Kebele land administration and use committee many of the farmers are able to
register their land as category B or C by escaping category A, and thus resulting in
improper categorization even through traditional means.*> Regardless of land
categorization by traditional means, and existence of improper categorization even
through traditional means, no one has till now returned back to registering land
value.

Even more the 2" level registration, which is hoped to overcome deficiencies of
1% level registration, has failed to consider the fertility of land. But what 2" level

registration adds for land value is only determining exact size of the land (which

12 supra note 27, Art. 6(1); supra note 30, Art. 15 (1). But no provision clearly states about value

of rural land.

Supra note 87.
Supra note 75, p. 16.
Supra note 66.
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can be one element for determining land value). This absence of land value affects
compensation in case of expropriation as ensuring that expropriated landholders
are getting fair and commensurate compensation involves the land value element
of land administration. It also affects rural land use taxation.

f) Contribution to Fairness of Rural Land Taxation

Peasants pay tax based on land size which is also not exactly measured during 1°
level registration. Peasants are required to pay rural land use payment and
agricultural income tax for their land holding. For both taxes it is only the size of
land which is taken into account. Land fertility and its location (accessibility to
water, urban or cash crop area), actual annual production, and other factors are not
considered. Moreover, those who hold five hectare and more pay equal amount of
tax. For instance, the amount of tax for rain dependent farmers is a shown in the
table below.'®

Table 1: Rural Land Taxation Rate in ONRS

Agricultural Income Tax and Rural Land Use Payment

Land size (hectares) | Rural Land Use Agricultural Total (Birr)
Payment (Birr) Income Tax (Birr)

<05 15 Exempted 15

0.5t01.0 20 20 40

1.0t0 2.0 30 35 65

2.0t03.0 45 55 100

3.0t0 4.0 65 70 135

40t05.0 90 100 190

>5.0 120 140 260

116 Revised Rural Land Use Payment and Agricultural Income Tax of Oromia Regional State’s

Proclamation issued to amend the previous Proclamation No.99/2005, 2007, Art. 3 (1), Proc.
No. 131/2007, Megeleta Oromia, Year 15, No. 13.
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The focused group discussion conducted with farmers revealed that though the
amount of tax is not so high, the way it is imposed, is not fair as it disregards
fertility, and size of land (if it is more than five hectares).**’” They also stated that
there are informal payments that accompany rural land use payment and
agricultural income tax. These include payment for governing party membership,
sports, Red Cross and others. If the rural land use payment and agricultural income
tax is to be 15 birr, with those other accompanying payments it is more than 100
birr. This is also affirmed by deputy head of Oromia Revenue Authority West Arsi
Zone branch.'*® Regarding the collection of land taxation, both farmers’ income tax
and rural land use payment shall be collected by the Revenue Bureau of ONRS or
chairperson of the Kebele Administration delegated by the Revenue Bureau upon
signing obligation to collect rural land use payment and income tax, and then
deposit the revenue he collected to the Revenue Bureau which finally deposited at
Finance and Economic Development offices by Revenue Bureau.''® Practically
also in West Arsi Zone, rural land use payment and agricultural income tax are
collected by the chairperson of the Kebele Administration with his kebele
committee.’®® This is by receiving receipt from revenue office, and the commission

for the collector is 3 percent of collected tax.

However, the problem related to imposing land use payment and agricultural
income tax based on only size has affected the fairness of taxation and extent of
collected tax. This is exaggerated by the fact that the land size is not clearly known

17" Supra note 105. Those farmers, who hold more than five hectares of land, are currently few

due to subdivision of holding rights mostly through donation and inheritance. Fortunately, they
have not complained concerning current land taxation.

Interview with Mr. Hasan Sinbiru, Deputy Head at ONRS Revenue Authority West Arsi Zone
branch (Shashemane, 13 April 2018).

ONRS Rural land Use Payment and Agricultural Activities Income Tax Amendment
Proclamation, 2005, Cumulative reading of Arts. 2 (9), 5(2), 6(2), and 10(3), Proc. No.
99/2005, Megeleta Oromia.

Supra note 118.
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119
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by 1% level registration which was done by using traditional means like rope or
eyesight. This has resulted in low imposition and collection of both land use
payment and agricultural income tax. The data obtained from Oromia Revenue
Authority West Arsi Zone branch, for example, shows that currently the revenue
from both land use payment and agricultural income tax is only 4.5 percent of total
revenue of West Arsi Zone. Currently, (in 2018) the revenue authority has planned
to collect 490 million birr from all sources out of which 22 million is from farmers
(i.e. land use payment and agricultural income tax). In 2017 also the revenue
authority of the Zone was planned to collect 420 million birr from all sources out
of which 22 million birr was to be from land use payment and agricultural income
tax. The collected amount in total was 347 million birr out of which 20 million birr
was from land use payment and agricultural income tax. This shows that success
in the collection of land use payment and agricultural income tax (which achieved
more than 90%) is higher when compared to the total collection which is 82.6

percent.

However, the plan for land use payment and agricultural tax remain constant every
year. This is because the revenue authority has not considered 2" level registration
which was hoped to bring exact size of rural land. The reason for not considering
2" Jevel registration for land taxation is that it doesn’t cover whole rural areas of
the Zone, and imposing on the covered area will bring dissatisfaction by farmers’
thinking that it is discrimination.?* Thus, the revenue authority is waiting for full
coverage of rural land of the Zone by 2™ level registration for applying updated

size of land for land taxation.

Yet, as other land value such as fertility and location are also missing from 2™
level registration, it is difficult to think that the fairness of land taxation will be

realized.

L Ibid.
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g) Land Use Planning

Good land governance requires land use planning which should be able to cope
with future land demands, avoid unrealistic standards that would force large parts
of the population into informality, and be implemented effectively.'® Cognizant of
that, the Federal Rural Land Administration and Use Proclamation calls for the
preparation and implementation of land-use plans and the establishment of land
administration and use information systems which take in to account soil type,
landform, weather condition, plant cover and socio economic conditions and which
is based on water shed approach.'?® To that end, ONRS rural land administration
and use proclamation empowers Oromia Agricultural and Rural Development
Bureau (currently ONRS Rural Land Administration and Use Bureau) for
developing and implementing guiding land use master plan.'* Moreover, ONRS
rural land administration and use laws have embedded a number of provisions that
call for the development and implementation of land-use plans, and provide penalty

for any land user who violates land use plan.'?®

Despite that, both 1% and 2" levels of registration and certification fail to consider
land use planning. Even though, the land use planning case team of Rural Land
Administration and Use Directorate was planned in the first GTP to have national
master land use plan, the country yet has no any master rural land use plan. This

was attributed to the financial and capacity problems for such preparation.’?® In

122 sypra note 10, p. 31.

2 Supra note 27, Art. 13.

124 supra note 30, Art. 18.

125 bid, Art. 18 through 25, and 27; Supra note 67, Art. 33 (4); and supra note 63.

126 Abebaw Abebe, ‘Ethiopian Federal Rural Land Administration Institution Practices,
Challenges, Gaps and Recommendations’ International Review of Humanities and Scientific
Research, p. 298. http://www.irhsr.org/papers/Jun2017-10.pdf last accessed on December 20,
2017. Even though such problems are there, the case team is trying its best for the master land
use plan preparation. With the financial and technical support of FAO, the case team has
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addition, the government’s attention is on the certification. Land use planning is

not given great concern unlike land certification.

As a result, there is no palpable action relating land use master plan in West Arsi
Zone, and also even no one knows the proper land use to punish land users for non-
compliance.’?’ The interview with head of West Arsi Zone Rural Land
Administration and Land Use shows that hitherto no land has been taken from
farmers on the ground of improper use. This is also affirmed by the legal expert of

the same Office who states that:

It is difficult to say certain farmers used land improperly because the nature
of each land as to its fertility, and ingredients of soil is not measured
specifically. There is also a problem relating to determining the extent of
degradation which amounts to improper use. Due to the absence of
standards of improper land use, so far, no land has been taken from the

landholders on this ground.*?®

This has resulted in land degradation and deforestation. Moreover, high tracts of
fertile lands are used for industry, construction, urbanization and other purposes as
anyone who accessed rural land can use it for whatever purpose s/he wants to use

which in turn affects efficient use of scarce land resource.
h) Link between 1% and 2" level registration

Concerning the relevancy of the 1% level registration for the 2" level registration,

the focused group discussion with experts revealed that 1% level registration has

prepared project document for the plan preparation. In addition, the experts are giving
successive trainings for the regional state experts on the land use planning.

Supra note 87.

Interview with Mr. Dassu K/Gabriel, Legal expert at West Arsi Rural Land Administration and
Use Office (Shashamene, 13 April 2018).
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contributed to the 2™ level registration in terms of time and cost.*® This is due to
the fact that the 1% level registration has settled issue relating to whom specific land
belongs. Specific landholder is identified by 1% level registration, thus at the time
of the 2" level registration the expert easily goes on measuring land using GPS.
Even in cases where the land is transferred from the holder of the green card to
other person be it through inheritance or donation, the 2™ level registration is made
in the name of the original holder so long as such transfer is not registered in the
Office and thereby green card is not issued to the transferee.** This is to speed up

the process, and new holder can come to the Office and get an update for it.
Conclusion and Recommendation

Currently in Ethiopia land, be urban or rural, is a constitutional issue, and its
ownership belongs to state and Ethiopian people’s, and thus individuals are entitled
to only usufructuary rights over rural land. Accordingly, certification of holding
rights is recognized over three types of land holding namely private, communal and
state holdings. For implementation of these rights, administration of land is
decentralized to different stakeholders. Simply put, the responsibility to administer
land is given to regional states while federal government is empowered to enact
land laws. In line with this, rural land administration matters in ONRS are currently
handled by Rural Land Administration and Use Offices which are established in
the hierarchical arrangement within the regions, from the Bureau at the top to the
Kebele at the bottom. This shows high decentralization of rural land administration
(including certification) which is in line with good land governance parameters.
But there are facts that reveal the existence of incapacity of these institutions which

have resulted from lack of qualified human resource, material resource, and

129
130

Supra note 66.
Supra note 77.
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incentive for the employees. For instance, concerning kebele committee there are
problems of skills and incentives (as their job is for free). Furthermore, at woreda
office, there is a practice of requiring the client farmers to pay per diem for
employees for fieldwork which is contrary to good governance in land

administration.

To secure holding rights and land information, land registration and issuing holding
certificate has been carried out in West Arsi Zone of ONRS in two phases. The 1%
level was carried out in all Woredas from 2004 to 2015 by which the total of
545,258.1 hectares of land were registered out of the expected 636,828.936
hectares by using traditional means such as robe or eyesight at kebele level.
Although this 1% level registration processes and the services were accessible to
peasants, they faced challenges like inaccuracy, incompleteness, and unsuitability

for updating.

Currently, the 2" level rural land registration and certification which is using
modern means and introduced computerized data is ongoing in seven Woredas of
the Zone as of 2012. The process of registration is carried out by a team of three
persons, namely informant, surveyor and registrar. Then, holding certificate is
given totally for free. The 2" level registration and certification is different from
the 1% level on many grounds such as the fact that it is parcel based; uses scientific
means like GPS and thus shows exact location and size of the plot; holding
certificate is given to land holder totally free of charge; there is payment for data
collector; covers all types of holding; registers also disputed land; and issues

holding certificate with both names and photos of husband and wife.

Though the 2™ level certification shall be appreciated for its accuracy of land data,
for instances, land size and exact location, it fails to give due concerns for fertility
of land as the land grade is totally missed from the holding certificate. The grading

of land at the time of 1% level registration was not scientific and many farmers were
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able to register their land improperly by fearing that tax will be imposed based on

the grading of land. Regardless of that, till now no one has revisited and rectified

this, and even more, it is not considered by the 2" level registration. Besides, the

2" Jevel certification, like the 1% level certification, does not consider rural land

use planning as a result of which anyone who accessed rural land can use it for

whatever purpose s/he wants to, and thus making it difficult to ensure proper use of

land.

Therefore, the following measures are suggested by the author to sustain the

strength of the certification and overcome the challenges of rural land certification

of the study area.

a)

b)

Computerization and updating land data: computerizing land data is not an
end by itself rather it also needs to be updated timely so that the
achievements of the 2" level certification can be sustained.
Capacity-building: the government should take action on capacity-building
which requires adequate investment in human and material resources
including buildings and equipment so that the 2™ level certification can be
accomplished shortly and then its achievements can be sustained.
Regarding human resources at the time of hiring, the qualification to the
position should be the primary test. Besides, regularly training (or giving
educational opportunity for) the staff to update their competences and skills
are necessary. And also, Kebele land administration and use committee
members should be given training and incentives to carry out their assigned
responsibilities.

Filling gaps in the land laws: it is recommendable to put in place the laws
that determine process and standards of registration, update, and its fee

which is accessible to the community. The law should also provide for land

o1



Hawassa University Journal of Law Volume 3, July 2019

d)

taxation which should consider all factors of land value such as its fertility
and location.

Public awareness creation: There should be more public awareness creation
activities about the importance, and procedures for updating land
information (and the consequence for not updating) with empowered
authority to update. Furthermore, public awareness programs should be
ongoing programs of information dissemination rather than be one-time
affairs.

Complete rural land records: the 2" level rural land registration which is
covering all categories of land holdings (i.e. communal, state, and private
land holdings) should be accompanied by all land information including
fertility and use plan of each plots. Then updating it accordingly for its
multifold significances such as land use planning (which ensures
environmental protection and efficient use of land), imposing equitable land
taxation, and reducing land related disputes and also easily resolving once
disputes arise.

Extending the right to use rural land certificate as collateral to access credit
services: this will increase the realization of the benefits of land
certification for farmers as they realize that they are exercising their
property right which will further strengthen their security and increases land

conservation activities.
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Administration of Copyrights through Collective Management Societies in

Ethiopia: Exploring Legal Gaps and Challenges
Kahsay Gebremedhn Weldegebrial*

Abstract

This article examines the legal gaps and other challenges that hold back the
administration of copyright and neighboring rights through the system of copyright
collective management societies. Effective collective management of copyright
requires, inter alia, comprehensive copyright legal framework that provides robust
rights and remedies to owners and /or authors of works, and facilitates the
establishment and operation of copyright collective management societies. The
author of this article argues that the Ethiopian copyright legal regime lacks clarity
on the requirements of three sectors of copyright and related rights for
establishment of collective management society, and status of royalty. The
copyright legal regime failsnot only to recognize users’ right to negotiate in the
process of setting up royalty scheme and fees, but also to incorporate principles
that should be considered in setting up royalty schemes. Moreover, the copyright
legal regime fails to recognize private levy system, regulate online environment,
and limits government role in the regulation of collective management societies.
These findings call for revising the Ethiopian copyright legal regime to ensure
effective administration of copyright and neighbouring rights through the system of
collective management of copyright.

Key Terms: Administration, Copyright, Collective Management Society, Ethiopia
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Introduction

The underpinning rationale for the legal protection of copyrighted works is that
such protection benefits not only owners but also the state and the society in many
ways, including economic development.® States, thus, devised policies, legal
frameworks and developed institutions such as copyright collective management
society (hereinafter CMS) to ensure copyright owners are benefiting from their
works. CMS facilitate rapid and lawful access to information in a relatively
inexpensive way.? They are also guardians of the rights of copyright holders’ and
create a favorable environment for creativity by providing fair remuneration to

copyrights holders and incentives for future creation.’

In the field of copyright and neighboring rights, functioning CMS have
irreplaceable role to overcome the difficulties faced by both owners and users of
copyright and related rights of works. The number of users of copyright and
neighboring works increased and became difficult for the right holders to
individually negotiate with users and manage legal use of their works.* Equally,
users also faced difficulties to negotiate with individual right holders due to time
and distance constraints.” In view of these, copyright owners collectively
administer their rights through CMS. Yet, the effectiveness of CMS, depends on

factors such as having well-developed copyright legal regime and active

Gervais Daniel, ed., Collective Management of Copyright and Related rights, Kluwer Law
International, (2015), p. 6,

Dorian Chicora., The Role of the Administrative Authorities and Collective Management
Societies in Promoting Creativity and Copyright Based Industries,
http://www.wipo.int/edocs/mdocs/mdocs/en/wipo_ipa_ge 08/wipo_ipa_ge 08 theme08 3.pdf
, lasted time accessed on September 29, 2018.

®  World Intellectual Property Organization (WIPO) and International Federation of
Reproduction Rights Organizations (IFRRO), Collective Management in Reprography, Open
Training, unescoci.org/cgibin/page.cgi?ghtml;d=1pdf , last time accessed on June 25, 2018.
Ficsor Mihaly, Collective Management of Copyright and Related Rights at a Triple
Crossroads: Should it Remain Voluntary or May it be “Extended” or Made Mandatory,
http://bat8.inria.fr/~lang/orphan/documents/unesco/Ficsor+Eng.pdf , last time accessed on July
28, 2019.

> Ibid.
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government involvement especially in developing countries where the copyright
holders are not economically and technically in a position to establish and
effectively run CMS.°

Until the entry in to force of the Penal Code’ and Civil Code® in 1957 and 1960,
respectively, Ethiopia had no legislation that recognizes copyright of works. Since
these laws were not adequate to address issues of modern copyright protection, the
government enacted the Copyright and Neighboring Rights
Protection Proclamation in 2004 (hereinafter copyright proclamation) as the
country's first comprehensive legal framework on the matter.® However, till the
enactment of Copyright and Neighboring Rights Protection (amendment)
Proclamation No0.872/2014 though attempts had been made by professional
associations of copyright owners to enforce copyright and related rights through
collective management societies, *° it was very difficult to establish functioning
collective management societies mainly because of legal challenges. The
amendment is, thus, meant to address such legal challenges and thereby enable

copyright owners to collectively administer their rights.

CMS proclamation embodies more functional and extensive provisions that

regulate formation and function of CMS. Following its enactment, owners and their

Supra note 3, p. 13.

The Penal Code imposes imprisonment or fine on a person committed copyright infringement.
Penal Code of the Empire of Ethiopia, 1957, Arts. 675 and 676, Proc. No. 158 ,Neg. Gaz.,
Year 16, No 1.

The Civil Code had an independent section that deals with copyright protection. Civil Code of
the Empire of Ethiopia, 1960, Arts 1647 through 1674, Proc. No. 165, Neg. Gaz., year 19, No
2.

®  Copyright and Neighboring Rights Protection Proclamation, 2004, Proc. No. 410/2004, Fed.
Neg. Gaz., Year 10 No. 55.

Ethiopian copyright holders and their professional associations established a collective
management society referred to as Ethiopian Copyright and Neighboring Rights Collective
Management Society (ECNRCMS) in November 2009, though it had not been functioning.
Interview with Ato Uqubay Berhe, Former President of ECNRCMS, on October 15, 2018.

10
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professional associations established Ethiopian Copyright and neighboring rights
Collective management society in 2017. However, it is not yet engaging in issuing
licenses and collecting royalties. And, some professional associations such as
musician association have opposed its establishment and worked to establish new
copyright collective management society.’! Although the improvements made
under the CMS proclamation are commendable; there are still shortfalls that are left
unaddressed. CMS proclamation fails to recognize users’ representation in setting
up royalty scheme and fees, and incorporate principles that should be considered to
set up royalty schemes. Besides, the copyright proclamation fails to recognize
private levy system, appropriately incorporate legal provisions to regulate online
environment, and limits government role to regulation of collective management
societies. This article, therefore, addresses gaps pertaining to the copyright legal
regime and other challenges that hold back the administration of copyrights and

neighboring rights through the system of CMS.

To do so the paper is structured in to five sections. Section one briefly reviews the
concept of copyright collective management society, its evolution, purposes and
functions. Under section two, common features and practices of functioning CMS
are presented. Copyright collective management models adopted by different
jurisdictions are highlighted in section three. Section four examines, at a greater
length, legal gaps and other challenges of collective administration of copyrights
and neighboring rights. The article, finally, concludes by putting forth points that
can help address the legal blind spots and other challenges. The discussions in
these sections, thus, indicate the need for revisiting the copyright legal regime so as
to ensure effective administration of copyrights and neighboring rights in Ethiopia

through the system of copyright collective management societies.

1 Interview with Dawit Yiferu, President of the Ethiopian Musicians’ Association, on June 5,

2018.
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1. Copyright Collective Management Societies: A Brief Insight

Copyright collective management society refers to an entity or organization
established by government or individual copyright right holders to provide license,
collect royalties, distribute collected royalties to members, enter in to reciprocal
arrangements with other collecting societies, and to enforce moral rights of
copyright holders.*

The evolution of CMS dates back to 18™ century.* Copyright has been managed
collectively since the late 1700s and it is frequently claimed that it started in France
in 1777, in the field of theatre, with dramatic and literary works.'* The first of such
organization was Society des Auteurs et Compositeurs Dramatiques (SACD),
created in 1777 in France by playwrights to collect fees from theatres that had
refused to pay them for the use of their plays. Then Society des Auteurs,
Compositeurset Edituers des Musique (SACEM), was established in 1851 by
composers and music publishers, to collect money for the live performance of
music in cafes.”® Whereas, the development of neighboring rights’ collective
management societies has recent history, and the main reason for that is absence of
any statutory support for neighboring right claims in most jurisdictions.’® At
international level, neighboring rights has been legally recognized since the
enactment of the Rome Convention, 1961, which has also provided the base from

which most national neighboring rights legislations have developed.'” The earliest,

2 Supra note 3, p. 9.

B pid.
¥ pid.
5 pid.

6 paul Berry, Introduction to Collective Management of Copyright and Related Rights: a

Regional Approach, http://www.wipo.int/meetings/en/details.jsp?meeting_id=3662, last time
accessed on September 24, 2018.
Y Ibid.
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Phonographic Performance Limited (PPL), was formed in 1935 after British court
in a landmark decision Gramophone Co. Ltd. v. Carwardine recognized record
producers rights for the first time.*®

Coming to the rationale that led to the emergence of CMS, it is based on the theory
that CMS constitute an efficient way of organizing the lawful exploitation of works
in those fields where individual licensing would prove impossible or impractical.™
And, it is certainly cheaper to share the financial expenses of negotiation,
supervision and collection of royalties among the greatest possible number of
parties.?’ Thus, incapacity of owners of copyright and neighboring rights to
effectively and efficiently administer their rights and transaction cost of customers

are the rationale for the development of CMS.

With respect to functions, CMS are responsible for monitoring where, when and by
whom copyright and related right works are being used; negotiate with users or
their representatives; grant licenses against appropriate remuneration and under
sound conditions; collect remuneration; and distribute it to copyright and related
right holders.? In addition to these principal functions, collecting societies

undertake other related activities such as

Improving and defending the base of rights the organization manages
through action for legislative change and court action to establish
precedents in law; enforcement by court action of the rights managed

where infringement or piracy occurs; information and education related

¥ 1bid.

19 Zhang Zijan, Rationale of Collective Management Organizations: An Economic Perspective,
https://journals.muni.cz/mujlt/article/download/3620/5666, last time accessed on October 1,
2018.

Watt Richard, Collective Management as a Business Strategy for Creators: An Introduction to
the Economics of Collective Management of Copyright and Related Rights.
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_emat 2016 3.pdf , last time accessed on
October 1, 2018.

Supra note 3, p. 12.
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to intellectual property and the rights managed; social or cultural action

in the industry concerned.?

Moreover, CMS engage in other related activities such as cultural, social and
educational activities. In recognition of such important roles, most CMS of
different jurisdictions normally make provisions for a cultural fund within their
budget to promote their national arts and culture through events such as concerts,
workshops, and the provision of music scholarships to develop local cultural talent

and promote national creativity.*®

2. Common Features and Practices of Functioning Copyright Collective

Management Societies

There is no uniform guiding principle for the effective establishment and
functioning of CMS that can be applied in all countries. As there is no one-size-fits
all model, countries should devise their copyright collective society laws and
institutional frameworks by taking into account their respective socio-economic
and political realities.** However, there are some common minimum requirements
that should be in place in order to ensure effective functioning of CMS. Reviewing
the experiences of its member countries’ copyright collecting societies; World
Intellectual Property Organization (WIPO) identifies four minimum requirements
for effectiveness of CMS. These are:

22 Ang Kwee Tiang, Collective Management Organizations, Their Role, Functions and Structure,

www.wipo.com, last time accessed on August 10, 2018.

2 bid.

2 W Liu, Models for Collective Management of Copyright from an International Perspective:
Potential Changes for Enhancing Performance.
http://nopr.niscair.res.in/bitstream/123456789/13410/1/JIPR%2017(1)%2046-54.pdf last time
accessed on September 25, 2018.
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a) legislation that provides solid foundation for establishment and
operation of CMS; b) vigorous and effective enforcement mechanisms;
c) exercise and management of rights that ease access to copyright

users; and d) role of the government in enforcement of copyrights.”®
These requirements are discussed one after the other below.
2.1. Legislation

This minimum requirement calls for putting in place a copyright legislation that
recognizes the rights of copyright owners and authors unambiguously setting
exceptions and limitation to copyrights.®® And, in accordance with such
requirement, a copyright legal framework should properly facilitate and regulate
the establishment and operation of CMS.?" Accordingly, a comprehensive legal
framework serves not only to effectively protect rights of authors or owner of
works but also to ensure effective establishment and operation of collective

management societies.

As regards the rights of owners of works, a copyright legislation should consist of
exclusive economic and moral rights which include right to reproduce the work (or
make copies); right to communicate the work to the public, right to create
translations and adaptations of the work, right to claim authorship (right of
paternity), and right to object to any changes that would be prejudicial to the
author’s honor or reputation (or right of integrity).28 A national copyright

legislation should also incorporate provisions governing copyright contracts; and

25
26

Supra note 3, p. 3.

Uchtenhagen  Ulrich, Establishment of Collective = Management Organizations,
http://www.wipo.int/about ip/en/copyright_societies.html, last accessed on July 3, 2018.

27 bid.

% bid.
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the establishment and functioning of copyright collective management

organizations.?

The other area of concern for copyright legislation should be the exceptions and
limitations to the exclusive rights of owners of works. Copyright legislation should
contain provisions that support collective management of works and should make it
clear that users must obtain permission to use protected works. Irrespective of the
form and method that a national legislation takes, any solution for mass uses of
copyright-protected works should be founded up on two principles. First, it should
guarantee remuneration to owners and other rights holders; and second, it should
be easy for users to respect.*® For copyright collective management societies serve
as bridges between owners and users by easing lawful access to copyright and
related righted works, copyright law that incorporates principles and detailed
provisions to facilitate effective establishment and operation of collective

management societies serves to attain such objective.

A copyright legal regime should also incorporate a principle to prevent dumping of
foreign copyrighted works because absence of such protection would affect the
interest of the national authors.®* That is to say that CMS will be successful if
national and foreign works are protected in the same manner. In other words, CMS
can effectively carry out their roles if only if a country commits itself to treat works
by national authors and by foreign authors on an equal footing by acceding to the
international conventions. The problem in the absence of protection against

dumping of foreign copyright-protected works is aptly summarized by Ulrich in

2 bid, p. 13.

% Tarja Koskinen-Olsson and Nicholas Lowe, General Aspects of Collective Management,
http://norcode.no/wp content/uploads/2013/03/WIPO-Module-1.pdf, last accessed on October
10, 2018.

Supra note 26, p. 4.
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that “where foreign works are not treated in the same way and therefore remain
without protection, they will constitute a kind of “dumping”, since no royalties
have to be paid for them, and will thereby undermine any reasonable utilization of

domestic works”.*?

There are also some specific requirements that well-developed copyright legal
regimes shall incorporate; that is, monopoly of the copyright collecting society,
especially in developing countries, should be legally declared.® It shall also
determine the relationship of CMS and government with respect to the

establishment and operation of copyright collecting society.**
2.2. Tackling Piracy through Effective Enforcement Schemes

Vigorous and effective enforcement mechanism is other common minimum
requirement for functioning copyright collective management society. Organized
piracy of copyrighted works that manifests in different forms is said to be
extremely harmful to creative industries and undermine their very foundation.® It
is important that the illegal uses are curbed effectively, as piracy has a negative
effect on the exercise and management of rights. In states where effective
enforcement mechanism is not put in place, apart from copying the entire
copyrighted works by users , other types of infringements such as photocopying of
legally protected works for educational purposes in universities also exist.*
Effective collective administration of copyrighted works can only exist if the
copyright enforcement system of the country functions. Thus, illegal uses should
be curbed effectively, as it is impossible to compete with free uses and the positive

effects of proper management are severely hampered by piracy.

2 lpid, p. 3.
2 lbid, p. 4.
¥ For more discussion on the requirements of legislation, supra note 30, pp. 11-17.
% World Intellectual Property Organization, Establishment and Functioning of Collecting
. Management Organizations, www.wipo.com last accessed on November 20, 2018.
Ibid, p. 4.
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2.3. Exercise and Management of Rights

Ensuring easy access of copyright permissions to users either through individual
licensing or collective management system is crucial for creating a compliance
culture. In terms of preferences, copyrights owners first choice is individual
licensing of copyrights.®” Collective administration of works comes into play when
individual exercise of rights becomes ineffective and thus collective management
system is an effective and practical solution for rights holders, users and society at

large.

There are problems in clearly demarcating between collective and individual
licensing of copyrighted works.* Collective management customarily deals with
“secondary rights” involved in multiple uses of protected works.* However, the
line between primary and secondary rights is blurred.** Therefore, there should be a
clear legal boundary that demarcates primary and secondary rights and practical
steps in order to reduce the likelihood of obstacles in collective administration of
rights.*> Meanwhile copyright owners, collective management societies and
concerned government institutions should establish a line of communication and

guidelines so that they may avoid overlaps in giving licenses.*

Legal monopoly of copyright collecting societies in a given legal area has also got

a wide acceptance in most jurisdictions especially when or where a copyright

3 Ibid.
B Ibid.
¥ Ibid.
0 Ibid.
2 Ibid.
2 Ibid.
2 Ibid.
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collecting society is a newly introduced entity.** Some jurisdictions, however, left
the issue of monopoly of copyright collective management societies to be
determined by the voluntary union of all national and foreign right holders, thereby
leading to a de facto monopoly position.* The rationale behind such precondition
is that where several societies for the same rights and the same works in a country
exist, it is not possible to make a precise demarcation between their activities.*®
That is to say, the adoption of homogenous collective management model creates a
difficulty to ascertain works administered by copyright collecting society as it
accepts establishment of multiple collecting societies for the same category of

works and rights.
2.4. Role of Government

Traditionally the role of government in CMS was limited to granting intellectual
property rights by enactment of legislation; putting a balance between copyright
owners and user interests (for instance by creating exceptions and limitations to the
exclusive right of copyright holders); offering international protection through
membership of the multilateral conventions such as Berne Convention, Universal
Copyright Convention, and Rome Convention.*” These days, however, the roles of
government are multi-faceted, as they involve policy-making, formulation and

implementation of appropriate legislation; enforcement and management of

“ Denmark, Finland, Iceland, Malawi, Norway, Russia, Sweden, France etc., are States which

legally provide monopoly position to copy right collecting societies in a given legal area.

WIPO and IFRRO, supra note 3, p. 14.

United States of America, United Kingdom, Canada, Argentina, Brazil etc., are States which

left the issue of monopoly position of copy right collecting societies to be determined by

voluntary agreement of right holders. Ibid, p. 17.

" Ibid.

" Goldstein Paul, International Copyright: Principles, Law, and Practice (Oxford University
Press, Oxford, New York, 2001), p. 14.
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copyrights, and other tasks often include education and awareness-raising

activities.*®

In some jurisdictions, governments are directly involved in the enforcement of
copyrights by creating close collaboration with police and customs authorities.*®
Most importantly, governments have irreplaceable role, especially in developing
countries, in facilitating the formation and operation of collective management
societies, in particular at its initial stages; because copyright owners may not be in
a position, both financially and technically, to establish properly functioning
system of collective management.”® Some other countries, mostly in the global
south, go beyond assistance and give CMS a semi-governmental structure.”® The
reason behind government support is thatauthors’bargaining power was minimal;
they were being exploited by users of their works like private companies with

better financial power.

To sum up, financial, technical and other sorts of government support have a lot to
do with the effective establishment and operation of copyright collecting societies.
Government support is especially crucial in developing countries like Ethiopia
where copyright owners are not economically and technically capable to ensure

effective establishment and successful operation of copyright collecting societies.*®

48 ;
. Ibid.
“ WIPO, A Guide to Copyright Organization of Trinidad and Tobago, http://www.wipo.int/, last
accessed on August 20, 2018.

% bid.
L bid.
% Ibid.
> Ibid.
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3. Operating Models of Copyright Collective Management Societies

Collective Management Societies of different jurisdictions perform a number of
common roles. They provide a single point of access to content for those wishing
to reproduce copyright materials and, in this way, help to keep administrative costs
of secondary licensing to a minimum.>* They also ensure content creators are
rewarded for any copying or reproduction of their work and they act as advocates
for their members. However, there are some significant differences in the forms of
collective societies across countries, because of the legislative framework under

which they operate and the economic, social and political realities of the countries.

Taking the legislative framework in which CMS operate, the International
Federation of Reproduction Rights Organization (IFRRO) classifies the operating
models of copyright collecting societies into three, namely voluntary collective
management societies, extended collective management societies, and compulsory
collective management societies.” Each of the models will be discussed in detail

below.
3.1. Voluntary Collective Management Society

Under this model of collective management, the mandate of collective societies to
provide license and collect royalties from users are voluntarily entrusted to them by
copyright owners. Individual copyright owners have the right either to transfer their
rights to the collective management society or individually license and collect

royalties from users.”® There is no law which governs the role of CMS and their

> Ibid.

% Supranote 3, p. 15

% Argentina, Brazil, Canada, Chile, Colombia, Ireland, Hong Kong, ltaly, Jamaica, Japan,
Kenya, Mexico, New Zealand, South Africa, South Korea, Trinidad and Tobago, and Uruguay
are some of the countries with legal regimes which permit voluntary collective licensing.
United Nations Education, Scientific and Cultural Organization (UNESCO), the ABC of
Copyright, http://www.unesco.org/culture/copyright, last time accessed on September 20,
2018, pp. 15-22.
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relation with the individual right holders. Put differently, the relationship between
the copyright collecting societies and copyright holders shall be determined by
agreement of the organizations and individual right holders.

In jurisdictions that recognize full-fledged voluntary collective management model,
copyright owners authorize collective management societies to negotiate and grant
licenses, collect remunerations and distribute collected royalties among right
owners.>” There are also partial voluntary collective management models in which
right owners directly conclude contracts with users of their works and only entrust

their collective societies to monitor performances and collect royalties.*®

In this model, to address the issue of competition of collective management
societies, some countries chose monopolistic approach® and some other countries,
on the other hand, opted for co-existence of homogenous collective management
societies.®® Countries that have monopolistic approach assign certain collective
management societies to take public authority role or allow only one collective
management society to take role in each business (sectors of copyright and related
rights). Put differently, only one collective management society may be established
to administer one type of copyright and related rights and that the scope of one
collective management society shall not conflict with another lawfully registered

society.

" Fiscor, Mihaly, Collective Management of Copyright and Related Rights in the Digital,

Networked Enviroment, Daniel Gervais. Collective Management of Copyright and Related
Rights (2006). https://www.ivir.nl/publicaties/download/CMCR_5.pdf last accessed on July 19,
2018.
% Ibid.
*®  Some of the countries that adopted the monopolistic approach are Belgium, Greek,
Netherlands, Spain, France, Germany, Sweden and China; Ibid.
For instance USA and Canada allow existences of many collective management societies that
may administer same sectors of copyright and related rights and encourage competition among
them. Ibid.
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3.2. Extended Collective Management Society

Extended collecting society is similar to that of voluntary collecting society except
that the agreements reached between users and collective societies are extended to
cover rights of owners who have not specifically mandated the collective society to
act on their behalf.®* As Mihaly notes, the essence of extended collective
management model is that if there is a sufficiently representative collective
management society that is authorized by majority owners in a given field, it shall
be legally extended to administer rights of other owners who have not authorized
the society to manage their rights.®> Even so, owners are able to opt out of the
collective society if they wish. This model tries to balance efficiency of collective
management society by legally extending their functions from the voluntary
members to non-represented right holders and copyright and related right owners
by allowing freedom of opting out. It is widely used in Nordic countries, Canada
and China.®®

3.3. Compulsory Collective Management Society

Under compulsory copyright collecting society, right owners are obliged by law to
negotiate secondary rights through CMS with no opting out.* This model
represents that although owners of works are granted exclusive rights, it is

1 In some countries (such as Denmark, Finland Iceland, Malawi, Norway, Russia, and Sweden) ,

especially when the individual right holders are well organized, voluntary licensing is
supported by legislation so as to guarantee fully covering licensing to the users (e.g.). Id, p. 17
See also, Dietz, Adolf, Chinese Copyright System: Anglo-American or Continental European
model, International Forum on the Centennial of Chinese Copyright Legislation, Renmin
University of China. Beijing, 2011. www.cpt.cn/uploadfiles/20110107112242548.Pdf, last time
accessed on September 12, 2018.

82 |bid, p. 48.

8 Supra note 57, p. 10.

8 Although management of copyright and related rights as an exclusive right is a voluntary act,
in cases of compulsory collective management rights holders cannot make claims on an
individual basis. Compulsory license is introduced in 1995 by France according to which
individual right holders are legally obliged to make claims only through collective
management organizations. Ibid.


http://www.cpt.cn/uploadfiles/20110107112242548.Pdf
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provided that they can only exercise their rights through CMS.%® This model of
copyright collective management was devised, inter alia, to avoid fragmentation of
rights which denotes “the fact that copyright and related rights are expressed in
terms of a bundle of rights applicable to discrete types of use ...; and each such
right can not only be shared by co-authors or their assigns, it can also be divided
contractually by territory, language, type of media”.®® Australia, Netherlands,
Singapore, and Switzerland are some of the countries that adopted this model of
collective management society. Private copying remuneration with a levy system in
that license fees are levied on copying equipment at the point of sale or for ongoing
operation and the collective society collects and distributes the fees to the rights

owner.%’

4. Copyright Collective Management Societies in Ethiopia: Legal Gaps and
Challenges

4.1. Normative Requirements for the Formation of Copyright Collective

Management Societies

Copyright and Neighboring Rights Protection Proclamation as amended by
Proclamation No. 872/2014 is the first law in the country to recognize and state out
specific requirements for the establishment of copyright collective management
societies. Prior to its enactment, CMS was legally treated like any other non-profit

65
66

Supra note 57, p. 42.

In the absence of mandatory model of collective management society, a single use of works
may require multiple license or authorization from different right holders and collective
management societies. See supra note 1 pp. 3-36.

" Example Belgium copyright legal regime. Ibid.
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civil society which had caused practical hindrances to functions of collective

societies, like collection and distribution of royalties.®®

Proclamation No. 872/2014 not only recognizes copyright collective management
society as special institution but also lays down both substantive and formal
requirements for its establishment and function thereof. Article 33(1) of Copyright

Proclamation No. 872/2014 states the formal requirements as follows:

An application for recognition of the formation of a collective
management society shall be submitted to the [Ethiopian Intellectual
Property Office] in a written form accompanied with [...]: a) description
of the types of members' creative works; b) internal rules and
regulations; ¢) memorandum of association; and d) list of sector
associations established under it, and their respective individual

members.5

As can be gathered from the above quoted provision, with respect to the formal
requirements, the law opts for the system of authorization or administrative
approval of copyright collective management societies. Hence, CMS shall make
application and get authorization from Ethiopian Intellectual Property Office so

that it can collectively administer rights of members.

In stating the substantive requirements, the Copyright Proclamation No. 872/2014

envisaged the existence of three sector associations as a requirement to establish a

%  Copyright collective management societies were established and regulated like other civil

society organizations; because collective administration of copyrights was not recognized in
the copyright proclamation no. 410/2004. Due to the absence of special provisions in the
copyright proclamation or separate legal regime, its establishment and regulated by Ethiopian
Charities and Societies Proclamation No 12/2009. As a result, such Copyright Collective
Management Society may not generate income from users and distribute collected fees among
its members. Charities and Societies Proclamation, 2009, Arts. 7, 103 and 92, Proc. No
621/2009, Fed. Neg. Gaz., year 15, No. 25.

Copyright and Neighboring Rights Protection (Amendment) Proclamation, 2014, Proc. No
872/2014,Fed.Neg.Gaz.,Year 21, No 20.
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new copyright collective management society.”® However, a definition for what
constitutes sector association is provided nowhere in the proclamation. As a result
different lines of arguments have been raised. Amenti noted that it could be
interpreted in two ways: 1) the requirement of sectorial associations connotes
copyright protection sectors in one organization; and 2) the requirement can be
defined as presence of at least three right holders associations even if all of them
belong to the same sector of copyright.”* On the contrary, in 2017, the Ethiopia
Intellectual Property Office (herein after EIPO) has rejected an application made
by Musicians’ Association, stating that the applicants shall join with two other
sector associations as the applicants association is considered as one sector.”” The
latter stand seems sound; because it is in line with the purpose of collective

administration of copyrights.

The other gap is that Copyright Proclamation No. 872/2014 fails to regulate the
requirement for establishment of sector associations and compositions thereof.
Besides, the term sector is not defined. These flaws can create fragmented
establishment of sector associations and formation of CMS. Owners of copyright
works residing in regional states and even small cities, for instance, can establish
sector associations by fulfilling the requirements for establishment of professional
association which are envisaged in the civil society’s proclamation.”® Such less

strict requirements for formation will cause proliferation of CSM.

" Supra note 69, Art. 32 (2).

™ Amenti Abera, ‘Collective Management of Copyright: More Than Two Centuries of Existence

in History; Two Years old in Ethiopia, https://www.academia.edu, last accessed in June, 2018.

Rahel Alemayehu, ‘Prospects and Challenges of the Ethiopian Copyright and Neighbouring

Rights Collective Management Society’ (unpublished undergraduate thesis, Mekelle

University Law Library, 2018), p. 34.

" Organizations of Civil Societies Proclamation, 2019, Proc. No0.1113/2019, Fed. Neg. Gaz.,
Year 25, No. 33.
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The ambiguity on the requirement of three sector associations is practically
creating obstacles on establishment and operation of copyright collective societies.
Following the amendment of copyright proclamation, copyright owners and their
associations have established a copyright collective management society in 2017.
Yet, thus far the copyright collective management society has not engaged in
collection and distribution of royalties because of; inter alia, oppositions made by
non-member copyright holders and their professional associations.” Ethiopian
Musicians’ Association has opposed the legality of the collective society stating

that it is not represented.”

As aforementioned, the position of EIPO on the requirement of sector association
is that the associations shall be from three sectors of copyright or related rights.
The sector associations of proposed collective management society may not belong
to the same sector of copyright or related right protection. "® For instance,
associations of music producers, performers and lyricists together may not form
collective management society for they are from one sector, music industry. In
June 2017, lyric writers, melody writers and the music composers made application
to establish a collective society; however, EIPO rejected their application stating
that all members belong to one sector, music industry.”” The Office added that
lyric writers, melody writers and the music composers are sub-divisions within
music industry, hence, are professional association (Yemoya Zerf in Amharic) but
not sectors (Yemesk Zerf).”® In its decision, the Office stated that such requirement

is meant to limit the number of collective societies to be established in the country

™ Ibid.
® Ibid.
% Ibid.

" Interview with Mr. Nasir Nuru; Copyright expert and coordinator in the Ethiopian Intellectual

Property Office, on September 14, 2018.
% lbid.
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as this would enable effective regulation of the collective societies by the

government.”

To sum up, EIPO’s interpretation and stand on the requirements in the formation of
CMS can reduce fragmentation and enhance effectiveness in functioning CMS as
well as ease regulation of societies. Although such requirement may contribute to
the practical challenges that copyright holders are facing in ensuring adequate
protection and enforcement of their rights, admittedly it is not the main challenge.
The main problems rather are the financial and technical incapability of copyright
owners; and the fact that the role of government is limited to regulation of
copyright collective management societies.

4.2. Royalty Schemes

Royalty scheme refers to a method employed to calculate the amount of royalty
collected from the users of work based on the type of work and the category of
users.Article 34 (2) of theCopyright Proclamation No. 872/2014 states that
collective management societies have a power to prepare and submit a royalty
scheme®® for approval to EIPO and implement the same when approved by the
Office. The right of copyright users or their associations to negotiate on the royalty
scheme can enhance effectiveness of copyright collective management societies in

implementing royalty schemes.

In many jurisdictions, users of copyright works are given a right to negotiate and

agree on the matter of royalty scheme.®® Non-recognition of users’ right to

" Ibid.
8 Supra note 86, Art. 2 (33).
8 | they fail to reach agreement, a third party like tribunal, court, copyright board or other body
determines a reasonable fee for royalty payment. In Australia, for instance, Federal Court of
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negotiate and agree may contribute to challenges in the enforcement of royalty
schemes because the setting up of royalty shall take into account the interest of

users and the countries’ objective reality.®?

Another challenge that needs to be noted is the absence of guiding principles on
preparation of royalty scheme. The proclamation does not provide any guideline on
how royalty scheme maybe determined; what it should include and how users may
be identified. Nor has the Office issued a directive or guideline to address this blind
spot. Needless to say, such legal gap practically holds back the new collective

management society in preparing royalty schemes.®®

4.3. Absence of Levy System

Failure of the Ethiopian copyright legal regime to recognize levy system® is the
other challenge for the copyright collective management societies. Levy system
refers to the right of copyright holders to remuneration for private copying of
copyright-protected works and most of the time it is applicable to private copying

Australia and State Supreme Courts have jurisdiction to determine a reasonable license terms
where it cannot be agreed. Canada follows a good trend in which Copyright Board of Canada
organizes hearings on tariff proposals filed by CMS; then tariff rates confirmed by the board
are published in official gazette. In China, any ordinary court can determine whether a license
term is reasonable. Other countries in which a third party has jurisdiction to decide reasonable
license terms when agreement cannot be reached between users and CMS include Kenya (High
Court), Brazil (State Courts) and Colombia (Civil Court Judges or the Colombian Copyright
Office)among others. Supra note 30, p. 15.

& bid.

8 Supra note 95.

8 This sort of remuneration was developed by Germany in 1985; and the remuneration in this
regard is paid by manufacturers or importers of the equipment that users could use to
reproduce copyrighted works. This sort of remuneration is also paid by large-scale users, like
schools, universities, research institutes and copy shops. The amount of tariffs to be paid by
manufacturers or importers of the equipment and by large scale users is determined by the
legislator under the copyright law. Private levying system is recognized in a number of
jurisdictions, including Austria, Spain, Poland, The Czech Republic, Slovakia, Romania and
Nigeria. Greenfield Ch., The Administration of Reprographic Rights and the Establishment and
Role of Reproduction Rights Organizations, https://www.wipo.int/mdocsarchives/WIPO_
CCM_KLA/WIPOCCMKLAO039.pdf last accessed on September 21, 2019


https://www.wipo.int/mdocsarchives/WIPO_%20CCM_KLA/WIPOCCMKLA039.pdf
https://www.wipo.int/mdocsarchives/WIPO_%20CCM_KLA/WIPOCCMKLA039.pdf
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of phonograms and audiovisual works.® This system is mainly applied in the form
of levies imposed on equipment and recording materials used for private copying.
Usually the levy or remuneration for private reproduction is paid by manufacturers

of the equipment or importers of such equipment and media.

The development of private levying system has some rationales. Experiences of
different jurisdictions and a number of studies reveal that in certain cases, in
particular in the case of phonograms and audiovisual works, private copying has
become so wide-spread that it is already unreasonable and prejudices to the
legitimate interest of the copyright owners.*® And, it has been found that such
violation of legitimate interest of copyright holders may not be effectively
controlled through the legal principles like civil and criminal remedies since it is
very extensive and impractical to enforce those remedies.®” Thus, the reason behind
evolution of private levying system is to reduce the prejudices or violation of
copyright in the name of exceptions and limitations to reasonable level.

4.4. Lack of Clarity on Some Normative Principles

The copyright proclamation lacks clarity on: 1) the extent of contribution required
to be considered for two or more authors as joint owners; 2) whether fair practice is
an exception to exclusive rights of author or copyright owners; and 3) standard of
proof in establishing infringement of copyright especially where the work is

reproduced in part.®

B bid.
8% bid, p. 6.
% bid.

%  Muradu Abdo, ‘Legislative Protection of Property Rights in Ethiopia: An Overview’ Mizan

Law Review, Vol. 7 No.2, 2013, pp. 196-198.
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The copyright proclamation lacks clarity on the extent of contribution required to
consider two or more authors as joint owners of a work. The copyrights
proclamation also fails to provide for requirements needed in case only one of the

co-owners opts to license or assign jointly owned copyright.

Another ambiguity that needs to be noted relates to fair practice as an exception to
copyrights. Absence of restricted qualifications like doctrine of fair practice to
exceptions creates a problem on legal exploitation of copyrighted works.®® The
other problem is that the proclamation does not provide standards of proof in
establishing infringement of copyright especially where the work is reproduced in
part. What is unclear in here is that, the degree of similarity that needs to be
established between the work alleged to have infringed the plaintiff‘s work to proof
violation of the latter’s copyright.90

4.5. Protection of Foreign Copyright Works

In addition to their conventional function, these days, copyright collective
management societies are trying to ensure their members economic and moral
rights abroad through reciprocal agreements and regional cooperation. However,
legal protection to copyright holders must be first ensured by a state by way of
ratifying relevant international copyright conventions. Although the primary task
which the emerging Ethiopian copyright collecting society should focus on is
securing economic and moral rights of copyright holders with in the country, to
fully secure interest of its members, there is a need to create international

cooperation and reciprocal agreements.

8 Daniel Mitiku, ‘Fair Practice under Copyright Law of Ethiopia: The Case of Education’ (LL.M

Thesis, Addis Ababa University, School of Law Library, 2010); see also Biruk Haile.,
“‘Scrutiny of the Ethiopian System of Copyright Limitations in the Light of International Legal
Hybrid Resulting from (the Impending) WTO Membership: Three-Step Test in Focus’ Journal
of Ethiopian Law, Vol. 25 No. 2 (2012) p. 159.

% sypra note 107, p. 198.



Administration of Copyrights ...

Ethiopia is not yet a member of most international intellectual property protection
conventions such as the Berene Copyright Convention, WIPO Copyright Treaty,
WIPO Performers and Producers of Phonograph Treaty, Rome Convention and the
TRIPS agreement.®® For a long period of time Ethiopia has been reluctant to sign
international copyright conventions.* The reason that is raised to justify Ethiopian
government’s reluctance to accede to relevant copyright treaties is that Ethiopia has
nothing to lose by not signing the relevant international instruments and this has
contributed negatively to the development of copyright in the country, as there is
no obligation emanating for relevant treaties that enjoins the government to make
the necessary legal reform to meet international standards.”® The argument that we
have nothing to lose but a lot to gain, however, is not convincing for two reasons.
First, though the nation has justifiable need for access to the world’s accumulated
knowledge and information, getting such through illegal way would encourage
copyright infringement and rent-seeking behavior among the potential copyright
and opt for foreign works since they are not protected in Ethiopia. That ultimately
affects the economic benefit of domestic copyright holders. Secondly, it may affect
the relation of the country with other nations which give due emphasis for

copyright protection.

A question that one can raise is, thus, whether local copyright rights can be

protected without the protection of foreign copyrights. Absence of legal protection

%' Getachew Mengistie, ‘Copyright and Neighboring Rights’ http://www.kluwerlawonline.com/

last accessed on November 1, 2018.

Proposal to become a party to international treaties was always rejected by prominent
personalities. The proposal to become a party to international treats was raised during the reign
of emperor Haileselassie, the Derg regime and the incumbent government. The major concern
which always led to the rejection of such proposals was that if Ethiopia becomes a party to
international treaties, the price of books will become too expensive due to the fees to be paid to
foreign collecting societies. The argument “we have nothing to lose but a lot to gain” always
o seems to have been the motto of the groups rejecting this proposal. Supra note 77, pp. 63-68.

Ibid, p. 73.
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to foreign works has a lot to do with the operation of copyright collecting societies.
Successful operation of copyright collecting society can be ensured where foreign
works are protected, that is to say if the nation undertakes to treat domestic and
foreign works on an equal footing by acceding to the international conventions. It
is worth mentioning that Ethiopia has been negotiating to accede to the WTO since
January 2003. The country will be, thus, bound by the TRIPS Agreement if and
when it joins the WTO, even if it has not ratified any of the existing international
intellectual property conventions. Furthermore, the current government expressed
its intention to accede to the Berne Convention, Paris Convention, Marrakesh
Protocol and Madrid Protocol, and currently Ethiopia Intellectual Property Office

is drafting a ratification proclamation.*
4.6. Rampant Copyright Infringement

In Ethiopia, the extent of copyright violation is said to be rampant even after the
promulgation of the copyright proclamation. Some of the reasons are that the
society’s awareness and economic capacity, absence of well-organized professional
associations, and lack of government support.*® Existence of rampant copyright

violation not only affects the copyright holders but also the public at large.*

Before the enactment of copyright proclamation, copyright holders like musicians
almost stopped producing their works due to fear of illegal reproduction and as a

result producers changed their production business into other sort of businesses.’’

% Birhanu Fikade, “Intellectual Property as Economic Tool” The Reporter, (July 8, 2017).

% Ibid.

% The effect of copyright violation is multidimensional. It discourages potential authors and
creators since it robs the creative authors and artists of their economic and moral rights.
Besides, existence of rampant copyright violation not only negatively affects copyright holders
and the government but also hinders the consumers for they usually get poor quality of
copyrighted products on the market.

" Supra note 77, pp. 73-78.


https://www.thereporterethiopia.com/author/birhanu-fikade
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An assessment of copyright violation conducted in 2012 by EIPO in nine cities®
shows that the level of copyright infringement is rampant, 64.7 percent. A study
conducted in 2014 also revealed rampant infringement rate.*® Another study that
EIPO conducted in 2014 shows that 80 percent of the music sold in Ethiopia was
pirated.™® Furthermore, it is found that more than 95 percent of music and 98
percent of locally made movies on the market are illegal copies.'®* Some copyright
infringements like broadcasting of music works, public performance and imitation
of music works are not considered as copyright violations.'* It is also common to
play music in hotels, cafes and other business centers which is not considered by

the business owners as copyright infringement.

A multitude of reasons can be mentioned for the extensive copyright infringements.
Suffice it to mention the following as being a few of the sources that are of the
interest to the functioning of copyright collective management societies. First, the
economic capacity of the users, in Ethiopia, like other least developed countries,
urges consumers to get pirated copyrighted works which is by far less costly than
original works. Thus, taking their economic position, users would prefer to buy the
illegally reproduced copyrighted-products at a lesser cost which in turn encourages
the persons who supply illegally reproduced copyrighted- works.

% The cities where the Ethiopian Intellectual Property Office assessed the level of copyright

infringement are Bahirdar, Harar, Diredawa, Gonder, Hawassa, Adama, Addis Ababa, Mekelle
and Dessie. Fiscal Performance Report of Ethiopian Intellectual Property Office, Assessment of
Copyright Infringement of Audio-visual Works, (2012, unpublished, EIPO), p. 13.

Fiscal Performance Report of Ethiopian Intellectual Property Office, Assessment of Copyright
Infringement of Music Works,(2014, unpublished, EIPO)

Supra note 94.

Kiya Tsegaye., ‘Copyright law in FEthiopia: Shining Law Zero Effect’
https://www.abyssinialaw.com/blog-posts/item/1487-copyright-protection-in-ethiopia-shining-
law-zero-effect last accessed on October 31, 2018.

Supra note 99.
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Second, the government is not yet striving to take measures against perpetrators.
Worst of all, government owned broadcasting organizations sometimes modify
some copyrighted works and copyright holders have not objected to such act.'®®
Some of the copyright infringements made by the broadcasting organizations are
with an implied permission of the copyright holders because getting a chance to
present copyright works on the media is considered as a privilege and copyright
holders often do not want to negotiate or raise legal action against the broadcasting
organizations.!® In other words, they do want to become embroiled in with
broadcasting organizations which are the only options for the copyright holders to
broadcast their works to the public. On the other hand, it is not affordable to pay
remuneration to all copyrighted works due to the financial capacity of the

broadcasting organizations.'®®

The absence of well-organized copyright associations further aggravates the
copyright violations in the nation. Though there are copyright holders’
associations, they are not active in bringing action against infringers on behalf of
the copyright holders in case of copyright infringement.'®® The main reason why
the associations are inactive in bringing legal action is chronic financial constraints.
Professional associations are limited to the capital city Addis Ababa and do not
have branch office at the regional states which in turn limits their endeavors to

create awareness and advocacy campaigns.'%’

Thus, as rampant copyright infringement is a sign of low copyright enforcement
scheme and culture in a given society, emerging copyright collective management
societies of Ethiopia would face difficulties to realize economic interests of their
members. Users would not be interested to pay royalties if they can get the

103 pjd.
104 pid.
105 pjd.
106 pid,

7 Ibid.
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copyrighted works for free through the unlawful channel which is prevalent these

days in Ethiopia.
4.7. The Online Environment: Internet

Development of Internet technology, at the international level, has become a very
challenging issue for copyright enforcement and function of CMS. It threatens
copyright collective management societies not only because of lack of technical
know-how as to its function but also the difficulties related to individual users
sharing of copyrighted works using the internet as mass media.'® That means an
individual end user of copyright-protected works such as music, with a view to
jeopardize the interest of copyright owner or due to other reasons, may release the
work through the internet from which other individuals can have access to the
copyright-protected works.'® What makes it difficult to control such kind of piracy
is that individual users have become a content provider that is to say by using
internet they can provide the copyright-protected works to other individual users

easily. In connection to this, Gervais wrote:

...in the case of broadcasts and of cable transmissions, the intermediary
responsible both for the technical operation and of getting content to end
users and for selecting the content is a professional. On the internet the
function is split. In the vast majority of cases, ISPs [intermediary service
providers] do not select the content. They merely provide the means to get
the content from one point to other. The point of origin may be professional

content provider, but it may also be another individual user. When

198 Supra note 3, p. 7.

19 |pig,
10 Ipid, p. 8.
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broadcasters were analogized with theater and concert hall operators, the
analogy held because both were making a professional use of copyright
content. On the internet individual end users have become “content
providers” but they are not professionals. Still, because right holders
analogize to professional content providers, they had no hesitation to apply
copyright, hitherto purely professional right, to those individuals, and that is
when and why the tension emerged. Tension because, on the other side,
individual users want to harness the enormous capabilities of the internet to
access, use and disseminate information and content.***

The development of internet technology creates wide and uncontrollable piracy
or copyright violation for the reason that both copyright holders and their
copyright collective management societies could not easily identify the
infringers because they are individual users. This is because, as mentioned
above, individual users, using advanced software developed by others
professionals to be used to browse on the internet, may share copyright-
protected works on the internet with other users. It is also impracticable to issue
licenses, like other professional copyright-protected works providers such as
broadcasting organizations, to individual users. Still, this sort of problem has
been occurring even in countries where there are well-developed and strong

copyright collective management societies.**?

Online environment has been spreading fast in Ethiopia. Today the numbers of
internet  service customers has reached 40 million.*®* Ethiopian
Telecommunication has launched its fourth generation network (4G network)
to enable the Internet users to be beneficiaries of a modern and efficient

1 bid, p. 9.

12 bid, p. 8.

113 EthioTelecom, Tele density in Ethiopia, https://www.ethiotelecom.et/, last accessed on April
21, 2019.
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service."™* With the growth of the Internet users, issues of intellectual property
rights protection in general and copyright protection in particular are likely to
come to the fore.

As aforementioned, well-developed copyright legal regime that can cope up
with the technological developments including internet should be in place in
order to ensure effective copyright enforcement and successful operation of
copyright collecting societies. When we examine the Ethiopian legal regime, in
connection with online environment, that whether Ethiopian copyright legal
regime is in position to tackle the challenges associated with development of
internet; there are two lines of arguments. The first line of argument is that the
copyright legal regime does not contain specific provisions dealing with
copyright-protected works on the internet; one may hold that the copyright
legal regime (the proclamation) is not in a position to combat the challenges of

online environment.

As a second line of argument, however, one may argue that the copyright legal
regime contains principles meant to extend protection to copyright works including
in the online environment. As envisaged under Article 2(6) of the copyright
proclamation, owners of copyrighted works have exclusive right to communicate
their works to the public using any mode of transmission including internet. It also
includes the act of sharing of copyright-protected works through internet.
Moreover, since it prohibits temporary copy of copyright-protected works and
temporary copying is an essential part of the transmission process through internet
without which messages cannot travel through the networks and reach their

destinations. The definition of reproduction stipulated under Article 2(25) of the

4 Ibid.
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proclamation can be interpreted to apply against individual internet users who

share copyrighted works.

Nonetheless, the existence of the aforementioned two legal provisions of the
copyright proclamation are hardly adequate to combat copyright violations in the
online- environment. As Kinfe and Halefom observed, the copyright laws do have
gaps on protection of computer programs; the liability and responsibility of online
service providers for the infringing actions of their subscribers; and does not
provide anything with respect to digital rights management systems and their

unlawful circumvention.**®

There are also technical difficulties to identify the infringers and evolution of
software which facilitate individual sharing of works on the internet. To alleviate
such problems, in some jurisdictions, governments and copyright holders, using the
principle of machine-by-machine are trying to develop software.’*® They also

developed legal mechanisms such as anti-circumvention law.*’

In a nutshell, internet poses a couple of challenges to the emerging Ethiopian copy
right collective management societies. The first challenge is related to the

inadequacy of legal regime and the other has to do with technical matter.
Concluding Remarks

Copyright collective management societies are effective and efficient in
collectively administering copyright rights and neighboring rights. International

115 Kinfe Micheal and Halefom Hailu, ‘The Internet and Ethiopia’s IP Law, Internet Governance

and Legal Education: An Overview’Mizan Law Review Vol. 9, No. 1, September 2015, pp.
156-163.

James, T.C. The Internet as a Challenge for Intellectual Property Protection: Indian
perspective, http://www.wipo.int/edocs/mdocs/mdocs/en/wipointsin98/wipo intsin982.doc, last
accessed on November 21, 2018.

Dorian Chirosca, ‘The Role of Administrative Authorities and Collective Management
Societies in Promoting Creativity and Copyright Based Industries’, http://www.wipo.int
/edocs.pdf, last accessed on November 21, 2018.
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practices show that depending on the specific socio-economic and political realities
of countries, there are different models of copyright collective management
societies. The common operating models of CMS that are put into practice are
voluntary, extended and compulsory collective management societies. Each model
has its own advantages and disadvantages. It is, however, to be noted that the
models should be adopted considering factors such as country size, capability of
copyright owners, and expertise. Besides, there are minimum conditions that need
to be put addressed for the effectiveness of copyright collective management
society of any model. These are legislation that provides solid foundation for
establishment and operation of collective management societies; vigorous and
effective enforcement mechanisms; exercise and management of rights that ease
access to copyright users; and the role of government in the enforcement of

copyright offices.

Despite the commendable progress made by Ethiopia in bringing about effective
copyright collective administration system by adopting and amending laws, and
establishing institutions, in this article the author argues that there are legal gaps
and other challenges which hold back the establishment and functions of copyright
collective management societies. The first deficiencies relate to lack of clarity on
some principles including the requirements of three sectors for establishment of
collective management society, and determination of royalty scheme. Second, the
copyright legal regime fails to not only recognize users’ right to negotiate in setting
up royalty schemes and fees but also incorporate principles that should be
considered in setting up royalty schemes. Third, the copyright proclamation fails to
recognize private levy system, fails to appropriately incorporate legal provisions
that regulate online environment, and fails to regulate dumping of foreign works,
and limits government role to regulation of collective management societies.

Lastly, the law lacks clarity on some normative principles such as the extent of
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contribution required to be considered for two or more authors as joint owners;
whether fair practice is an exception to exclusive rights of author or copyright
owners; and standard of proof in establishing infringement of copyright especially

where the work is reproduced in part.

The gaps and challenges discussed in this article call for amendments of the
copyright legal regime to include legal provisions that recognize representation of
copyright users in setting up royalty schemes. Besides, to ease process of
establishing copyright collective management societies and prevent fragmentation
of the same, the ambiguity as to the requirement of three sector associations should
be clarified by law. Furthermore, in Ethiopia since copyright and related right
holders are financially and technically incapable, the government should be made
responsible to extend special support to the emerging copyright collective
management societies. Moreover, In order to make the copyright holders economic
interest in the area of private copying enforceable, private levying system should
be recognized under Ethiopian copyright legal regime. Finally, as there is fast
internet user growth in Ethiopia, it is crucial to fine-tune the copyright legal regime
to respond to such new technological developments. Problems associated with on-
line environment or internet may not be resolved only by enacting laws, hence, in
addition to addressing the legal loopholes in this regard, it is indispensable to equip
the emerging copyright collective management societies with technological means
that will enable them to effectively combat copyright infringements in the virtual

world.

Taking the aforementioned measures can indeed serve the purpose of delivering
better efficiency and effectiveness in the formation and operation of copyright
collective management societies and enforcement of copyrights. And, equally
important, they can enhance productivity in the sector of copyright and economic

benefit to the owners as well as the nation.
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Perjury in Ethiopia: Legal and Practical Challenges in East Gojjam Zone
Mekonnen Nigusie* & Abreha Meselé*
Abstract

Perjury is a false testimony, in relation to facts material to the issue to be decided,
given by a party to proceedings before a judicial or quasi-judicial tribunal who is
(being) required to speak the truth. Witnesses are the major source of evidence in
the administration of criminal justice and other proceedings. However, witnesses
may also supply perjured testimony to courts that increases the conviction of
innocent persons. The conviction of innocent persons is intolerable error under the
FDRE Criminal Justice Policy and the FDRE Constitution. The article purports to
explore the various legal and practical challenges posed by the practice of perjury
in courts particularly in criminal cases. In order to explore the challenges, the
article used both primary and secondary data. The researchers found that perjury
is increasing in East Gojjam Zone courts leading to wrong conviction and
punishment of innocent persons. Moreover, perjury debilitates the trust and
confidence of the society towards the judiciary. This holds true as perjury is very
rarely charged against anyone who perjured. The article recommends that courts
must introduce better means of winnowing evidence by allowing suspects to use
cross-examination properly and other procedural safeguards the FDRE
Constitution guarantees. Moreover, the Office of Attorney’s should also raise
awareness of the society to hold better societal values. Lastly, there should be
possible interface between different institutions for better management of evidence.

Keywords: Perjury, Witness testimony, Truth, Justice Administration, East Gojjam
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Introduction
“Witnesses are the eyes and ears of justice.” Jeremy Bentham

In the modern world lying is becoming as common as honesty.'Biblically, telling
the truth is one of God’s Ten Commandments by which human beings are
commanded to practice. Despite the spiritual and legal® banning of lying, human
beings remain to be dishonest. In principle, people are required to be honest and
cooperative to the administration of justice. Fischweicher clearly depicted
that“[t]ruthful testimony is essential to the administration of justice and the
functional capacity of every branch of government.”® However, due to different
reasons including but not limited to personal gain, extending protection to families
and revenge, witnesses tend to be dishonest to satisfy their respective ends.*
According to Curriden “...family members and friends may commit perjury to

protect loved ones from incarceration during trial.”This is being practiced in the

Douglas Jack, Investigative Social Research: Individual and Team Field Research (Beverly
Hills: Sage Publications. Newbury Park, CA, 1976), p. 1. In this regard Griffin provides that
one cannot easily recreate lying clinically or study empirically, but recent research puts some
evidence of its frequency. Kern Griffin, ‘Criminal Lying, Prosecutorial Power, and Social
Meaning’ California Law Review, Inc.VVol. 97, No. 6, Dec. 2009, p. 5. As noted by Griffin,
studies have revealed that as many as one out of three job applicants lies to potential
employers; that nine out of ten college students have lied to sexual partners; and that study
participants lied to about a third of the people with whom they spoke in a given week. See also
David Livingston S., Why We Lie: The Evolutionary Roots of Deception and the Unconscious
Mind (St. Martin’s Griffin; Reprint edition, 2007), p. 2. As De Paulo also rightly put it the
average person tells one or two lies a day, but one set of subjects recording daily interactions
identified as many as three fibs or fabrications for every ten minutes of conversation. Bella M.
De Paulo et al, ‘Lying in Everyday Life’ Journal of Personality & Social Psychology Vol.70.
No. 5, 1996, p. 982.

2 The Criminal Code of the Federal Democratic Republic of Ethiopia, 9" of May, 2005, Art.
453, Proc. n0.414/2004, Fed. Neg. Gaz. clearly penalizes perjury.

Jessica Fischweicher, ‘Perjury’ American Criminal Law Review, VVol.45 No.2, 2008, p. 799.

*  See supra note 2, Art. 448.

®  Mark Curriden, ‘The Lies have It: Judges Maintain that Perjury is on the Rise, But the Court
System may not have enough Resource to Stem the tide” ABA journal, Vol. 81 No. 5, May
1995, p. 71.
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presence of provisions that prohibit the action of misleading administration of
justice by supplying false information under the FDRE Criminal Code. Perjury,
even if committed in a civil matter, is a criminal offense pursuant to Article 453(1)
of the FDRE Criminal Code. The practice of perjury is rampantly growing in
judicial and quasi-judicial proceedings in East Gojjam Zone. The problem is worse
when the testimony is made before judicial or quasi-judicial organs. This is true
because the decision would result in compromising the fundamental due process
rights of accused person recognized under the FDRE Constitution such as the right
to examine witnesses testifying against them, to adduce or to have evidence
produced in their own defense, and to obtain the attendance and examination of
witnesses on their behalf before a court.® This in turn leads to the wrong conviction
of innocents or the acquittal of criminals. These motivated researchers to explore
legal and practical challenges of perjury in East Gojjam zone. The research was
conducted in three selected woredas, namely Sinan, Quy (Debay Tilat Gin Woreda)
and Debre Elias. The woredas were selected purposefully based on the availability’
of cases relating to perjury. Included Data were gathered from Focused Group
Discussion (hereinafter FGD) and interviews with judges, public prosecutors,

investigative police officers, paralegals, and defendants.
1. Perjury and Cognate Offences: Conceptual and Theoretical Overview
1.1. Perjury

Defining the term ‘perjury’, though such terminology is most accustomed in

common law legal system, is not an easy task as it has been defined differently by

®  Constitution of the Federal Democratic Republic of Ethiopia, 1995, Art. 20(4), Proc.
no.1/1995, Fed. Neg. Gaz. no.1
The East Gojjam Zone High Court 2015-2016 G.C report reveals that, there were a huge
number of perjury in Sinan, Quy (Debay Tilat Gin) and Debre Elias woreda courts.
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many sources in various jurisdictions and at different times. Perjury is a crime that
occurs when an individual intentionally makes a false statement in judicial
proceedings after s/he has taken an oath or affirmation to speak the truth in either
criminal or civil proceedings.Curried clearly provides that, “perjury is the justice
system’s dirty little secret that no one wants to admit or confront”.? The term also
refers to an act of oath-breaking, false statement, false swearing, falsehood,
falseness, falsification, intentional misstatement, invention of lies, perversion of
truth, violation of an oath, willful telling of a falsehood, or willful telling of a lie.*

Simply put, perjury means:-

... [L]ying under oath, commonly in the context of giving testimony in
court. Such lying is different from simply making a mistake, because the
law requires that any perjuries statement be intentional. It is different from
evasion or half-truth because the perjury must be about some matter that the
witness believes to be false; creating a misleading impression through
indirection, while [being ‘dishonest, is not perjury. The false statement
must be material, meaning that the falsehood has the potential to influence

the outcome of trials or other official proceedings.™

According to Black’s Law Dictionary, perjury is defined as “deliberately making
false or misleading statements while under oath”.*? Accordingly, six elements must
be cumulatively fulfilled to claim that perjury is committed as a crime. First, the
speaker has to make an oral statement. Second, the statement made has to be false.
Third, the speaker has to make the statement while under oath. Fourth, the speaker

must know that the statement he or she is making is false. Fifth, the statement is

Supra note 2.

Supra note 3, p. 69.

Jared S. Hosid, ‘Analyzing the Definition of Perjury’American Criminal Law Review, Vol.39,
2002, p. 895.

Supra note 11.

Bryan A. Garner, Black’s Law Dictionary (standard edition), (8" edition, Thomson West,
United States 2004), .p. 1175.

10

11
12
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made before judicial proceeding. Lastly, the speaker’s statement has to be related
to the materiality of the case that is the act of perjury must have the potential to
influence the outcome of the decision.'®* Perjury may not result from confusion,
mistake or faulty memory. Therefore, the public prosecutor must put questions to
witnesses using clear and unambiguous language in order to check whether perjury
is committed or not. To sum up perjury is “a crime that occurs when an individual
intentionally makes a false statement during a court proceeding after s/he has taken

an oath to speak the truth.”
1.1.1. The Morality of the Act of Perjury

The discussion of perjury would not be complete without examining the causes of
dishonesty and lying. After all, perjury is a lie, but a lie that is specifically
prohibited by law. Usually, discussions of lying and deception are based on the two
well-known ethical theories, particularly Jeremy Bentham’s consequentialism and
deontology, although in recent years “virtue ethics™* has increasingly been

included as a basis for discussion.®
a) Teleological view

It is known that consequentiality arguments focus on the effects of lying. The

consequentialists discuss how dishonesty undermines human relationships and

3 Roger W. Shuy, The Language of Perjury Cases, 198 Madison Avenue, (Oxford University

Press, USA, New York2011), p. 10.

“Virtue ethics” is a theory which is originally conceived by Aristotle that emphasizes on the
individual act than the consequences of the act. It refers to the fact that not lying is built into an
individual character. See also Solomon R (write in full), ‘What a Tangled Web: Deception and
Self-deception in Philosophy’ in Lewis Michael and Carolyn Saarni C (eds.). Lying and
Deception in Everyday Life (Guilford Press New York, 1993), pp. 30-58.

Rosalind Hurst House, ‘Virtue Ethics and Human Nature ‘Hume Studies, volume xxv, No.1 and
2 April/November 1999, pp. 67-82.

14

15

93



Hawassa University Journal of Law Volume 3, July 2019

trust, “the qualities that give human life its peculiar worth and dignity”.lGThey
argue that truthfulness among members of a society is essential to its survival. If all
statements or assertions can be equally true or false, words and gestures can never
be trusted and genuine communication cannot occur. Proponents of
consequentialism argue that deceptions are an assumption of power, and that
perjury can be taken as one kind of deception which confers power to the liar
against the deceived litigant. Hence, lies that cause harm or decrease happiness
upon individual litigants are not justified.!” The foregoing assertion can be equated
with one of the Ethiopian social value “washito yetetalan sew mastarek tiru new”
(in Amharic) which can be loosely translated as “resolving individual disputes even
by using lies is acceptable”. Here, one can take cognizance that the procedure or
act to resolve the dispute is not relevant so long as individual litigants have
successfully resolved their conflict and their happiness is maintained.
Consequentialist or utilitarian views of perjury are concerned with the ‘result’, not

the ‘act’ itself to determine the validity of an act.
b) Deontological view

According to the deontologists’ view, since lies may mislead someone into drawing
false conclusions, it should be morally condemned.'® The liar, like the physical
coercer, bends others to his/her will, getting them to do or believe what s/he wants.
So it is unfair and must be condemned.*® Hence, perjury is a condemned act which
results in unfairness and miscarriage of justice. Perjury, regardless of the reason of
its commission whether to resolve disputes or create happiness of litigants is not to

be accepted as it is considered by deontologists as the fruit of the poisonous tree.

1 Kleinig John, ‘Testimonial Deception by Police: An Ethical Analysis® Philosophic Exchange,

Vol.18, No.1 1987, pp. 81-92.

Supra note 7.

Ellin Joseph, ‘Special Professional Morality and the Duty of Veracity’ Business and
Professional Ethics Journal, Vol. 132, 1982, pp. 75-90.

McMahon Christopher, ‘The Paradox of Deontology, Philosophy and Public Affairs’ Wiley
Fall, Vol. 20 No.4, Aut.1991, pp. 350-377.

17
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1.2. Cognate Offenses

Cognate offences are crimes committed in the course of proving or disproving
certain allegations in judicial or quasi-judicial proceedings which are in many ways
similar to perjury. In order to characterize certain testimony as false and thereby
cognate offence, it must meet three cumulative requirements.? First, there should
be utterance of false statement by a person testifying. Second, the statement must
be made deliberately. And third, there must be actual or potential damage to
another person as a result of the utterance of the false testimony. In false testimony,
oath is not a requirement unlike in the case of perjury. A false statement is another
cognate offence committed in the course of proving or disproving disputed issues
in court proceedings. A false statement is not a testimony rather a statement made
without oath. There is convergence and overlap between; false statement and

perjury as all are untrue utterances and could detract the administration of justice.

2. False Statement, False Testimony and Perjury under the FDRE Criminal
Code

2.1. False Statement by Parties

Unlike perjury proper, which can only be committed by witnesses while under

oath, ‘false statement’ is committed by parties who are not under oath.

2 Guy Bechor, God in the Courtroom: the Transformation of Courtroom Oath and Perjury

between Islamic and Franco-Egyptian Law, (Vol. 34, Martinus Nijhoff Publishers and VSP,
Leiden: rill Boston, 2012), pp. 358-359.
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As per Article 452 of the FDRE Criminal Code, false statement is committed by
parties to proceedings who intentionally make a false statement pertaining to facts
relevant to the issue. According to Article 452 of the Code the crime of false

statement is defined as follows:

(1) Any party to proceedings before a judicial or quasi-judicial
tribunal who being required to speak the truth, knowingly gives a
false statement relating to facts material to the issue to be decided by

the tribunal,

Is punishable, even where the result sought is not achieved, with
simple imprisonment not exceeding one year, or, where the false
statement has been made in the course of criminal proceedings and is
likely to cause injustice, with rigorous imprisonment not exceeding

three years.

(2) Where the party has been sworn or affirmed to speak the truth, the
punishment shall be rigorous imprisonment not exceeding five years,
particularly where the result sought has been in whole or in part

achieved.

(3) Mere inaccurate allegations by a party in defense of his interests

are not subject to these provisions.

From the foregoing provision, one can deduce the following as the constituent
elements of the crime of false statement: a) the crime should be committed by a
party to a proceeding before judicial or quasi-judicial proceedings who is being
required to speak the truth but without making an oath. Here, it has to be
distinguished that the party in this case refers to neither oral witness nor expert
witness who may be required to speak the truth during trial in the judicial or quasi-

judicial tribunals after making an oath or affirmation. Rather, a party, in this
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context refers to an individual litigant who is required to speak the truth during the
proceedings before a judicial or quasi-judicial proceeding. b) The individual shall
make a false statement intentionally. The crime of false statement cannot be
committed by negligent act of the person. Hence, the person should make false
statement with full knowledge and volitionally (or intentionally). c) A false
statement shall be related to facts material to the issue to be decided by a judicial or
quasi-judicial body. Any false statement made by a party cannot result in criminal
accountability for the crime of false statement rather the false statement shall be
linked to facts material to the issue to be decided by judicial or quasi-judicial
entity. A statement is material if it is capable of influencing the decision of the
decision maker to which it is addressed.

2.2. False Opinion

Pursuant to Article 54 of the Criminal Code, and Articles 136(2) and 142 of the
Criminal Procedure Code, expert witnesses can be adduced before a court for the
purpose of informing about the physical and mental condition of the criminal as
this matter can technically be beyond the expertise or knowledge of the judges.
When such expert witnesses utter false statement before judicial proceeding, they
can be held accountable for crime of uttering false opinion, as opposed to false
statement. False opinion is criminalized under the FDRE Criminal Code when it is
made especially by expert witnesses in judicial or quasi-judicial proceedings to the
advantage or detriment of any party thereof. Hence, under the foregoing situation,
the expert witness shall make his/her opinion based on the definite scientific
findings as it has been clearly indicated under Article 54 (2) of the FDRE Criminal
Code, failure to do so and giving false opinion is a punishable act. Article 453 of
the Code provides the definition of the crime of false opinion as follows:
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1) Whoever being a witness in judicial or quasi- judicial proceedings
knowingly makes or gives a false statement or expert opinion
[emphasis added], or hides the truth whether to the advantage or the
prejudice of any party thereto, is punishable, even where the result
sought is not achieved, with simple imprisonment, or, in the more

serious cases, with rigorous imprisonment not exceeding five years.

(2) Where a witness has been sworn or affirmed to speak the truth, the
punishment shall be rigorous imprisonment not exceeding ten years,
particularly where the result sought has been in whole or in part
achieved. Where, however, in a criminal case, the accused person has
been wrongly convicted or has incurred rigorous imprisonment of
more than ten years in consequence of the witness's act, the witness
may himself be sentenced to the punishment which he has caused to
be wrongfully inflicted....

(4) Where due to its discovery, the false testimony, opinion,
translation or interpretation is incapable of influencing the decision of
the tribunal; the punishment shall be simple imprisonment not

exceeding two years.

Consequently, false opinion, which may amount to perjury if the witnesses lie
under oath, is punishable if expert witnesses intentionally make a false statement

which is not based on definite scientific findings.

2.3. Perjury

Even though false swearing has been considered a spiritual offense since at least
Biblical times, perjury did not become an offense in Ethiopia until much more
recently. In Ethiopia, it is after the second half of the twentieth century that perjury

has been made a punishable crime under the 1957 Penal Code. Currently, the 2004
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FDRE Criminal Code, which replaced the 1957 Penal Code, is the primary piece of
law that clearly provides the crime of perjury. Moreover, the FDRE Constitution,
the Criminal Procedure Code and the Civil Procedure Code can also be taken as the
legal frameworks governing perjury in Ethiopia. However, as will be shown in the
sections that follow, the data gathered in the study area reveal that, the foregoing

laws are not properly implemented by the courts of law.

In Ethiopia, perjury is first made a crime under the 1957 Penal Code of the Empire
of Ethiopia.?! Article 447 and the following articles of this Code provided that any
witness who knowingly makes false statement under oath before a judicial or
quasi-judicial proceeding is punishable up to ten years in prison. In 2004, The
FDRE government repealed and replaced the 1957 Imperial Penal Code by new
Criminal Code. Admittedly, as far as the crime of perjury is concerned the new
Criminal Code is a cosmetic replica of its predecessor. Simply put, Article 447 of
the Penal Code of 1957 on crime of perjury and Article 453 of the 2004 FDRE

Criminal Code on same offense are similar in their contents.

Pursuant to Article 453 of the 2004 FDRE Criminal Code, perjury is a punishable

crime.? It provides that:

(1) Whoever being a witness in judicial or quasi-judicial proceedings
knowingly makes or gives a false statement [emphasis added] or
expert opinion, or hides the truth whether to the advantage or the
prejudice of any party thereto, is punishable even where the result
sought is not achieved, with simple imprisonment or, in more serious

cases with rigorous imprisonment not exceeding five years.

21 Ppenal Code of the Empire of Ethiopia, 1957, Art. 447 (1), Proc. no. 158/1957.Neg. Gaz. (Extra
Ordinary issue) year 1937, no.1.
2 Supra note 2.
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(2) Where a witness has been sworn or affirmed to speak the truth the
punishment shall be rigorous imprisonment not exceeding ten years

particularly where the result sought has been in whole or in part achieved.

From the reading of the foregoing provision of the Criminal Code, one can discern
the defining elements of perjury in Ethiopia. A close look into Article 453(1) and
(2) reveals that for there to be a crime of perjury under Ethiopian criminal law, first
witness to the proceeding shall lawfully sworn or make an affirmation in a court of
law.?® In fact, under the FDRE Criminal Code it is not a mandatory requirement that
a witness should make an oath or affirmation, by using the Bible or Quran, to
testify. At this juncture, Article 453(2) of the Criminal Code seems to go
consistently with Article 136(2) of the Criminal Procedure Code of Ethiopia where
the Criminal Procedure Code considers oath or affirmation as a preliminary

requirement for witness testimony.*

Second, a witness is considered committing perjury intentionally where s/he makes
a testimony with full intent and volition. The witness must intend to do so. This
intent requirement means that an honest mistake or unintentional falsehood cannot
be considered as perjury. From this, it is understandable that a witness can be held
liable if s/he supplies false information with the intent of jeopardizing others’
interest. Therefore, the false statement is made with the intention to harm or
procure benefit out of the supply of false information.

Third, the statement should be material to the fact at issue or should be capable of
affecting the decision of the court. This refers to the fact that the false testimony

made by the party is “material” or relevant to the judicial or quasi-judicial

#  Arts. 136 (2) and Art 142 (2) of the Criminal Procedure Code clearly state that the prosecution
and defendant’switnesses and experts witnesses, if any, shall be sworn in or affirmed before
they give their testimony. Criminal Procedure Code of Ethiopia, 1961, Arts. 136(2) and 142
(2), Proclamation N0.185/1961, Neg. Gaz. (Extra Ordinary Issue) year No.1

2 Ibid, Art. 147 (2).
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proceeding in which it is made. To be material, a statement must have the tendency
or capacity to influence the decision of a court or other quasi —judicial organ before
which the statement is made. In fact, materiality is a broad concept, and a statement
will be considered material not only if it directly relates to the matters at issue in
the proceeding but also if it could lead to the discovery of other relevant evidence.
Fourth, it is immaterial whether the intended result is achieved or not through

supplying the false statement.

From the foregoing discussion, it is clear that, the FDRE Criminal Code has
provided under oath false testimony to be a crime and punishable by a minimum of
ten years in prison. Any witness to proceedings before a judicial or quasi-judicial
organ who willfully makes under oath false material statement is punishable.
Another matter that is inculcated in the FDRE Criminal Code is the issue of
correction or withdrawal of false testimony.?® If a perjurer by his/her own free will
corrected or withdrawn his/her false testimony before it has taken effect and
provided that the proceedings affected have not been finally concluded, the court
may without restriction mitigate the punishment incurred.?® While the courts
generally agree that an offer of testimonial correction is pertinent to indicate that
the inaccurate testimony was not deliberately given and that no perjury was
therefore committed, there is a split of judicial opinion when the witness has made

an intentionally false statement which s/he later seeks to correct.”’

% Supra note 2, Art. 454.
% |bid, Art. 456.
2T Interview with Mr. Aderaw Endale, Quy woreda Court, Presiding Judge on 29 October 2016.
Particularly Mr. Getaneh Shawel acting President of East Gojjam Zone High Court, on 26
September 2016 apparently provides that “A7€ 9°0hC ¢9°0nCTT $A7 hwm AN7LA
€09, $0F PULELGNT URS ASC ARTAI® 9°n7eE9° AU-ATE 1H P7LOMar
PO AOVTE AP 7L, WAAA VT P14 ALTFAI™ which can be loosely
translated as “in practice there is no any opportunity or circumstance in which a witness can
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2.4. Suborning Perjury

The perpetrators of the crime of perjury are not only driven by the bad intention of
the perjurer but also s/he might be induced by another party to commit the crime.?®
Hence, the FDRE Criminal Code has provided another type of perjury i.e.
subornation of perjury.?® This type of perjury is committed when someone willfully
convinces or persuades another person to make false statements before a judicial or
quasi-judicial proceeding.®*® Subornation of perjury is committed along with the
actual perjurer. At this juncture, the public prosecutor is under duty to prove the
case of inducement when charging a defendant with suborning perjury.®*

In doing so, first, s/lhe has to prove the defendant has attempted to persuade the
witness to lie before the judicial or quasi-judicial proceedings. But, the person who
has induced a witness to lie does not need threaten the witness, mere inducement is
sufficient. The defendant should believe that the testimony is or will be false.* It is
a preliminary requirement that suborning perjury occurs only if a witness actually
lies under oath.®® This means that when the efforts of a person to convince a
witness to lie are unsuccessful, s/he is not guilty of suborning perjury since no
perjury has occurred. Similarly, if the witness agrees to lie but ends up not taking

the stand, the person who persuaded him or her to lie is not guilty of suborning

perjury.

correct or withdraw his false testimony within the meaning of Article 454 of the FDRE

Criminal Code.”

Northwestern University Pritizker ‘Perjury: The Forgotten Offence’ The Journal of Criminal

Law and Criminology’ North Western University School of Law, Vol.65, No.3, Sep. 1973, p.

368.

2 Supra note 2, Art. 455.

¥ Supra note 20, p. 362.

%8 Thomas Frederik et al, ‘A Review of Perjury Litigation’ American BarAssociation, Vol.8,
No.3, spring 1980, p. 29.

¥ Supra note 20, p. 368.

% See the People vs. Ross, 103, California 425, 428, p. 379. (California Court of Appeal). But, as
has been provided under Article 455 (1) of the Criminal code, the Ethiopian case is different in
the sense that a witness is not supposed to actually lie under oath and punishable, even where
the act solicited has not been performed.
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Under the FDRE Criminal Code, suborning perjury occurs when someone induces
another to give false testimony or to make a false report or translation by using
gifts, promises, threats, trickery or deceit in a judicial or quasi-judicial concerned
proceedings even where the act solicited has not been performed.>* The inducer
should actually induce another person by using gifts or promises or other means
and it is immaterial whether the act solicited has not been performed.*> However,
the inducer is not punishable within the meaning of Article 455 for suborning
perjury if s/he is punishable for incitement under Article 36 of the FDRE Criminal
Code. However, if the inducement is made in relation to a crime punishable with
rigorous imprisonment for more than two year then the inducer is punishable with
rigorous imprisonment not exceeding seven years.*® Generally speaking, a party
who is accused of suborning perjury can raise some common defenses, such as
truth: if the induced witness speaks the truth, it can automatically defeat a charge of

suborning perjury.
2.5. The 1961 Criminal Procedure Code of Ethiopia

The 1961 Criminal Procedure Code of Ethiopia can be additional piece of
legislation which has entrusted jurisdiction over the crime of false testimony,
opinion or translation to the High Court.>” This in turn leads to the conclusion that
perjury is a serious crime that may result on a third party being falsely inculpated
and therefore unjustly convicted or conversely to a third party being falsely

% Supra note 2, Art. 455 (1). Besides, Art. 455 (2) of the same code provides that obstructing
justice by tampering on evidence can amounts to suborning.

% Supra note 2, Art. 455 (1), para. 2.

% bid, Art. 455 (2).

¥ Supra note 18, First Schedule of the Criminal Procedure Code p. 82. In fact, the Code literally
reads as High Court but According to Federal Courts Proclamation No 25/1996, Art. 3(1) the
Federal courts have jurisdictions over cases arising from Federal Laws where the Criminal
Laws are part of it. However, as per Article 80(4) of FDRE Constitution, state High Courts can
exercise the jurisdiction of the Federal First Instance court by delegation.
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exculpated and therefore unjustly acquitted. It is a trite that in modern criminal
justice system including Ethiopian legal system wrongful conviction is worse than
wrongful acquittal.® Though perjury is committed in both civil and criminal cases,
the police or public prosecutor should follow the Criminal Procedure Code so as to
investigate the crime of perjury and punish thereof. Nevertheless, the Criminal
Procedure Code has not provided any proper or unique mechanisms that would be
helpful to identify perjury like other crimes in the trial room so that perjurers could
be punished by the court.

The evidence rule has provided few evidentiary rules that may also be helpful in
the investigation of the crime of perjury in the trial room. Article 89 of the Draft
Evidence Rule provides that all persons are competent unless the court considers
that they are prevented to appreciate the question put to them. Besides, Article 101
of the Draft Evidence Rule which deals with how witnesses make an oath before
giving testimony and article 104 of the Rule that deals with examination of
witnesses are some of the most important legal frameworks governing the crime of
perjury. Nevertheless, the Draft Evidence Rule still remains a mere draft and non-

binding save it inculcated customary evidence rule and international principles.

% The Bible under its Old Testament says that a witness who falsely inculpates is to receive the

same punishment as that which would have been given to the falsely accused; no such similar
punishment is applicable for statements that are falsely exculpating. The Amharic Holly Bible
with the Old Testament based on Septuagint Addis Ababa, Ethiopia, 2007 Deuteronomy
19:18-19.
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3. Perjury in East Gojjam
3.1. The Nature and Magnitude of the Problem in the Zone

Regarding the sufficiency of the law governing perjury, respondents of the research
have provided conflicting views. Some judges and public prosecutors and/or
attorneys have said that the laws are sufficient to prevent perjury in the judicial
proceedings but the other participants have replied negatively. Data gathered from
FGDs and interviews revealed that the participants of the research perceived that
the crime of perjury was increasing in the study areas due to the fact that the
punishment provided by the FDRE Criminal Code is less serious to prevent the
commission of the crime of perjury. In the case of Public Prosecutor vs. Tizazu
Hunegnaw,* the defendant is found guilty of committing perjury that concerns
bodily injury case in Debre Elias Woreda. But, the East Gojjam Zone High court
decided that the criminal be punished only by one month simple imprisonment.
Besides, in the cases of Public Prosecutor vs. Tadege Demeke,*® Public Prosecutor
vs. Mamar Bizuneh,* Public Prosecutor vs. Biable Kassahun et al* the court has
rendered two months, three months and six months simple imprisonments,
respectively. However, the FDRE Criminal Code as per Article 453 and the
following articles have provided a minimum of five years and a maximum penalty
of up to 25 years when the false statement or testimony has caused the victim to be
wrongfully convicted. For example, the Quy Woreda public prosecutor chief

provided that the legal framework governing perjury is insufficient to combat the

¥ See the case of Public Prosecutor vs. Tizazu Hunegnaw, East Gojjam Zone High Court 2008,

criminal file no. 1634/491/08.

See the case of Public Prosecutor vs. Tadege Demeke East Gojjam Zone High Court, 2008,
criminal file no. 1933/372/08.

See the case of Public Prosecutor vs. Mamar Bizuneh, East Gojjam Zone High Court, 2000,
criminal file no. 1910/373/00.

See the case of Public Prosecutor vs. Biable Kassahun, East Gojjam Zone High Court, 2008,
crimnal file no. 926/310/08.
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crime of perjury as the Code provides a discretionary power to judges to impose a
simple imprisonment.”* However, one of the Debre Elias criminal bench judges
provided a different opinion by stating that the legal framework governing perjury
is sufficient and the punishment provided for the crime of perjury is proper. But,
according to him, the most difficult thing in combating the crime of perjury was
organizing sufficient evidence to prosecute the perjurer. It may be easy to
prosecute the prosecution’s witnesses who committed perjury. Nevertheless, the
case is becoming thorny when an attempt is made to prosecute the defense
witnesses of the accused when they are accused of perjury.** On top of that, one of
the public prosecutors in the same office posited that the legal framework
governing perjury in Ethiopia is insufficient to combat the crime of perjury in Quy
Woreda. He stated that there are only a few articles that are stipulated in the FDRE
Criminal Code to govern perjury. This seems unpersuasive as the number of
articles has nothing to do with the amount of punishment it actually holds. Besides,
it has been argued that the punishment prescribed for the crime of perjury is less

serious and does not have deterrence effect for the potential offenders.*

The Quy Woreda criminal bench judge also provided similar statement by stating
that the legal frameworks governing perjury are not sufficient.*® The punishment
that is stipulated to perjury should be increased. The way of sentencing crime of
perjury should be put like crime of theft as has been stipulated in the Federal

Supreme Court sentencing manual.*’ The legal framework governing perjury is

* Interview with Mr. Asefa, Quy Woreda Chief of public prosecutor on 9 March 2015.

“Interview with Ms. Azmera Molla, Debre Elias Woreda Court judge on 10 March 2015.

* Supra note 12.

" Interview with Mr. Aderaw Endale, Quy Woreda Court, criminal bench judge on 29 March
2015.

Ibid. He also provides that, as it has been stated in the Federal Supreme court sentencing
manual no.1/2002 in cases where the crime of theft is related to Articles 665 and 669 of the
FDRE Criminal Code there has been up to 9 ranks that would in turn help to impose the
appropriate punishment and achieve the various objectives of the criminal code.
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insufficient and the punishment imposed on the criminal is less serious as

compared to the negative consequences that it entails.*®

What is more, the fact that the power to entertain the case of the crime of perjury is
given to the High Court* has its own negative contribution to the prevalence of the
crime in the study areas. Because, as the case is entertained in the Zonal High
Court, which is situated in Debre Markos town, the society dwelling in the study
areas, will not get a chance to learn from the trial or being deterred from the
punishment of the criminal who has committed the crime in that area. It would
have been better that justice would be seen to be done had the trial been in the
place where the crime was committed.>® It is not proper to give the power to
entertain perjury to the High Court. As the Woreda Court is given the jurisdiction
to entertain other criminal cases including the crime of false statement, it is not
sensible to give the first instance jurisdiction to entertain the crime of perjury to the
High Court.>® Besides, this has affected the rights of the community to get speedy
trials. In fact, the woreda court is given the power to entertain other serious crimes
than perjury.>> Hence, logically speaking it would not be appropriate to give

jurisdiction to adjudicate perjury to the High Court. ** However, some of the

48
49
50
51

Interview with Mr. Habtamu Getahun, Quy Woreda public prosecutor on 9 March 2015.

Supra note 18, First Schedule.

See supra note 20.

Interview with Mr. Gubay Andualem Seyoum, Sinan Woreda Presiding judge on 23 April
2015.

In the first schedule of the Criminal Procedure Code of Ethiopia Proclamation No.185 of the
1961, it is clearly provided that the Woreda courts have given the jurisdictional power to
entertain case of Aggravated offense and offenses of attack on members of Armed Forces on
active duty among other things though as per The Federal Courts establishment Proclamation
No 25/96, the foregoing cases falls under jurisdiction of federal first instance and by delegation
under regional high court as it is federal matters pursuant to Article 3(1) cum Article 80(4)
since state High Courts shall exercise the jurisdiction of the Federal First-Instance court by
delegation.

Interview with Mr. Belsti Goshu, Debre Elias Woreda chief of public prosecutors on 10 March
2015.
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participants of the research opined that there is no problem in giving the
jurisdiction to the High Court and the punishment prescribed for it is sufficient as
well. According to the respondents, the problem lies on the court implementing the
law, that is, the punishment imposed by the court is very lenient.>* Nevertheless,
the authors believe that the jurisdiction to entertain the crime of perjury should be
given to the woreda courts so that the purpose of punishment would have the
impact of deterring future offenders and also to ensure access to justice.

3.2. Adverse Impacts of False Testimony and Perjury

As discussed so far, perjury can impede administration of justice and harms the
very integrity of the criminal justice system. The negative impacts of perjury are

versatile as shown in the parts that follow.
a) Debilitates Public Trust and Confidence towards the Judiciary

Erosion of public trust and confidence would increase due to the practice of
perjury. In explaining this impact of perjury, Weiner described that “perjury strikes
at the very heart of our system....When people lie in court, it undermines the whole
process. The problem is so bad that it is severely evaporating confidence people

have in the court system.”55

So, if people’s confidence in the court system is weakened or eroded as a result of
perjury, it is inevitable that justice would be obstructed because the courtroom
should always symbolize justice, and judges must relentlessly pursue the truth

which actually requires the prosecution of perjurers.

All of the participants of the research responded that perjury is greatly eroding the
public trust and confidence towards the courts in East Gojjam zone. Here, one

54
55

Interview with Ms. Yemegn Tade, Sinan Woreda Court judge on 23 March 2015.
Supra note 3, p. 68.
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should take cognizance of the fact that the judicial system need to have respect and
confidence of the society for it to dispense justice, otherwise it cannot fairly
determine the rights of the litigant parties that may appear before it. Courts require
respect if they are to reach the goal of ascertaining the search for truth in a
particular case. If individuals perceive that perjury is so wide spread in judicial
proceedings, then they will either introduce false testimony for their own benefit or
avoid the courts and settle disputes in their own ways. This highly jeopardizes the

functioning of the judiciary and in turn the public confidence towards it.
b) Convictions of Innocent Persons

Perjury may also result in conviction and punishment of innocent persons, and that
in turn goes against the fundamental rights such as life, liberty and property of
innocent individuals.®® Besides, perjury leads to the prevalence of absence of good
governance, and obstruction of justice which would ultimately results in chaos and
disorder.®” It can also be a cause for the commission of other crimes.*® Particularly,
perjury intervenes with the function of the court in a trial. As it has been said so
far, one of the goals of a trial is to ascertain the truth by presenting the facts to the
judge. Despite this, perjury impedes reaching this goal due to the false evidence. In
determining the truth of conflicting evidence at a trial, the judge has no simple
formula of weights and measures upon which to rely. The judge must rely on the
credibility and the trustworthiness of the testimony of witness. However, perjury
destroys both credibility and trustworthiness and thus troubles the means by which
a judge reaches a decision. Consequently, it dilutes determination of truth and

therefore may result in a wrong decision. As a result, there is a high probability that

56
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Supra note 18.
Supra note 20.
Supra note 26.
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the innocent persons would be convicted due to perjury without their evil act or
crime which in turn goes against their fundamental rights. Besides, the cases
indicated in this paper so far reveal that there has been large number of wrongful

conviction due to perjury in the study area.
c) Loss of Property

Respondents of the research area said that the crime of perjury causes poor fellow
farmers to lose their land, causes people to buy evidence by their money, i.e., by
organizing false witnesses, and causes people to lose their lives.>® The families of
the victims were disintegrated due to the fact that the perjurers have made them
wrongly convicted and their properties unlawfully snatched by their opponents

which ultimately resulted in miscarriage of justice.®
d) Weakening the Importance of Oath or Affirmation

Another consequence of perjury, in the study areas, on which all respondents of the
interviews and FGDs provided, is the negative impact that perjury has upon the
value of oath as a means to ensure trustworthy testimony. In all of the research
areas, individuals are not hesitatant to give false testimony even after making an
oath or affirmation. Admittedly, it is apparent that perjury can occur in a judicial
proceeding in even though proper oath has been administered; however, it is
problematic when it becomes as rampant as in the study areas of the research. As
unpunished perjury weakens respect for the formal oath and subverts a safeguard
intended to compel trustworthy testimony, it is necessary to replace impunity of
perjurer with accountability.

¥ pid.
% Supra note 18.
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3.3. Major Challenges in the Process of Combating the Crime of Perjury

Impunity for perjury sends a wrong message to witnesses and the society in general
that false testimony has inconsequential legal effects and thereby encourages them
to give false testimony before judiciary. As perjury is a serious crime which has
debilitating effects on administration of justice, it should be taken very seriously by
courts. However, prosecuting the perjurers is not an easy task as it would be
difficult to identify the commission of perjury by oral witnesses in trial
proceedings. In most criminal cases, the type of evidence produced before the
courts of law are oral witnesses. It is only in some homicide cases that are
committed using military weapons that forensic evidence is used as a corroborative

value in the study areas.®*
a) Perjury as a Necessary Evil

The society is increasingly accepting perjury as a necessary evil and considering
the crime as a deep-rooted custom than condemning it. In fact, the societies
criticize the practice of perjury openly but they are still practicing it.*? They are
still using it for their own sakes by courageously arguing that ““N7- A4%%
ANTI° (N1 TeA ANT9°)"? “Oad U5 2°0hC APCANT that means
“adduce three false witnesses to secure acquittal”. The society accepted it as a

custom and perjurers are considered as heroes in some communities. %

61 Supra note 20.

2 |bid.

8 Interview with Mr. Belsti Goshu, Debre Elias Woreda Public Prosecutor on 10 March 2015.
V77 Ntooppt P90 189° P77 heHE €/t +mane TENSTE 85 2370
Ao vNLHON N ATE °0nCTT AL PAM7 haoanhl LIAD- 2740 07941 'INC
“Naodt: VOHE °00CTTH AALmC PFAD MUNLTAN @-22FT QA@: hgodhh 1o
OAAN “APU- Q€ A8 h487 AT NMund PHhriF? i NUnd ooahae 79
Fw-N P w7 CTLAT ANNAT POLLavAN T NI hlhaohnC PULAD-T
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Furthermore, another challenge to preventing perjury that is worth mentioning in
the study areas is the decline of societal value on truth due to perjury. The value
that the society in the study areas gives to promise and oath is deteriorating.®* This
is because perjurers are not condemned and stigmatized by the society, and also
they are not widely investigated and prosecuted by the justice machinery. Any
individual whose interest is said to be affected will not hesitate to organize false
witnesses and commit a crime of perjury that in turn poses an enormous challenge
to the justice machineries to combat perjury.®® Due to acceptance and wider
practice of perjury by the society it is daunting to combat perjury without the

necessary support from the community in the study areas.
b) High Technicality of the Offense

Although, perjury is increasing in the study areas, the courts are unable to detect
the false statement of the perjurers in the trial proceedings and hence most
perjurers are left unpunished. Many respondents of the study pointed out the
absence of indictments and convictions for perjury, particularly when committed
by the defense witnesses, due to the highly technical nature of the offense. It is
difficult to identify whether or not the wordings of the defense witnesses during the
trial proceeding are true. Besides, courts in the study areas have encountered a
difficulty in identifying perjurers since the testimony given by the witnesses in the
ordinary proceeding may be unclear and ambiguous. As a result, there has been
impunity for perjurers particularly on the side of the defense witness in the study

areas. Most of the perjurers who are tried for the crime of perjury are prosecution

NaotPr VAHE °0CTT Wi8044 ANTPOA ALCAN ATIAT SFAA: ANOA-T
P27 P11 PO1-hoon i oo(lt AT T IMONT A75%7 AaoT49° @e9°
AA@T Ago ST Bme o0\ which can be loosely translated as “ testifying the truth to
the court of law costs you much’ and ‘exculpating the innocent accused by false testimony is a
good way outare the sayings used by the society to justify perjury” , Interview with Mr.
Getaneh Shawel, Acting President of East Gojjam Zone High Court on 26 September 2016.
Supra note 20.

% Ibid.

64



Perjurys in Ethiopia ...

witnesses. For instances in the case of Public prosecutor vs. Mamar Bizuneh,®

Public Prosecutor vs. Tadege Demeke et al,®’

6

Public Prosecutor vs. Ageze Tizazu
Hunegnaw, % and Public Prosecutor vs. Biable Kassahun Asmare et al,*® the

perjurers were the prosecution’s witnesses.
¢) High Reliance on Oral Evidence

Almost all participants of the research responded that it is their reliance on
witnesses that exacerbate the commission of the crime of perjury. In fact, there are
a lot of methods to investigate the truth. But the respondents said that they cannot
use other evidence like forensic or other corroborative evidence that in turn is
relevant in combating the crime of perjury due to limitation in capacity. But in all
of the study areas, the main source of evidence adduced before courts are
witnesses, the problem of combating perjury was a headache to the judge as it

would be difficult to identify the words of witnesses to be perjuries.”
d) The Characteristics of Perjurers: Mode and Nature of Perjury

Identifying the identity of perjurers and the means they have used to commit
perjury is vital in the process of combating the crime of perjury. In all of the
research areas, the participants of the study stated that there is certain group of
individuals, who appears before the court of law as witnesses, frequently gives
false testimonies. Hence, the crime of perjury is committed by ordinary witnesses

and experts who want to procure benefit for them or others.
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Supra note 50.
Supra note 49.
Supra note 48.
Supra note 51.
Supra note 20.
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Predominantly, the most frequently punished perjurers in the study areas were the
public prosecutor’s witnesses but mainly the crime of perjury in the study areas are
allegedly committed by defense witnesses. This is due to the fact that the witnesses
were, in almost all cases, the relatives of the defendant and as a result of their false
testimony the punishment that would be imposed on the convict are less serious
and most of the time the perpetrators were left unpunished.”" Once the false
witnesses were organized, it would be difficult for the judge to winnow the truth in
the trial proceedings.’® The main means of committing perjury in the study areas
were by changing the witnesses’ names in the trial room. In fact, it would be
difficult to identify the identity of the witnesses who gave false testimony as most
of the witnesses do not have identification cards.”® There are witnesses who
anonymously appeared before the court and gave their testimony by alleging that
they do not have identification cards.” As it has been mentioned before, in most
cases, perjury is committed by defense witnesses both in civil and criminal cases

but public prosecutor’s witnesses also often engage in the commission of the crime.

However, defense witnesses could not be punished unless clear and sufficient
evidence is produced against them which, is practically difficult to get, which is
different in case, the public prosecutor witnesses are accused of perjury.” At this
juncture, what the public prosecutor should do is to see whether or not the
testimonies given by the witnesses in the police investigation stage are changed in

the court. Hence, if the witnesses are giving contradictory testimony, it can serve as

™ Supra note 20.

2 Ibid.

" Supra note 18.
™ Supra note 27.
™ Supra note 26.
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a sufficient evidence to charge them for the crime of perjury within the meaning of
the FDRE Criminal Code.”

On the other hand, in one homicide case committed in ‘Enekoy’ vicinity found in
Sinan woreda, the defense witnesses were arranged to give false testimonies and
resulted in the acquittal of the accused.”” After this phenomenon, the public
prosecutor has decided to organize witnesses to counterbalance the defendant
evidence. " In so doing, the public prosecutor asked and examined witnesses in his

office before they go to the court.”

Besides, the crime of perjury is sometimes committed by giving false or
contradictory credentials to the court.®*The medical experts also gave conflicting
evidence to the same court in some cases. According to the Quy woreda public
prosecutor, the referral hospital and the health center provide contradictory
evidence on one rape case where a four years old child is alleged to have been
raped. In this case, the referral hospital gave evidence that the child was not raped

but the health center gave contrary evidence.

In Quy woreda, the crime of perjury is also committed at kebele level where
individuals have prepared false court decision and simulated contract. For instance,
in one land case in the Quy woreda, the public prosecutor stated that the court
registrar has issued summons and gave it to the plaintiff but the latter failed to give

® " Supra note 27. The practice in the study area reveals such a fact and it can be argued that

Article 30 of the imperial Criminal procedure Code of Ethiopia proclamation No.185 of the
1961 gives the power to the police officers to examine witnesses and record their testimony.
Hence, if the witnesses are changing their testimony in the court of law without good cause, it
would amount to perjury within the meaning of Article 453(1) of the FDRE Criminal Code.
Supra note 51.

Supra note 51.

Supra note 51.

Supra note 18.

77
78
79
80

115



Hawassa University Journal of Law Volume 3, July 2019

it to the defendant instead gave into another person and this person appeared before
the court and provided his false testimony. Nonetheless, the court was able to detect
the criminal and punished him after having complied with the necessary due
process of law.®* In addition to this, a land administration office professional were
also participating in the commission of crime by giving false credentials and

explains it to the court.

Regarding the type of crimes in relation to which perjury is committed, the
participants of the research stated that, it is committed in connection to all types of
crimes but the crime is highly prevalent primarily in the cases of homicide, rape,
and land related cases.®? Particularly, the crime of perjury is manifested in serious
crime especially homicide cases.®® Sometimes it is also occurs in relation petty

offenses.?
3.3. Root Causes of the Problems

It has been a conventional thesis that the main reasons for high acquittal rate or
wrong conviction in the criminal justice system is due to witnesses’ behavior who
are turning hostile and giving false testimony.®® But why do witnesses give false
testimonies? The researchers tried to make close scrutiny and investigation in the
study areas and found out that there are different causes that drive individuals to
commit the crime of perjury. Generally, the reason is the unholy combination of
money and muscle power or revenge, intimidation and monetary inducement.
Inducements in cash and in kind appear to play an important role in commission of

perjury. Each will be discussed in the parts that follow.

5. Ibid.

8 Supra note 20.

8 Supra note 20.

8 Supra note 18.

& Interview with Mr. Habtamu Getahun, Public Prosecutor of Quy woreda on 8 March 2015.
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a) Procuring Benefit

In all of the study areas, the main reason of committing perjury is to procure
benefit to the perjurers themselves or to their relatives. In fact, most often, the
perjurers do not direct receive monetary benefits from their relatives (or their
organizers). Rather, their motive is to acquit the criminal and thereby enable
him/her to acquire farmland, houses, or other movable goods. Since, in most cases,
the perjurers have either consanguine or affine relationships with one of the parties
they tend to falsely testify against the other adversary. Due to this, the Quy woreda
court presiding judge opined that though the law does not support this, a person
shall be banned from being a witness if s/he is a relative of one of the parties,;
however. He added that there is no law that can support his suggestion.®® But the
authors of this paper are of the opinion that precluding the witnesses not to testify
before the court of law by the mere fact that they are relatives of the accused

cannot be a long lasting solution to prevent the crime of perjury.

Moreover, the Debre Elias woreda public prosecutor also provided that the two
dominant causes of perjury are lack of awareness about prohibition of the act as
crime and to acquit their relatives from criminal charges.®” But the dominant

motive of witnesses was to acquit their relatives from criminal liability.®
b) Revenge

The third reason that propels an individual to commit the crime of perjury in the
study areas is revenge. Most of the perjurers are not willing to testify other than in
favor of their relatives. The perjurers did this to avenge the opponent party often
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Supra note 2.
Supra note 18.
See supra note 11.
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the defendant by inculpating or acquitting the accused from the public prosecutor’s
charge. As a result, revenge can be taken as another cause of perjury as people are
using it as a weapon to attack the opponent party.® The Amharic sayings “ /il 7
A% L1 L2°Na" which can be loosely translated as “attack the bandits by
perjurers” and “#N1" 4855 ANTZ7 translated as “be careful as it is not
difficult to get three false witnesses” are clear indication of the fact that people are
using false witnesses as a weapon to attack their opponents. The foregoing sayings

have been used as an engine in Quy woreda to commit the crime of perjury.®

Besides, the Sinan woreda court’s presiding judge also stated that in one case a girl
embraced a man in forest area and immediately started to shout. Then forthwith
three individuals emerged from the forest, where they were hiding and pretended to
have seen or witnessed the man’s attempt to rape the girl. After that, they gave
their false testimonies before the court of law by saying that the man had attempted
to rape the girl. The judge told the authors of this paper that the motive of the
witnesses was to revenge the man by conspiring with the girl through the
production of false testimony.*

c) Weak Criminal Justice Administration

Weak criminal justice administration can also be cited as the other main cause of
perjury in the study areas. Individuals have been committing the crime in the study
areas as there is weak criminal justice administration both in the East Gojjam Zone
High Court and even in other woreda courts.’ The courts are not employing
different mechanisms to investigate the truthfulness of testimonies given in the

various proceedings. For example, expert witnesses were very rarely used by the
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Supra note 15.

Interview with Mr. Habtamu Getahun, Quy woreda Public Prosecutor and Mr. Aderaw Endale
Quy criminal bench judge, on 10 March 2015.

Supra note 20.

See supra note 8.
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judge in cases where it is necessary to investigate the truth and corroborate
eyewitness accounts. Besides, both the investigative police officers and public
prosecutors were not properly examining or cross-examining witnesses,
respectively. Moreover, there was also a lack of coordination among the various
institutions responsible for the production of evidence. Most importantly, the fact
that almost all courts in East Gojjam zone were dependent on witnesses contributes

to the commission of the crime of perjury.”

The judges were unable to analyze the words of false witnesses in the trial room
and also prosecuting perjurers for perjury is very difficult to proof.** There are no
mechanisms, other than asking witnesses or analyzing documents, to identify

whether the testimonies of witnesses are false or not.%
d) Fear of Retaliation

In some of the research areas, perjury can be committed by fearing that the other
party subsequently may cause danger upon the witness who testified truthfully
against him or her. Most judges stated that witness avoided telling the truth before
a court of law despite the fact that s/he has seen the commission of the crime for

fear of retaliation.®®

% bid.

% lbid, p. 71.

% Supra note 2.
% bid.
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3.4. Efforts Made to Address the Widespread Problem of Perjury
a) The Role of Public Prosecutors and Investigative Police Officers

Perjury is a serious crime which is mostly difficult to detect during court
proceedings. The justice machineries are reluctant to prosecute the perjurers by
producing sufficient evidence in the trial proceedings.”’” The problem becomes
prickly when the public prosecutor is required to proof his charge beyond a
reasonable doubt. Particularly the judges, as the ultimate warden of the
fundamental due rights, should devise the necessary platform for the litigant party
in the course of ascertainments of perjury so that justice would be served. In the
study areas, different justice bodies have attempted to prevent the commission of
the crime of perjury. Hence, various mechanisms have been employed by the
judges, public prosecutors and investigative police officers to identify the perjurers
and punish thereof. To obtain truthful testimony, both the Criminal Code and the
Criminal Procedure Code rely on cross-examination and use perjury to deter
distorted testimony. Cross-examination probes the quality of testimony of witness
by searching for internal inconsistencies or contradictions with the testimony of

other witnesses.

Since establishing guilt or liability of perjurers often requires more information,
which helps to exactly identify whether the testimonies given during the trial by the
witnesses are true or false, perjury trials or trials of perjurers in the study areas are
rare. The study revealed that perjurers were skillful witnesses who can tell false
testimony to the court without fear of prosecution or liability. The public
prosecutor employed tripartite procedures to check whether the witness testimony
made to the investigative police officer is truthful. After having received the crime

investigation report from the police, if the prosecutor is doubtful about the

% Supranote 3, p. 71.



Perjurys in Ethiopia ...

authenticity of the collected evidence, the public prosecutor can go to the place
where the crime is alleged to have been committed and can reinvestigates the truth
by identifying the real witnesses who have a direct and indirect knowledge about
the fact at issue. Second, the prosecutor can re-interview the witnesses identified by
the police in his/her office to investigate the truthfulness of the testimonies given to
the investigative police officer. In doing so, the public prosecutor can put various
questions to the witnesses and cross-examine and re-examine them in his/her
office. If the testimonies of the witnesses given to the investigative police officer
were found to be contradictory with the testimony given to the public prosecutor,

the witnesses would be denied to testify before a court of law.*®

Nonetheless, in this process the witnesses might say “I forgot the date and help me
recollect”. Some respondents stated that it does not matter whether the public
prosecutor reminded them the date if the re-interview is seen in light of the purpose
of combating perjury.*® On the other hand, a few respondents argued that such act
of the public prosecutor is tantamount to organizing false witnesses for possible
counter balance. The practice of the public prosecutor to train his/her witness to
testify in a certain manner without any relevant knowledge on the side of the
witness can also be characterized as perjury on the side of the public prosecutor.

The public prosecutor argued the fact that re-examining the witness identified by
the police is not considered as organizing witness. It is all about making sure that
whether the testimony given to the police office is still the same immediately

before the witnesses appear before courts of law. It has been said that such check-

% See supra note 18.

% lbid.
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up will help the public prosecutors to decide on the closure or opening of the case

as per the Criminal Procedure Code of Ethiopia.'®

It has also been responded by the participants of the research that the public
prosecutor would not organize any false witnesses. But, it is an undeniable fact that
there has been a tendency on the part of the public prosecutor to focus on
prosecuting the criminal than focusing on the sufficiency of evidence and the due

process rights of the suspect.'%*

Moreover, in such instances, the public prosecutor might request another new
witness who has a direct or indirect knowledge about the fact if s/he believed that
doing so is relevant for the investigation of the truth.'® In fact, if the witness
testimony made before the police officer is either contradictory or insufficient to
prove the case beyond reasonable doubt, the public prosecutor usually prefers to
close the file as per Article 42(1) (a) of the Criminal Procedure Code of Ethiopia,
than using witnesses as evidence by fearing that his capacity to prosecute the

criminal or his/her efficiency result would be in danger.
b) The Role of Judges

Being the ultimate guardians of human rights and administration of justice, courts
can play a pivotal role by detecting and thereby punishing perjurers in judicial
proceedings. It is known that the court can get an opportunity to inspect witnesses
and ask clarification questions in the course of investigating the truth.’® It is at this
stage that courts are supposed to investigate the truthfulness of the adduced

evidence and arrive at a final decision.

100" See Supra note 87.

L Ipid.
102 pjd.
103 Supra note 18, Art. 136 (4).
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Given that, most of the courts decisions are based on evidence of oral witnesses, it
is decisive that the court should act proactively in detecting perjury and punish
thereof after having followed the necessary due process of law than doing the

punishment by summary proceedings.

The judges ask different cross-examination and clarification questions at different
stages of the litigation. It is observed that, the judges are actively involved in the

litigation system in the study areas.

Basically, if the case is a criminal case, it is possible to identify perjury when the
witness gives different testimony in the court proceeding from the one s/he gave
before the police office. However, in cases of defense witnesses, it would be
difficult to identify false testimony easily. The only way out to discover is by using
the mechanisms of cross-examination and the contentious words of the false
witnesses as this can be considered perjury. But, this can hardly be achieved as the
majority of cases of perjury revealed that it is mostly in cases of the prosecution

witnesses that there is high possibility of detecting and punishing the perjurers.®*
Conclusion and Recommendations

The research findings in the study areas revealed the fact that perjury is the most
repeatedly committed crime which substantially affected the administration of

justice. By committing perjury, people partake in the miscarriage of justice and

104" For example in East Gojjam Zone High Court from July 2012 to June 2013 out of 48 perjury

charges that were lodged in the High Court 63 witnesses were convicted. From July 1, 2013 to
June 30, 2014, 40 perjury charges were lodged, and 49 witnesses were convicted and from July
1 to June 30, 2014 again out of 49 perjury charges lodged in to the court 40 witnesses are
convicted. In 2015, 37 perjury cases were lodged and 34 prosecutor’s witnesses were
convicted. Surprisingly, all of the perjury cases which have been entertained by the Court are
on perjury Committed by prosecution witnesses.
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corrupt the legal process. As a result, perjury is considered a very serious offense,

although most people who lie under oath do not consider it so.

When witnesses commit perjury, they disrupt the legitimate discovery of truth.
Truth has a crucial role in maintaining the criminal justice administration. The
judges, public prosecutors and/or investigative police officers are striving for the
search of truth and thereby dispensing justice. The crime of perjury affects a fair
and proper trial and interferes in the overall administration of the judicial system. It
is also pretty clear that the legal frameworks governing perjury are intended to
prevent the commission of the crime of perjury so that the potential offenders of

the crime would be deterred.

However, perjury laws cannot properly serve their deterrent role unless they are
strictly applied by the justice machinery. The crime of perjury cannot be prevented
by the court or any other justice organ by simply observing its evil effects. Neither
can it be deterred by arguing that the technicalities of the offense prevent the
enforcement of the law governing perjury. Perjury can only be prevented by
enforcing those laws governing it in cases where perjury occurs. Different
mechanisms, which might be helpful in the ascertainment of perjury during judicial

proceeding such as cross-examination, should be employed by the litigant party

properly.

Courts, being the ultimate guardians of the fundamental human rights of the
society, should act proactively in the ascertainment and punishment of the crime

thereof.

Based on the foregoing discussions and findings of the study, the authors forward

the following suggestions:

< The jurisdiction to entertain cases of perjury should be given to the woreda
courts. In all of the research areas, it has been identified that the fact that
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only the High Court is entertaining the cases of perjury creates a problem
in the process of combating the crime. In this regard, the government
should make a legislative amendment regarding the jurisdictional power of
courts to entertain perjury including but not limited to the Criminal
Procedure Code provision/s of Ethiopia.

To check whether a given witness is giving testimony based on truth; both
the public prosecutor and the judge should employ different mechanisms
and scrutinize it. The litigant party should cross-examine the witness by
making himself well prepared in advance so that it would not be difficult to
determine the truthfulness or otherwise of the testimony.

Particularly, while the witnesses are testifying in the courtroom, the judges
should curiously scrutinize the following: the witnesses ‘bodily movement,
the hasty or sluggish nature of the witness testimony, unstructured words of
the witness, inaccuracy of the information testified, consistency of the
witness testimony or self-contradictory nature of the testimonial words
Besides, it is very crucial that the judge should give much emphasis on
whether or not the witness is testifying of what he has seen and heard or
recognize the event purported to be testified.

Furthermore, as perjury is a deep-rooted problem in the study area, a strong
and continuous awareness raising activities and trainings should be given to
all segments of the society and other stakeholders by using different means
such as the mass media and /or Ekub, Ediror religious institutions. Justice
professionals especially the judges should give a training that can raise
public awareness about perjury that should start from the family and also be
given to the court clients via the court’s information desk professionals. The
justice bodies should organize seminars, workshops and panel discussions
by which the concept of perjury and its negative consequences would be

discussed thoroughly.
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So as to combat the crime of perjury in the study areas, the courts should
strictly apply the law governing perjury. The judges should impose serious
punishment so that the society would be deterred and the criminal would be
rehabilitated.

The justice machinery should not heavily rely on witnesses, instead should
also resort to other types of evidence. In all of the study areas, it has been
identified that the majority of the evidence used by the courts to render a
binding decision is based on witnesses. Conversely, the main perpetrators
of the crime of perjury in the study areas are witnesses. Hence, to prevent
perjury it is imperative that the justice machinery also rely on other
evidence such documentary evidence, and forensic evidence.

Both the investigative police officers and public prosecutors should update
themselves with the required contemporary and advanced crime
investigation knowledge and technology as well engage themselves in the
process of combating perjury in the study area.

The government should introduce comprehensive evidence law that can
guide the litigation in the process of combating perjury in the trial room.
Last but not least, the authors suggest that since in most cases the witnesses
are organized by family and relatives both the police officer and the public
prosecutor should corroborate the evidence by other circumstantial

evidence in the process of prosecuting perjury.
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Legal Independence of the National Bank of Ethiopia as a Supervisor and
Regulator of the Banking Business

Nigus Zerefu"

Abstract

Central bank’s independence has been an issue since distant past in history and many
states were striving to assure independence of their national banks. However, African
countries including Ethiopia are found to have challenges in that regard. Having this fact
in mind, the central objective of this paper is to assess de-jure independence of National
Bank of Ethiopia in light of internationally accepted indicators of independence.
Independence of central banks has two categories: industry and political autonomy.
Political autonomy again has other three categories. These are objective autonomy,
instrument autonomy and economic autonomy. There are two internationally agreed
indicators to assess the independence or otherwise of national banks, namely legal and
non-legal indicators of independence. The former includes banks having objective
independence, monetary policy independence of banks, existence of clear and open conflict
resolution mechanism, institutional independence, and limited credit to the government
and financial autonomy. The latter, on the other hand, incorporates turnover to governor
of central bank and empirical evidence regarding practical enforcement of legal indicators
of independence.

Weighed in light of the first indicators, the National Bank of Ethiopia is far less
independent. Some of the indicators of less independence of the National Bank include first
absence of plain indication about objective autonomy (because it is accountable to the
central government). Second, a long handed intervention of government over the affairs of
the National Bank such as appointment of chairperson and board members of the Bank;
and lastly, absence of an explicit limit over the money to be borrowed by the government
from the National Bank. One way or another, independence of the National Bank of
Ethiopia is very problematic. Hence, recommendations are forwarded requesting for a
lessened intervention of government and its politicians in the affairs of National Bank.

"LLB, Asst. Lecturer, at Debremarkos University School of Law, (currently LLM student Business
and corporate law at Bahirdar University School of Law). The writer can be reached at
emazerefu@gmail.com
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Introduction

So far, in history, the issue of central bank independence was mainly stacked on
legal independence until scholars introduce a more comprehensive type of study on
central bank independence and greater bank independence.’ The period from 1990
up to 1995 was a time during which at least thirty countries enacted a statutory
independence of their central banks. This is the result of a huge and rapidly
growing capital inflow to the developing countries and the resulting global demand
for international financial resources and financial deregulation in developing

countries. 2

Dragging the case to Africa, the 1990s reform movement of central bank
independence has started in Africa except in very few African countries such as
Namibia and South Africa. In fact, the central bank independence of Namibia could
not be realized if not for crucial role played by the international monetary fund
(IMF). For example, as part of the IMF and United Nation Development Program
(UNDP), officials of Dutch Central Bank ran the Bank of Namibia in 1990. In
South Africa also central bank independence was recognized at constitutional level
after a hot debate throughout 1993. Because of this limited reform, the continent

has been suffering from limited access to international financial market.®

Often questions of independence of a central bank as a supervisory organ arise
mainly due to the nature of its responsibilities. Central banks carry out a

combination of three main functions. The first one is its macro-economic function

Ranajoy Ray Chaudhuri, Central Bank Independence, Regulation and Monetary Policy from
Germany and Greece to China and America (Springer Nature America, Inc., New York, 2018
p. 13.
Sylvia Maxfield, Gatekeepers of Growth; the International Political Economy of Central
Banking in Developing Countries, (Princeton University Press, London, 1997), p. 50.
3 -

Ibid, p. 68.
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that includes exercise of discretionary monetary policy that affects price level and
exchange rate policy.

The second one is sector level and micro-economic function including supporting
and providing regulatory and supervisory services for maintaining the healthy
operation of the banking sector. The last function is performing its secondary
functions including acting as banker or fiscal agent and economic consultant of the
state and this last function makes the central bank to have special relationship with
the state.

Financial regulations (which are a basic task of central banks in many legal
systems) have three basic objectives namely, macro-economic stability, financial
stability, and investor protection. Given the complementary nature of the
objectives, central bank autonomy is justified for achieving these goals. This is
required because sometimes the short-term objectives of politicians including
personal interests may not be in line with the need of establishing stable regulatory
and supervisory mechanism that ensure the soundness of the financial system. Not
only this, the long handed interference of politicians provokes negative
consequences over investors and the economy in the sense that uncertain, unfair
and non-transparent regulatory and supervisor mechanisms will cause investors to

defer or cancel their investment decisions.®

Credibility problem is another problem resulting from lack of autonomy of central
banks in the sense that regulatory intervention by politicians will bring hardship to

many depositors and investors who are voters as well. Not only that, politicians

Luca Papi, ‘Central Bank Autonomy without Monetary’ Policy, Paper, p. 116
https://www.researchgate.net/publication/24065688Central-Bank-Autonomy-without-
Monetary-Policy last time accessed on December 15, 2018.

> lbid, p. 119.
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who are interested in short term re-election and maximizing their welfare may be
very sensitive about the short-term political costs of a severe supervisory and
regulatory intervention .Weak agency governance and management could be other
problems because preferential treatments in situations related with state owned

enterprises will be used in amore sever manner.°

Given these cases showing how inadequate management of central bank’s
autonomy contribute to financial crises’ and theoretical premises it can be
submitted that central bank’s supervisory and regulatory independence is crucial
for ensuring financial stability. Independence of central banks has two basic forms,

namely, legal (formal) and non-legal (informal) indicators of independence.®

The legal independence of central banks refers the indication of the degree of
independence that legislators of a state confer on the central bank by legal
instruments.® The lawmakers may stipulate the independence of central banks in
black and white terms commonly in the charter of the central bank and other
legislations. There is also a stipulation under the Basel core principles that requires
prescription and public disclosure of operational independence and accountability
of banking supervisory authorities.'® This legal independence of central bank may

have several manifestations.

These manifestations includes independence of a bank in the appointment,
dismissal, and term of office of the chief executive officer of the bank-usually the

governor, independence on policy formulation concerning the resolution of

Supra note 4, p. 120.

The experiences of Korea, Japan, Indonesia, and Venezuela are examples where the lack of
independence of financial regulators and supervisors has undermined the integrity of the
financial sector.

Alex Zukerman, Steven B. Webb, and Bilin Neyapti, ‘Measuring the Independence of Central
Banks and Its Effect on Policy Outcomes’ The World Bank Economic Review, Vol. 6, no. 3,
353-398, p. 356.

°  lbid.

10 Basel Committee on Banking Supervision Core Principles for Effective Banking Supervision
September, 2017, Principle 2(1). https://www.bis.org/publ/bcbs213pdf, last time accessed on
November 8, 2019.
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conflicts between the executive branch and the central bank over monetary policy
and the participation of the central bank in the budget process, as well as objectives
of central bank. The last one is limitations on the ability of the central bank to lend

to the public sector.™

Non-legal or informal indicator of central bank independence, on the other hand,
refers to non-legal factors such as tradition or the personalities of the governor and
other high officials of a bank that may affect or shape the independence of central

bank at least partially.*?

This non-legal independence has two basic indicators. The first one is turnover of
central bank governors. As per this indicator, there is a correlation between
turnover of governor of central bank and independence of the latter in the sense
that the more the political authorities frequently take the opportunity to choose a
new governor, the less the independence of the governor of central bank.**This is
because politicians may get the opportunity to pick those who will do their will by
firing those who choose to challenge the government.

The second indicator of non-legal independence of central bank is pragmatic
evidence that can be generated via different means such as questionnaire regarding
the practical enforcement of the legal independence as stipulated under the law.
Though the questions for questionnaire involve the same issues in the legal

variables this one wholly focuses on the practice, not the law.'*

11

Supra note 8, p. 356.

2 \bid, p. 361.
B Ibid, p. 363.
“ lbid, p. 368.
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This article makes a thorough scrutiny of legal (dejure) independence of the
National Bank of Ethiopia as a supervisory authority. Hence, non-legal (informal)
indicators of the Bank are out of the ambit of this paper since the content of the

paper is dominantly doctrinal.
1. National Bank’s Independence

Independence of central banks as supervisory organs may take two general
categories. These are industry autonomy and political autonomy. Industry
autonomy refers to the situation by which the regulator will be free from coercion
by powerful and organized groups requiring the bureaucrats to give better response

to the interest of the organized group than the public interest.*®

Political autonomy, on the other hand, refers to the freedom of central banks to
implement the objectives delegated by political authorities independently from
political intervention.™® It holds similar concept with legal or formal independence
as discussed in the preceding part. Related to this, the Basel Core Principles for
Effective Banking Supervision provides that a banking regulator, the National
Bank of Ethiopia (NBE) for instance, should have “operational independence,
transparent processes, sound governance ... and adequate resources, and is

accountable for the discharge of its duties.”’

There are several indicators of political autonomy of central banks. These include
first absence of government control in senior level appointment. The second is non-
participation of government representatives in decision-making. Third, if no prior
government approval is required to make monetary decisions. Fourth, statement

under the country’s constitution that the primary responsibility of the central bank

> Supra note 4, p. 121.

1 bid, p. 122.
7" Supra note 10.
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IS maintaining monetary stability, and lastly, existence of a clear procedure for the
resolution of conflicts that arise between the central bank and the government.*®

Mesfin, on the other hand categorizes them into three types of independence,
namely personnel, financial and policy related independence. The first refers to the
exclusion of or limiting the involvement of the government in the appointment
process of the personnel of the central bank. The second connotes the limitation
placed up on the access to credit of the central bank by the government, and the
third refers to the degree of flexibility that the central bank has in designing and
executing monetary policies.'® Hereunder the paper will briefly discuss about legal

independence of central banks with special emphasis on its classifications.
1.1. Taxonomy of Legal Independence

Legal independence has three basic categories, each having several other sub-
categories. The first one is objective autonomy. Objective connotes an autonomy
that entrusts central banks with the responsibility to determine monetary policy and
exchange rate regime. The Basel Core Principles call banking supervisory
authorities to publish their objective and make them accountable in relation to
discharging of their responsibilities through a transparent
framework.?’ Objective autonomy holds two elements, namely, goal and target
autonomy.”* Goal autonomy in particular refers to the power to determine its

primary objectives among several objectives mentioned under the central bank

18
19

Supra note 1, p. 13.

Mesfin D. Mekonen, ‘Liberalization of Ethiopia’s Banking Sector and its Legal Implication on
the Regulation of Banks’, (LLM Thesis, University of Pretoria, 2017), p. 23.

Supra note 10, principle 2 (3).

Scholars have different stand on goal and target autonomy, some of them treat them separately
(Debelle and Fischer (1994) and others (Lybek, 1999 and 1998) put them in one category as
objective autonomy. The author of this paper also advances the latter approach.

20
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laws whereas target autonomy refers to having only one clearly defined objective
under the law.?? The second one is instrument autonomy and it is all about giving
central banks considerable latitude to decide how to pursue their goals. But, it does
not mean that the bank can select the goals by itself rather in most democratic

system the government may set goals and instruct central bank to pursue them.?®

Instrument autonomy, has two categories, namely, operational and financial
autonomy. Moreover, it is possible to classify financial autonomy into regulatory
and supervisory autonomy. Regulatory autonomy refers to the power of the agency
to set rules and procedures for the financial sector within the confines established
by the primary legislation. Supervisory autonomy on the other hand refers to the
independence of the central banks in the supervisory function, licensing, prudential

supervision, sanctioning including revoking licenses, and crisis management.*

The third one is economic autonomy, which refers to the independence of the
central bank with regard to selecting instruments including freedom to determine
the procedure by which the government obtains credit from the central bank. It also
includes determining interest rates and duration of payment of such debts, freedom
of central banks to participate in primary markets for public debt and prohibiting
lending to government and public agencies in the far extreme. Financial
independence can be the last, which states that the central bank will have full

control over its budget and not depend on the government for fund at all.*

2 Tony Lybek, ‘Central Bank Autonomy, Accountability, and Governance: Conceptual

Framework https://www.imf.org/external/np/leg/sem/2004/cdmfl/eng/lybek.pdf.last time
accessed on December 15, 2018, pp. 3-4.

Alan S. Blinder, Central Banking in Theory and Practice, (Massachusetts Institute of Press
Cambridge, Massachusetts, London, 1998), p. 54.

Supra note 4, p. 125.

Supra note 1, p. 11.

23

24
25


https://www.imf.org/external/np/leg/sem/2004/cdmfl/eng/lybek.pdf

Legal Independence of the National Bank of Ethiopia ...

2. Indicators of Central Bank’s Independence as Supervisory and

Regulatory Organ

Under this part, the author discusses some accepted indicators that may
demonstrate the independence of a central bank of a certain state as supervisory
and regulatory authority. The author opts to make such discussion because it serves
as a benchmark to evaluate the Ethiopian scenario at later stage. The first indicator
is objectives and targets so that the central bank should have clearly identified
primary and broad objectives that may be determined by the central bank and
consistent with specific targets as well that help to accomplish policy objectives in
a way free from government intervention.?® The second relates to monetary policy
independence that is the central bank shall have an authority to determine
quantities and interest rates for any transaction it conducts without any government
intervention.?” Existence of clear and open conflict resolution mechanism is the
third indicator. The latter is based on the idea that any policy conflict between
central bank and the government shall be resolved through an open and clear

process.?

The fourth one is institutional independence, which proclaims that central banks be
given the discretion to administer their internal affairs on their own. Hence, the
government shall not intervene in selection, appointment and confirmation of
officials (separate agencies shall decide so) and dismissal shall be only due to

breaches of qualification requirement or professional misconduct that shall be

% Alberto Alesina; Lawrence H. Summers, ‘Central Bank Independence and Macroeconomic

Performance: Some Comparative Evidence’, Journal of Money, Credit and Banking, Vol. 25,
No. 2, May 1993, p. 153.

Stanley Fischer, ‘Independence of Central Banks’, Speech at the 2015 Herbert Stein Memorial
Lecture National Economists Club,Washington DC, November 2015,
https://www.bis.org/review/r151109.cpdf, last time accessed on December 9, 2018.

Supra note 22, p. 14.
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decided after exhaustion of all the administrative and judicial proceedings. In a
more extended understanding of the concept, the board of central banks shall not be
composed of executive and government representatives and for that they shall not
be members of policy board (or at maximum participate as a member with no

voting right) and probably from monitoring board also.*®

The fifth indicator stipulates a prohibition if not limited, credit to the government.
In principle central banks are prohibited from financing government in any way be
it by way of purchasing government securities at primary level(equity financing) or
via extending loan (debt financing). But exceptionally they may be allowed to
finance government in limited circumstances in cases such as if loans are explicitly
limited to a small ratio of average recurrent revenue of preceding fiscal years, if it
bears a market-related interest rate and securitized by negotiable securities.®® The
second rule regarding credit to the government is the central bank which finances
government shall disclose on regular bases and shall establish the conditions for
short-term loan to the government.® Six, central banks shall be the sole responsible
organs and principal advisors regarding exchange rate policy issues unless in that
way it may be difficult for central banks to implement monetary policy within the
constraints of exchange rate policy.*

The seventh one is financial condition, which requires central banks to have
sufficient financial autonomy. Hence, the budget of central banks shall not be
subject to the normal annual appropriation. However, there must be financial

accountability, this must be shown via a formal publication, and reporting on

2 bid.

¥ bid.

3 Luis I. Jacome, et al, ‘Central Bank Credit to the Government: What we can learn from
International practices?” IMF Working Paper, January 2012, https://www.imf.org/external
[pubs/ft/wp/2012/wp1216.pdf last time accessed on December 10, 2018, p. 5.

Tomas J.T. Balifio and Carlo Cottarelli, ‘Should an ‘Independent’ Central Bank Control
Foreign Exchange Policy?’(Frameworks for Monetary Stability, International Monetary Fund,
Washington, 1994), p. 331.
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monetary performance published at regular intervals without the need for prior
approval by the government but must forward for the executive and legislator.*®

3. Legal independence of National Bank of Ethiopia in Light of the
Indicators

Like many other African countries, Ethiopia was not part of the central bank
independence reform during the 1990s. However, indirectly (through financial
sector reform) the Ethiopian government has strived to assure independence of the
Central Banks because the financial sector reform holds two agendas within its
ambit. One is gradual opening up of private banks and insurance companies, and
trade liberalization and the second one is intensification of domestic competitive
capacity via strengthening the regulatory and supervisory capacity of the NBE.**
The author believes that at least the second agenda can be seen as a step forward
towards independence of the NBE. Similarly, the law establishing the NBE

provides for an autonomous existence of the Bank.®

Nevertheless, the reality is different at least at the de-jure level. In the first place,
the constitution FDRE grants the power of administering National Bank to the
federal government.® Besides, it is to quote stipulations from two important
articles of the NBE establishment proclamation that indicate a far less
independence of the bank. Article 3(4) of the law makes the NBE directly
accountable to the executive branch of the government namely the Prime Minister.

The other relevant provision of the same law, Article 3(6) states the Chairperson of

33
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National Bank of Ethiopia Establishment Proclamation, 2008, Art. 3(1), proclamation No
591/2008, Federal Negarit Gazzeta , 14" year, No 50.

% FDRE Constitution, 1995, Art. 51(7), Proc. no.1/1995, Fed. Neg. Gaz., year 1, no. 1.
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the Board of Directors and the remaining four members shall be appointed by the
Government.” This provision does not provide any statement about dismissal of
members of board of directors, and furthermore, it is not clear as to which branch
of the government legislative, executive or judiciary is entitled to appoint the

governing body. ¥’

An evaluation of the case of NBE in light of the indicators of independence of
central banks discussed in the preceding part of this paper, will shows several
loopholes with regard to independence and autonomy of National Bank of
Ethiopia.

The first relates to objective autonomy. The has three basic objectives which
include maintaining stable price and exchange rate, foster healthy financial system,
and any other related activities as are conducive for the economic development of
Ethiopia.®® There is also a stipulation under the law that requires the governor to be
guided by purposes of the National Bank of Ethiopia in carrying out its
responsibilities.*® But, it still has no indication as to whether these are set by the
Bank. The other independence problem of the NBE is the fact it is more of
subjected to government intervention for their implementation because the NBE is
accountable to the Prime Minster.”> There is also a big problem of institutional
independence. Hence, the NBE lacks independence to administer its internal
affairs. There are several indicators of lack of institutional independence of
National Bank of Ethiopia. These are; appointment of the chairperson and three
members of the board of directors by the government,** total ownership of capital
of NBE by the government and crediting of 80 percent of the net profit to the

Ministry of Finance and Economic Development.*> Moreover, the government
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Legal Independence of the National Bank of Ethiopia ...

fixes the amount of allowance paid to the board of directors* and the government
appoints the governor charged with plenty of responsibilities as a chief executive of
the NBE.** Monetary policy independence is another indicator raised so far and
from this perspective, it is possible to submit that the NBE has autonomy to
determine the supply and availability of money and interest rates.* Hence, it is
possible to say the Bank is independent in that respect.

Another crucial factor that is detrimental to independence of the NBE is the
lending practice of the Bank to the government, which has serious implications in
fighting inflation. The government does lending in consultation with the National
Bank and this is consistent with the goal of maintaining price and exchange rate
stability. Yet, there is no explicit limit on the size of lending. Expanding the budget
deficit made maintaining the balance between lending to the government and
maintaining price stability difficult. This in turn sidelined the NBE’s primary role
in maintaining price stability.*®

In this regard, Abdulmena writes that absence of independent central bank was
found to be one of the reasons to an increase of inflation rate from a single digit to
a double-digit from 2015 up to 2017. So, as per this indicator of independence, the
NBE is less independent.

Regarding its instrument autonomy the NBE is granted the power to supervise and
regulate banks, insurance companies and other financial institution save that there
is no an explicit statement indicating whether such power is free from government

intervention or not.*’ No mention is made regarding the issue of clear and open

“ lbid, Art. 9 (6).

“ " Ibid, Art. 10.
 lbid, Art. 5 (4).
" Ibid, Art. 13.

7 Banking Business Proclamation, 2008, Arts, 3 & 14, Proclamation No 592/2008 Federal
Negarit Gazeta, 14th Year No 57.
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conflict resolution processes in case where policy conflict between central bank

and government exist.

Conclusion and Recommendations

Given the harmful consequences of the absence of independence of central banks
and NBE in Ethiopian context on the monetary performance and the possible
benefits to be fetched from it such as inflation reduction, most states strive to
assure independence of their central banks. Despite such efforts countries most
dominantly African countries including Ethiopia have not been successful in this
regard. More specifically, based on various indicators of independence the NBE is
far less independent. In other words a profound scrutiny of the scenario at country
level in light of accepted international guidelines that it shall comply with to say
there is an independent national bank, shows that the NBE does not meet most of
the independence guidelines. For instance, there is no plain indication about the
objective autonomy of the NBE as it is accountable to the central government.
Besides, a long handed intervention of government over the affairs of the NBE
through appointment of chairperson and board members of the Bank and absence
of an explicit limit over the money that the government can borrow from the Bank
are indicators of the less independent nature of the NBE. One way or another, the
independence and autonomy of the National Bank of Ethiopia is at peril as falls
way below the standards that indicate independence.

Based on the findings of the study, the author forward the following

recommendations:

— There shall be an amendment of the provisions of the National Bank
establishment proclamation that provides accountability of the NBE to the
Prime Minster and allows the government to borrow money from NBE.
Consequently, the NBE should be made accountable to the law-making
organ and government borrowing from the NBE should be subjected to

prior approval of same by the law-making organ.
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— The government and its cabinets shall be precluded from participating in

the management of the NBE including in the Board of the bank.

— The law should also be amended to indicate a clear provision that regulates

an open and clear conflict resolution processes.
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Abstract

Sharia courts have been functioning in Ethiopia for more than half a century, since before
the imperial regime; facing the challenges of time, they still exist and operate at different
levels across the country on the basis of what has been reaffirmed under the FDRE
Constitution. This has resulted in what is known as legal pluralism making Sharia Courts
the only system of dispute resolution operating beside the regular judicial system of the
country. It is provided in the Federal Consolidation Proclamation No. 188/1999 Article
6(1) that Sharia courts apply Islamic law to disputes arising from personal and family
matters falling under their jurisdiction upon the consent of the parties; and the primary
source of Islamic law is to be found in the Quran and the Sunnah. This paper delves into
the second source of Sharia i.e. the Sunnah which represents the practice and teachings of
Prophet Muhammad. Two kinds of Sunnah have been identified by Sharia jurists. The first
is what is termed as legal Sunnah containing the principles and rules of conduct that
Muhammad taught in his prophetic capacity; whereas the other type of Sunnah which is
non-legal refers to those sets of practices that Muhammad has followed as a matter of his
personal choice, or reflecting the societal culture of his Arab society of the time; added to
non-legal Sunnah is the decisions and measures that Muhammad has taken in his status as
leader and judge for the political and judicial matters of the Muslim community of that
time. It is authoritatively held that Non-legal Sunnah is not binding and not applicable
directly and automatically to cases arising Muslim communities that came after until the
present time without passing through contextual scrutiny by authorized organs. This dual
look at the prophetic legacy of Sunnah indicates to fact that oral traditions through which
the Sunnah was reported do not make differentiation of these two set of groups of the
Sunnah from Sharia perspective. As the Sunnah has come down through reports called
Hadith, the reliability of the latter is a big issue in Islamic scientific discourses; and a
separate discipline is devoted for the authentication of prophetic traditions; this field of
Islamic study viz. Usul al-Hadith, embraces a scheme for the authentication of Hadith
traditions that can generally be categorized as chain-based (Isnad) and content-based
(Matn). Once a particular report passes these two-step tests of authenticity and
acceptability, it can safely be utilized as a source of Sharia representing the actual
prophetic Sunnah. Proper understanding in the nature and characteristics of Sunnah as
source of Sharia and the reliability of the Hadith reports before basing Sharia rulings on
Sunnah is necessary for Sharia courts operating in Ethiopia and anywhere else across the
global Muslim community.
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h&¢-N:alyuabate09@gmail.com 9771 2FAA::

143


mailto:alyuabate09@gmail.com

Hawassa University Journal of Law Volume 3, July 2019

Key Words Sharia, Hadith, Sunnah, Source of Sharia, Reliability, Authentication, Legal Pluralism

heh&CH-To9T

PhAPES (169 FCE AT (SMFTF) B5LNA-20 Hovs-av3 777 (141 897 N47e-
e Pils AP3T 77900 9°01-%a0 1% AHNPUDF NATPES 4,LdNP 4I°HNLP
TNV (hdoBl) Moo 3T/77 PLNNT@F PAZI® TINTHES 1 CAD-T 14,854 AT
MIAA a3 T2 RLE haolavdf CLE AN MPAE G/ 1Le-EAm- oo e AL
BITN:: BY AT WhD AP @68, H1V@- Pch? N7 A hIP oowld 10w
POHUS T ao8Lh A hovlN5m- PE/MT #2097 M135F Novnd1- A6 0 N5 P850
AT PRCIPA: MEG  GMFT  TINshes hPE #TC 1858/1992 K34 6(1)
aowlT P S SFT MN7-5PT  £.9€ POLPCONTD7 PTAS PO ACHCET
NGT] A4R7Y POLCRCTT ch7 (16D AT 1RF3ID3A: (D th D PI°26T A PLL
LD hPBN-BCAD +TAT VN5 PI°3F2 51 ACH? N6 PPL770 (-5ch 1D (5 F
NECA?  M38F57  howBovdfm-  Poo-(Ng® hAlll0N 020-2aP HM2TF  (5Y40)
ATINE T AANET @8 AT PRLNMF PHLR o0-Uovl ANVII°UET7 PPIWAA T 1L°P
4N7 @WEI® hild 1w (5ch ch? I°3Frrt7 NRCAD AP0 N.FL7 oomi-lid, 1E9P
Pih7 “T695 POM- A3 HCLA- 7A00P5 “Thin0P 737 rFF3 Fih? oo(CIP2F 35
AR &3912F7F AT CHA: (57 FAES 9°38*S ALK HE€dLT NoomePd® L7187
oWl P PP Pch 7915 P137751 FMF Lrin-:: W 771 QUCE Ah.P7 (5h 7
L3297 A4S h-£291 MNOTF UAT #s0-F P76 A3 €397 52FF ov-yovg:
nmnert CLEFm-  oohd P  AASh  AMND-  POIINGTDF  Fh?  ooCP2TS
£3922FF  POLEH NPT A-£291 (5 L79° ov-yov€ L8 T00NF 749
TULARTDFG WATDF AhTAD- PERZT@ A 7ML77FF A28 hovd (5 85 MMAFR
AINTLDF PONETM3 ACIBPTS @O52F3 Poaofhi AP3: LV Fi-Sh ATA
e 973 gr el PPLT PP P PAm-9°: BU Ph-Sch UNTPN A1.Pe:F WMPP 4107
PAANENT @D HIMPTF P floo-yool: TAMMPT ZNLAPF PP AT P95 CLEDT
THAN AR POICRET PA-R 05 Ahild- oolPr3 PoofidA:: (-5 PAHANL.m- 127)-
AP 0 (V40) A7TherT NootPsr-i PHI 437757 T4 Altd 1w LUI° Noolfr?
V40 9°HT 2CH7 TTT (h0A 2A-U40) NS0~ oowld: HIMPTF PP (-5ch
PHAY AootPST@- NPL-79.0 PHIN 4377519 Tw- (AN5E) 25 PEHT (o013) P04 717 Tw-
ALAN CMA:: A28 PUZN U1 AMLU? UNT PANSE AT Poot3 95T ACHST A0d. :
MSP (5h3 PPLDRA HM 7olPr ALITN AVI-2777F PG 933> oolP? P#I° 1L



n5h...

NWA LTIN: (16D PhAIPES PRI 20T AIA AT MN0ES ST 7708
M-P PoLRLT AIRwlPri NG5 N7LPCN PTAS POANN 7257 F NE3P AANT
Noomt- £7€:F Ph 7t MWEPATm- 0-S2F% ANATw-: 49377, PUr13 4AP 1
NoNPT i (Y X745 AMPAD- PLLTF7 225097 MNEG oo lA-chanTF P51 HCE
(VA AA-d#h) A PUZN T°HS A2C37 TST 2415 NTAPT P4N577F Fi-5ch
AT PUSBN PooCClP A5 PI°HS T} ovld-: NY74-F3 ThaNG PHc3 HhiBes
HdRRI” APGNTT N79LLT 481 PG7DF A5 BEHA::

AR PAT

ASh? U8NT (69T 7T ANCE YT F99T1FE 9PHG I0hTD NHAYFE (149

1. oo .0~ PCON-152 A0S mPoLF-

Ghi P0ET 9°1 aolP'r? aowlot (91497 PHY TST ATILLT
h? MRTPET COLENHPOP R FE AACXE Ph? ACYT LA
ATNTEFS MmeTLF IOILT 1 PULA TPE AL LTAA ALY IRAN-
LA ChNCRS boLololit TIRLTLE WL WP1D: PhoLol-t W1-a0F /7T
NIRRT POLTT 10 ChCR S bufolAR BAPNENLE LTANAN -
¥t RWIPR 34 (B) AS 78 (5) AL ATLALYNIM T hAdOAP
Cao ¥t PG Gteh 2CYT O HAST A0-PS ANTT@- P9LTA Ch7
PCYPT A A1 QAP AG Y2713 MTTF ST@:: OchNetan
@-0F L0 ARG POAHAN DEPTT NNATESPE L2 VA @LI°
072299+ mTT oowld AST AS AATT ANTTF® ATLTLTN h-
ao 3ol PhdA AROIP WLLEEAET (havAht9® (ch1ao 32k AL
g taoAnt VAN A

T PATPRE LululAP BIPNENLP LTNAN (hboBl) MM1-a0F9 27 1987 G.9°F
bofole 194 IHMEETC 1
145



Hawassa University Journal of Law Volume 3, July 2019

Nch1-o03 1k WPk 78(4) AL AlLtovAht@i P0G P0HON
PERFT Coo&i Tt AN PAT® YLTITHPS VAR &/0AFTY
PoIELI° @AL PUINAG  ANTT ALLlliT Ph AR, AnATT
TIATI® (4aLol-A LLE ARHA AHONCT 9°0C M7 NAAAT LG L79°
ANAAN  °RC-02F AT A Y Ph1-00 72 &390 aow it
PAVA AS PYLOITT F/MATT POILEI TELPTT APNAG 19°79°F
NE FATE o094 hFOPS AdANLE hFaoihE (chD h@6n PFE L U7
MWALS 127193 /AT tddoo® ¢h7 ANHSTE ANAG +PGL
AR ALLD WILTLTA ool& RFAA: havfF €0FT o-ch, P£i
81 WA PolddooNT LU ACYTT ANGG F/ART TR,
ABIPII°: “ATL 7?7 NHOAT 9RATE MATPA 70-0 #TC 5 AS SI5A:
LNMI°F 103k haoX 8 04FE N0 312t AdPS ATV o
ANGOT@ 14 PAVA ®L9° P92295+F &/0PT AmPS ATt
A78.L4-% POLeNILE Moot 1@ MAAPXE Ph? CT Fén
L0 PhLG G/FT hadk h@A-2A0 2CYT-a0 7171 b E9°C
N/e- AL P4 hooPSTF@-9° AAIC2 070 Hood9® €985 PGhN
G/0AT HNA® 11934 AG N1936 Nom 97449705 PoTARe AP LT
TLLEA® NG PG ST DAL 0L G/0FT haod o3
T AT O3S (ool Neh1-00 712k R P N O
IS NoolPr? ATHUT G/0AT N4.Ll-AG NNAAN LLE hkhI® 74T @7

2 Mh, oo M4 INATERE @OT 0OLTHE PANAY® GCL LT PoLACNT A7 ALY
h? NP2 eA LavPA aobm 9°02 LT PP 1ICTIPhNCREL Tl ooR i PR
9:PC 1:1965F 14X 173 LavAntd:: XU-47 N
http://journals.co.za/docserver/fulltext/jel/9/1/211.pdf?expires=1513428722&id=id&accname=
guest&checksum=61C6511681864827D9D37CAE4B9444CE 4.01-1AA £L15A (NJ-vAn
12: 2010 4.9° ©-1-T7%), last accessed januaryl, 2019::See also: Mohammed Abdo, ‘Legal
Pluralism, Sharia Courts, and Constitutional Issues in Ethiopia’, Mizan Law Review, Vol. 5
No.1, Spring 2011, p. 78. https://www.ajol.info/index.php/mlr/article/view/68769/56835, last
accessed January 01, 2019.

8 Pe8 GINET TIRRLEe APE RTC 2/1934 AS PPELTG PGAN °NC MLAT APE
+TC 62/1936


http://journals.co.za/docserver/fulltext/jel/9/1/211.pdf?expires=1513428722&id=id&accname=guest&checksum=61C6511681864827D9D37CAE4B9444CE
http://journals.co.za/docserver/fulltext/jel/9/1/211.pdf?expires=1513428722&id=id&accname=guest&checksum=61C6511681864827D9D37CAE4B9444CE
https://www.ajol.info/index.php/mlr/article/view/68769/56835

n5h...

AT%PTH T1LLT Nh? AR PT 4P AL Choowlid ALPTE -
a2k b PERTVTF® AT A@-PS PONT @ ATLav P aom7: (ch?
aA@-6h, AhAT AL P HMA h1-a0 112 3R 183 aoP'F STIHOA::

Clalolr\ MTD-a0TV 28T WVISE WIPR aowlh (914D Plafol-A\G
PHAAN 7°NC 0T P09 G/PT7 Ak9® PULEMSHE AS  ATRIS
PO9.0LLTB APLET T AMTHPA: CAHN AONCT /0T Rh.LoleN 1149
G/ATT A%9® A%IMShC POM APE £TC 188/1992> NH(NT APE:
29 /04T NEOAT AmShims +Le-Bta APhG aPSTo- ¢3od
10 (FFevAAL T AN a0 TN NMAT@ T Péofol-d  hT
av )y WA 78(5) aowlch (914D C0LNTF @7 NAAR A4 AT
PAT@ T PiLq /0T 2IMShée APETT h@T+Ha: N114F WP
N®LST (NTS NAAN L£LET Pavfovlf: heHES mPAL (4% G/0FF
TLLEF@F NTheNePT 42L& AL FooChrH-? N7AG (AN 15T
AL 69T @hT N71L40 AL AILTLTT L @PA: LU hIP
ADPS 1T Ph? NHDYvE (Legal Pluralism) N4k A7204"% PULLAL
A1 0t

Y0hT? ARG 01T AT AVHDTE(Dejure) WL PUILLPLAMSG  AD-PS
CANTOAM@- I PRL-TIC ChD NHS'1E(De-facto) hh:: Lv CMHSTF X710 hANINATE
Ch? 2CT 0T NHanE P93 7 hoo 33 P eetdh 2CT 0387
PIANNTIS  POINLAN AWCE AS °NC PoLPCAS P0ové.  WIT  A704-P
PO NTT 1P A1 POLLaopN T 1@ AZPANT NATCRE PO4S chT 0L9°
WAL MTF NMWAP AS 127193 P & Tch 4471 A*Rrl hdt S0 ony
AL NG TFh-Ndu-PINTTE AG NOTEA T80T AL LA ¢71.LLT oolPr-
gorene 4P 10 heh? A0S @R, PRI 1P NHITEINY 1P eeE
ACUTE A3 AATE AS NG oo FINAYTFP C7°AN hdARI° ACI°EPT
AL P4t PO ANFR TLSPT AT APTIAMARS POL7IST €M7 CHPT
CHANT @ CA@-PS LLES OHLATLYF ONT CTONI®-F D907 Ao J+ AT
oM.t (Instrumental Function): OMANSGP aoBTFINALTE AS AN AL
POLICNT @ TICT AS ANTF FANLT 29°F 00T Mt@ oo 3oL

147



Hawassa University Journal of Law Volume 3, July 2019

Lol 049 G/AT TIMGhEP APE W3R 6(1) aowld? ALY
G/AT POLPCN TEAETE NNES h oowl ATLTLET 817 I
P04 7 LU ONTPA UAT TeT AdlD RIS L69P
(79N Fh/Revealed) hG haoni®a® (09AN.Fh/Rational) STm-: 4&08P
1T evAhd P 408 (wUe) PHINA WP RCh? AS -5h OHY
e NC LOL PN AHCHC WIT 9°18 hWP'r CALAhE aoCP PF
aon\  J°/ AR hooi (£40)F CaHN TRI° (79049 h/Public
Interest) 7 n9°reks T1&LP (0L ATl-Hc-AdBlocking the Means): Cid
(AN1VVZEqQuity) ONF.. PavAON TPN hooh® AP ¢h? ooCPPT
LTHNFA:C (LT 9°16 T CANLEYT APLE @OOTE LO8P I°16T
eNALTE PAT® AWPT ANGP-AcoN TP ChD 9°CI°CT hé-08P Ph
PECOTG £10VPTF IC NNt X'+l AS TLATLT ASS e Tm9°:®
NECATS N5 aohhdh 7+ NLLITI° L79°F 9°39° AT, Noow/lk
VAR 92T oo R oohh NSET@90F PG av-yoo INEP
FIICTS ANt (5h) CTANOTD WINPT 4997 Amd-Mdé
A7 ONATLTFAT h&Ch7? 10 CANLETT 248 PAT® NooP'r7 7k
NECA? ++8TLYHS POALYTT P9140 BUPSA:S LU N7L4-hAN LLE

hATHY AALET ATAC L0264, OLI° 144 Poohié-nlf hANT APLCH C7ULTH ooP'r
AS AP PL0- PO oo P AJOF LA

Ahmad Hasan, ‘The Sources of "Figh": A General Survey’, Islamic Studies, Vol. 29, No. 2
(Summer 1990), p. 114. http://www.jstor.org/stable/20839989 last accessed January 01, 2019.

® HwL heT0-TR 115 i

T Dhoo AR P AALET LAP NooAhdt OHIAR C-0LP NTT PNALYT AT
P'rT Né% Ph? FANRS PASAC 22AMNT QALY Ph9°Ah ooP'r7 70N
ANIC O&m7 P49 hT T10PE PTLALID haon3PaP Och? I°CI°C (hBAAhE)
091247 A@ C+hF21rTHS WEATLrE (W-ANIAT-174H) “15 CTHOm@- o177
amPAL (@ P9°LC 1M (7TiN4d) PSS OLOCE héte 42 NAL PLMET 498
ALNPLEI°INLAI® AT ALNLAI® aolP' 7 PULELNFI° L@ PANAT® CAhLOT FANGS
(1@ 4.€) 1204+ @-:: (Kamali, Principles, fn 9, p. 7)

Supra note 5, p. 115

Muhammad Hashim Kamali, Principles of Islamic Jurisprudence, (Cambridge: Islamic Texts
Society, 1991), pp. 58-59.
http://www.targheeb.com/phocadownload/Figh/ISLAMIC%20LAW%20HISHAM%20KAMA


http://www.jstor.org/stable/20839989
http://www.targheeb.com/phocadownload/Fiqh/ISLAMIC%20LAW%20HISHAM%20KAMALI.pdf

n5h...

Phbaom  Ph? IOIET CRRSOLYT PLIP-FhTA  NLWPIICE RChT
NANMHME D TPA ooCPLTT CPH NooPr: ni-5h IC CAD 7541
N4 0AL: P2L2900F U3 A% mON aoP'r7 S19HOA:: 0

Ash Mé% D 96T FPLEE heCh? +Th NUAFE ACHhT AL
COLYY 9UrR APTET NAPTES N AL fam- PIRYE eCA
ATeAMNP  PEE NFAL PO@- TANNE  QUCLS PICEE ATB.U9°
ANLAONL o2t INCT Nae Mt 418 No-am St Far WTT AT
NChz 10 A LV &TCT PPA Ch? aoCPPTS GATIPT7
hLPCAD-: AS PoF HCHCS AR &30P F7 hhbt@- PaoEanl P
PALT 9°79 - RChT - ATAC A LT A5h 0&®T PLT L-08P DRI°
HINP (797.) Cch? 21646 LAGGA::

A5 ®LI° INLE W (V4N) AT PAA TIVNLAN AN
ANLETG  AGMPT  OC 29040 NFALYS hanATh A70-chaN  OC
GTm,  PTLLTEE POPTT ONGR AP PULINRT  NOTEA-STh
ANVESLC 0T PHZOT® P9INLES PPN 180T AL NChd Ahéhdé
L1OVPTE NONm AP6: LITA: hadexe P49 F/NAT 20M7
A e LT heh1-00 723 C CONGE oo L1910 PF IC w1901
0A®- oo+ OINFG NO-Ch ChT7 21646 @0T h 5h/V480 ST
PONFS PO-Ch £2BPT AL (Hoois Pov-QAd® P49 APO7TG

LI1.pdf last accessed on January 01, 2019. hil.v @oZY & C4+MeA-T 12T (@LbT IT9°
PON®-? PooR 47 PR, PIX RTCT PoLLovARE GT@:: PLLIX LA Noon-t
AP TUTI@D X HE AL PAT AT héhvhook IC P7LALL aoP'r7iPT9° PIAE
AR AE7 Ohéd-d AP chtoot (AANE 853N PE@7 h@-CL aomed9®
4280 P712-+G10 av P+ AINANU-::

1 bid, p. 59.

1 Jonathan A. C. Brown, Hadith: Muhammad’s Legacy in the Medieval and Modern World,
(Oxford: One world, 2009), p. 167.
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Y& aolPTFE RIS UIC NP0 AN 14 (A heS ANS
Po%.006s TLELPTS 10T SAMGNFA: NN AIAART A-5h T POEE
POLT 9738 PUI0F hooi®h® Pchl 9°CI°CT  (ALAAE) CUAI®
NLP7T NAR AR T80T AL A4 P49 L1.01PT P47 NA9° Chil
NG PADT TLEDT LI OhT VIR P HY A UG
WA5h AL A%L10 TEEPT 9°AT 2177 LFA HNI&T (ALY (149
NATe5 0T Nhé9 /0T R LT AR TMNe- ALY
A1 TV FPAO-PS AT aowlqh: ATANNPS  WAHONP T80T
AN PATO. POLS LT1IBPTT Neh T Naomed°: oo+l 90t
TP N91LL7 L% PLOEe NE THNL ALHUT®: oL PI° Tyt :
Cch 7t PANLEY TS ANT ha-9h IC W20 PAT@- P1eG aow -
AhANT ATLTLNFAD- HESOPA::

2. A 5 hmPAL oo f

29 P7A@ PN ANAI® WL 2CHT-alt N@-0m CPHD7 CAh7
MobG POLOAA OWPTE LU PAT T16PE PO 90T AdlE ATrgC
RCWTE 5h 7 RS ALAAL (hao 3K P 9°CI°C) ST 0-5h N&12P
LD A7 ALIC9° LH ALAOT CPH €§1-9°70C 210 - A
A 09 h? aoCPLT TSt (A0A AA-dPh) BS M4Ph (HCHC
M PG TWPET) 0T LU (5h Cilv PP av-PP GEDF
Al N4EA TS O0T A5h TN A7 PNLq £ AlSE
AAGOIP'TE IC 17 (LAFINC @B9° AL Mé (LPH PoLML.L/Po.avav(;

2 Ibid, pp. 140-142.

B hAR A0 297907 ‘$891.m- P49 ch 9°7B’ T Hawassa University Journal of Law,
Volume 2, July 2018, 7 & 126::

Y Supranote9, p. 44. A9°AA:- 5> N&ChT 33:38 <A9°Ah WP Lhtad- PN

GGH-9°C PULA TCATH GHAT LY £74P STE@ NEChT 116 AFPRT
(0F2F) AL TP AL @A A



n5h...

(034.4]) a7 PoLLavART 10" PNEG  hT POLLAOT -
CP PTG LT AT8U9° h8N hTT PPLPLANT D7 L4-hANTS
H&LT M9LmSOT VAGA AA-APh Chd-+T HCE @OT L79° (-5h
NEChT NoobmAT MUATE LLE COLTT ADATIE CA1IS Cch 93
IO LR LA (AlAL1T) POLOAA 10" DAPYIS -5 NGH-E
ANVISE (PEVACL) ORI GRErTHT @LI° AT PHLS €791 PCAT
(Uh9° AT-GC2) T ALH LTFAN: N21$AR HIN (040) KT 2T
NINE oo-yooe L GALLOT (AYR?) AS PHoo' 9TUNLANT hH.LI°
®L. +hF L TOALT NPN A18U-9° NeoM'r-9° OVP79° NAre AN
MF. A% CLLA INLP FINCTTE AT APTODPTTE ATKUI° TNP
HHNALTIS 9°CaLPTr 0296 H NP 4AT 10" PHY A+ Con-
188 AOA AA-APh TST A MoolP'rS GA%ID-9° (-5h A(dS hT
IOy aolP'7 aow/lt (199249 9°PrET WG CANLE YT LLEPET avghn
NP NANA AA-APd TG AC CHOM@T FCATD ATLHAT::

@ Uv&O FCATY NreeE p&O NPAP STO 067 WS (70C)° TInt
A7 LR CRIS Ca?°rt AMPT? WAL Of Ta-Ag PTHANNT7
UPAR HT @ane €10 hPY L79° HIN 9N oo-fP FCT19° LLHA:'
CUT COGh AS V4N av-PP AINS TCATL WILAmNd VS (0L9° NAA

> Ahmad hasan, "Sunnah" as a Source of "Figh" Islamic Studies, Vol. 39, No. 1 (Spring 2000),
pp. 4-5.: http://www.jstor.org/stable/23076090, last accessed January 01, 2019.

1 bid. p. 6.

" bid. pp. 7-10.

BousnT NP6 £74P L@ 0RC AT @0T 23 I TPI° AL @A A:NATHY
PRCA? APAT @0T PLA@- PN PAR ANNE V8O N(EG aowlet-hONT
(A 2A-4Ph) BG V&N I°HS TS+ (A0A AA-U40) O-OT CTOAma? oo-£P
(‘b'Lhe) &F SH ALWPTE N 1é- P£TE GT@F “IATI° 0&HS @LI° -Ieh N7LA
AP 21O AN (kamali, principles, pp. 46-47 £avAh:L:A)

¥ Supranote 9, p. 47.
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ANMAR VSN PR ANTAALS YL oohS (LPP9°) UAE PAT
NFAPPEYTT A% MMO7T APTNT UAEI® ATL ANAI/GLS I3
PPI° AL P9L.MN ooPt P OP @20

CAsh MLE AT Alid- htd8olm INLP av-OA9® LN 0L
+hA e TOALT CTANNT o1 MPSTE A1 PAR HINPTF (V4.0)
a Py Hhvhhe 5h ANGG KT PAD- ANEIIOTE PIVIR YT RLE T OE
@.AT 010 APFE AHY 9T TFIC AAYE Aeohmdt PuSh HIN
NG 2°CUHl (hA AA-U40) HCTTHPA:Z LU PI°CI°C RUG (-5h
ACT R ANLES 9°39 NTLPIF@- 180T AL P90 CON-1-88-T7S
ANMTFF P800 AT WY 0TS PP LA ((-5h)
PHAALNTF @ PUSN HINLT OGATavlaviNlt 2CHT aow IR Pav(.@
10T PEPOPAE PUSN UL 9PHGS GBS NG OAar
CANLEY T AHLATII AL PAMT LG AS NHCH 9°U-47 OHitv aow /(i@
YPOTT L PTA

3. P9 Ao BROTF RS Peh? ANLA'TE MWCEL T

5h A% AR ATPPT7 aowlct (99247 N HALE LT 22C AnGL.A
SFAA: hATHVY® aohpd A5 EAALDTE HI0 (V8.0) AeEAT ATACT
73 (BHT) WS ANSE (PH0ooheeC) N9LA ONU-AT AhdA BTAA::

2 Anwar A. Qadri, Islamic Juriprudence in the Modern World, (Delhi: Taj Company, 1997), pp.

189-190. hv&.h AAT ANC OHNT AA PHIN ALY T £A AWP7ILV hao-Uao® LT
NPA PAOALLNFTF@7 427G F3P ACS 777C CHANG- VT N1PTF Po%.000nT
07 PAAC NPT (V&SN 21-AU¢ O-0T P60 P81 &CAS CANLETT PO
1T AP 7IATL AT PUN AZT19° CIAN NooN75 /24P T (oo-@M 21770.57) 1971
PO PV rPS WINPT AY40 (VAOT) ALY AAC (PAONLLOT Y H0CS 77°1C
PoLIAK) NPT STF@-:: (Supra note 9, pp. 47-48 SavAn:l:A)

Mohammad Hashim Kamali, A Textbook of Hadith Studies: Authenticity, Compilation,
Classification and Critisism of Hadith, Markfield: The Islamic Foundation, 2005, p. 4.
https://ia801608.us.archive.org/23/items/a-textbook-of-hadith-studies/a-textbook-of-hadith-
studies.pdf last accessed January 01, 2019.

21
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n5h...

2V hovlBlA NPSYE AvLAN TS A200rF LA®- AWPFE A5h (VSO
A%ert P HANL haoPr abf PHION %9711k OtovAnt: Coo P
TOT QLY AU 9N 22C TESOAPA:

MNLP aoavl ¢ CHANLNTY O PCR aow bt (19914 (5h
PAC  (P@A)F LCLFP (40A) KS +ETOP (1922) 0NN ot
NEAT Fan& AL BTAA: PF7UC OB PAP WGDT av-yaog
AL NG NATLNFTF@ PINATF@ avavlf DT (Wi 4o (WGP
LA (Han0R &CLT CHIART av-vaog (HIC +HI°ANT AS WSS
PPINT @ ABT7 NChZ hIMTLDTF LEHA: Pov-yoo® GALLOT N7A
NONSTOS MLA T &CLEFT 1% (AP ta ©89° Al ta +Fa-I°
PALLOVF @ @BI° 20t ALY PAINAOTF@ - (NHI°H CAG T
ANLLT oo HETONP  A5h  (hSh  APELr) BOARE A GPT
NPT5E®9° PCR  £°C %ol NVPI9°7 CHALPe CANISET RLES
321 PCX ALH COUTFA ool AFOF LA

MA@ Phaov82A ALY A5h MGG LADT hT 91k aow it
LI AWPFE LY P9°LN Ahfe aowld: Ohd MW LAD- - L7371,
Gh (5h olis3.0h) hS Pt WWé PAND - h-L191 (A5h
28L-m01%.9Fh) M5h NTLA NU-AT Thene L3eA:2 6y hoose:

2 Supra note 15, pp. 7-9.

2  Supra note 9, p. 51. BV CON-1-8L C0LSG CL1% PCAT (hvhd” Ail-18%h)
N7L8000T CANA AA-4#h Coh A°C CPUT1ET 142 10:: APAAT  hoTA,
NATINHT CHA AA-&Fh /1-R71e 45-01 NP0 «Principles of islamic
Jurisprudence» (supra note9), NFNT@® A4 Ta? 9°04-4 17 (1A:- 321-355) +~C
TAECoL o

# bid.
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-5h C06%G w7 1 haooP'r- OC PHLPHS A70N'rE PA®- NaoU'r:
N-HnFe aei OC 716468 TOTFNFA::

3.1. ch?-ThC P95 havkLA

Chh?rt QVE DAADT A-L7) A5 ALY ANTERCT NS NoofNF
PIN MeOI T (AA-493A AA-BANFch)? hao 21T ®F W53 T "
ANMNAT®  AS  ANT  PALY  AMA LIPSA  HAD- 9918700k
ATPOPOPTT®  OMPAN  A5h  284-0004-%.60h  SOAN: (DT
NSOVl (0N774) AH£LT L NP ANOSTO: GAIFTOS PIA
PCRAPFTFD - PPAI® I°CopTm-: aofavl¢ (45 IGTF@ o015 3 F-*
°9° W8T PG 428 CAAT® ST NaolP'r9° NON&D Ph?
NEA - NANYA (FRETF) C PUL0LE STo WY HATEP
NWIOST PEA (WV188) ORI° 7034841 (P1MLL) AaoON a0 ANLE
LOLAIPA::LY NAANT CTFD9° 188 ooy NTLAD AAS-NO £L£7.00
PCK (Vh9°) 17C P74LE PG A0

Pao-yaog: 04T av-ygoo MILLG1HTO- @O 07AR  9°CaFar
CLATLT @ ooP'r AooAC T AE7 AlED4 COLPHOF@ 18T hh::
AL ao-Uaog 400 MUAS A1 PAD- POPE: ALNE “TUVNLAN AOA
AR PSTD NAAMNNTD-G CATC APL-LTNTFD (A9°AM:- PANS AS
PgeMg NELITFOF SN L4 T ATTTFO7  TINCHTT )
PaoANAT LCLAT QWATODTS PoLem 17 AC-Hhtd U7 ATLNL
ALAT  ALSP AooPTT IAR OAooP'r (h? 9°U-¢7 oo ARYE
avd.Mmé AAPLI®Y 09T IPC DT 00774 AINUIS  aoOA
T INEP NoPSTo AdYhn ALPT  ANT  ATSLATLTO-

% Ibid.
% pid.
2 Ibid, p. 52
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POLANT  (P34A41) LATT ST Al-UL4S ANT APOPE L99°
ALY T D69 A0TTE PAATOE NA%ILS NN ASSC hao
PPI-7 haoh-td OF4Aae. A8 (L9 Oh? 9644 @-OT 9°39° WYt
Pa TR UG ®LI° C w2447 PO PAT®I° NN POLAN::

Ak 45-01 CA0A ALOTT  hANT  Cal-ULd ALI  AATH
LaohAA:: ao-yaog: (looAh; QAR TOHNG ovavd @ WiLLOT@ @-6h, NN
MNLG AR MO TD h@P: PALLE “TVNLAN QVAS ASSC AP
ANINCI®: APT9° ALTA°: NTIAX N FOMH ooAn AATTET  htans
TOMHT @R, 7 OALLOT MNL-NEET @7 +avdnta- La-tAAGT M
HINLT  v-a oo-Uoo®  h2IhMLAVTD QWAS A% @6h, 10
NINLY 1 LLETF@® 9498 AavPT LHAVUETD IMNL-WCET ST AOA
ARTA:: ANV L79° Ak Poohi-ndf 1PN POLPIDT AYCAR
PUAT° A HC “T0NLON QUAS AL hU-ATHSE  ¢221-9°90C
AGLETT  haoon7A®  ANFANN  AS  ANLHONR  ALTRT A8 U-9°
hooAh P P+9S AALPT IC P40 WA MFPCE PHE®-9° “1h0C-
AN NLH 18+ LANET@ QUAS AILT 04LANE NI NATE he7
PO ATET PATS ANLFAN 2CHF-AMT AMAD AL 50T
MLI° avh\Ng° Kl9P HLCT AT ARTAI: DAPIICT PUsh TIPCT
Poo-Uoo®y UATHEGE 1A S eOLLePCN Moo PST@: ALY N&CLT
M (400,) +97T1. VBNT hTe'rl ¢1AAS-T 2ANNP HIAS I°Cny
COLHIN: VAOTE Ceh it Ohé PANT@ T AW780- OTPA A12IC NP
OANOGI/I°CT 7S “IhNLANE OT5 MWAT PoLLNLS den 9°1e™T
TLC10 AONS &TAN:: hHY ATPe ATACT ov-Uanf (7N I°CaTar

% bid.
2 bid.
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®LI° WAT®7 +rHCAD PLAYTLT® TS CIANET D VWGt
NanE® A5h AR AR19° ANAU: ANSA PULOME: TG h(idS
h? TGPT AN LT ATMNTTS 428 LADT oo-fP oofF LINPA: hH
AFACT  AShT Tt QUCe PAAT@®7T  AILTS NP QUCe?
Pol.0nN AS2TT ATLOLENT HRCT AL (49T Nool&t L%
ATMNES Mol PAAD. DALY FCATR@ PTG PANLEYTE PO
PAT @7 LR LATTT NF AL ALCT (AL DY NéTE
hov-yoog  C+AAG U-A9° ANMeT POSTrE 488 AISATO 0T
CHPHD. aomy-0d CTHNL FIC AT8LPTA LTHA: NHavAdg avpi-:
a9 491t ovoolly @-LP AP+ NPT ©-0T P10
LCUPT 0A5h FCA?T @-0T AhE ALIVT@9°: gu9° Lhols -
PANLEYT 248 PAT@®- NPT INLR 4ATT ATLTLLETANCE FLCID-
COLANGNT  2C-PNLEL  aowlh-PATT YETITHP  QUA APEILN
ATLLLID Tl T4 07N ANTFPRA LTLPA:

3.2. LTI WCL PAQ - L3190 (5 (5 4T290H)

Ceh 1t 488 PA® A-5hi ao-vao& (OPE AINLD AT LA
NINGTF@ 996 AIACT NN DA 2C oo PN hILE:-
ao-yao® A3 MNLE  evAhF R LO6L  PTHINA STo- A
PO9. 3 a0 VT @7 avavl PTG ChD L1002 TT 980 AT av-Yoog
NG LLET® men.? PPt Poo-NAI® “TUNLAN Chavl-CrTs
eSS CINGTF@ oo thibdet PONST®  ACICEPTG
EOTAAG T @ABLPT? POLEHD: h@-S%P A5h L797° U-ANHEF -
$1.20 N5 hert w3

% Ibid.
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3.2.1. MPAL L370 (Sih (1120 09)

ao-yao® (NLTF LLETFM®F Cag>rk Fhd ¢T3 9°0CS e Aaollt
FON@- CFANGE (aoAhI P 468 P10 STo- HNAD- P71.3-a0 10V F@-:
MPALS UAPFGP aoCUP PTG T mPAL L3190 5 (1140 09°)
N7LA AC TLCEPA: LV ¢27.91 A5Hh heAT N1 ©L9° NU-s3PT
AL PAtanlbHE ACTE®I° oo-NA9° ANLAONE NIHS NN AL@NT
TEAT, ALLD P70 AMPAL INLP hiof 1

3.2.2. h\@-AC N9ch

A4 5h AN oo-gooe (OPFTO- AINLD. Poo-NAI° TTUNLAN
e At hoold-Crt 2AMNT PINGT@ AE88457 S Och 40N ANAT
g LA.mé ANG P9 T AANT CULAM 85 P04 hoolP'r P194F
PoP-ET C7°AEh FemOE T AT U9 PN HhE-NEPTT VP A
AS MNP UBFPT AN 097247 CHoNTrT A amPAL  N14-P
T U3 PT AL Chovlbi Moot A@-SP 54 PTLN P¢-
2227 ANTVFD- S TAN::

go-yoo NINGT@ Chood-Crt SALYFT WHAP 042570 ANHELCTT
PhéA T ANFSSLPT ANHICG ANFSLLP NI°I°1PT7 AG AmPAL
POPE: CUINLAN A@PPCS C7°ATh 9°hS4C FaN, +LCID PHDNS
AN, ACI°ERT  N5h-o0042.06h OPT9°T AINVS oo HHAP
O-ALLPTG ACEDT 20M7 QA®- AhA A AdATANG &40 A+ d-o-
AT LR A5Ah ST 0760 ANFATOS AAMEGTD hTAY:%

¥ Ibid, pp. 52-53.
% lbid, p. 54.
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ALY OSP2F hoao-vao® (1A AN Poo-QA9° ANTELCT ool 425
NGLT@  Atém. wHN SHLTIT MmPAL  £7VPT  AAaoPST @7
LTMOAA: NINE ANFSLC NIA Adh AUT Hood &40 £A- ANFSLCT-9°
LT NATMY Z°AThe 428 PATF® PhSch h22T PhANISETT PO
ALY 7T ALY Pk TTUNLONG 77N th TanebsT aowlil £LLTF RIR
U@ PINe A5 AN hA®- AhTACTET WA 09 AL AL
09912477 N, @'y (VH9V47P) AL AIRLCH (L9@ L4PSA: ANY
aoow/lt L ALY GPT oo-Uoo® Naool-Crt ANSTo - N7A
PGL-TIC PPHST @ (ALAAL) PONST® NoolP'r CANISEYT OVé
CAAT@ TTF NooPSTFa- -3

ao-yao® h3L S5T (hALFAN AONAT oohhd L4.mé g DB
APCOANTD NATHY T8¢T AL POLANT® €CAT NU-AT nSaT AJR
LTAN AILE M PANAS PUINLE Adl-lNT NHavdnt AL 182 9°71F
NHSMA PUL00N7 A7 Nooalil PHOAM@: GCL (hopddg, 180T AL,
Cch it PO PAm- (Precedent) LWPSA: 11C 17 £V ANA ALY 'I0.£P
O-ABPTF NSVIE 2CYT 00T ADANG LLNATHY 0BT AL
TaoCirl NP ACI°S ao®N& ALLPLI°: ALV 9°N7et LI9° AL
T8/ E AR NONLE Vs PTG TNLELT 1A e oo HID GCL
ham-t 182 24 PULALOT® 1TOT ASS LTAAST (AT (koo
PRCE 2CHT NLAT PHAP oM ASLD LA PINL 142 AU7
AATLTAT 28T O S2TF PmPAL MG Qe CANTD-F I0.0P
GCL NHFAMVT @S NASD T80T oohhd ATt LLNIFTOD oomy:

¥ Ibid., p. 55.



n5h...

NINE AL LT AL AFCOND @A eodmt POLIVF@-  PhTD
NAgo-C DT ®RI° 8GT (#47) NF NaoPSTFom-::>

AL PAM AT CAN-OGLT TL0E (L) 1), AALS AAE Polngd
PAN ALBCTATI® N9LA AIE Ak AN°H T PoL0P 17 fUA hOA,
LT ALINT ATEEMPIS A IR FCE ANTANLPA: LU @4
av-yoo® (ST COAMT @S0 NINGIFTF@ - MY 14T AL 14471,
POLPT MPAN (WD aofTLIF@ aolP'r AL PI°ULT ARYTTE LTSN
N-+PHA: 188 AL L P41 P1S ONL® CE POm A7E MPAA K7
APHLT AAGOWP'rT Wik Caollhd]l aolPT L091994-:°° NAHWE h0A,
AN 17T CAFAT  CFEP L 06D, 4P 0007 LT
AoMPI°  ALLPEATI: (& AN AIBPCTATS 0), LUT 9947
NEAID. APS, AlES 099PLN 85T aomPP FTANTE P809° TNLAET
ANNGEOT &40 Bl PAN ATABLT A%ILCT (LGP 220MT Adm-::

ATIMPAN  PUAT oo-yoo® ALYIET PO Phlafrr 48 PAT@.
Py Nool&: PCATOT  A5A POLHIN  V8ATF  hathy ot
AT T AP Alavleo. G0N go-Poo® NINGIHT@- CHINEGTo-
®LI° TG T CMPAA MWl MWe LTETPAT CoP47 NF ALYPT
amPAL LRSS €0 120 ALAMANT 0477 (chHO-00-0AI°) AL
ChDrE PO (1N 097 LSLPAT NhHA  hoolCrt T1STo-:
PONST® ACIEDT CO5ch 10c%.h L% CONT@ T NPLLED AN
PhHAN ANTSSLPT ANF A9AAT POLPT AR 07000 AR ARG

¥ bid.
% Ibid, p. 56.
% bid.
¥ Ibid, pp. 55-56.
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ALTAI°:: (FanAAR W78 AR 791 (WPCNATO: 28751t 2.9 (+4)
CHO NANTF@ FCLTE AT +TavAARIFTF@ ALSEN 180T 429,
PONLLT PAMT A8 (S5) ATE CINE ASh 10 0CLA IANOF
TFA®- AP ATILLT POSD VS PO1LLPE aolPrF aoTIHA
PAA::

e A7t @A® NP A-5h ChTrE (e LAD- O8N 7TANLP DLI°
T H8L oo POLAPE- VAN HIO RHT ANMAR AS ATLICS
(ZAhD) 7 a9 aoCP LT R18.0-9° AT mEoL 1T0OT7 oowlt
N9&47 P7.007 LUPSAT OHWI® 9°n2fT 049 AP (¢4#54)
oA ooMi-04 ChAON AR (A THAF) W184MC PSA: ATHY
AR YPOT AL ATMNIFT@ VHALE AT HCET A°C P2L90S
oL ST 2V CON-14L PoLmSNT  ANAYTE Phd-+T HCE
LA A4+ (HCHC P09 A TGT) ool LImPA::

4. PhaTT VA.OF avdANLhS NLHPT

'MEP N5h hoo-yoo @L OALLOT AN hAPONTT hILE hddT
03 A NeoCav e PE U-AT hh, (7A4) havod-CC HaoG 17 TIAT9° hall--
NNC AS 0-0oC CANFSSC NooSt P £L0T ATLI° “JuNL0N AINLP
ANVEPUET NN, P PCOT 9PRIETE AIS.U9° ANAYC P0G 40T
e o0 hNAST PIE FhI T eohd PTG hTIOhAR oot
PETTCS Oh? 7INNNC APP° NAL QAo PrE IR M)A Noofanl ¢ P
U-AF ONCH-%ao gt @0T (AT ANLFaN oohhd AAANGS ALOC-6BE
IS VAONT  hooyoog T AdPST® AMé-Ne UBFPF
ANINGI°T  ha?8  OALL @L MA@ OHAAS  INLP HINDT:
AVEPUEE  AAANE NOPE NI AAT QALLOT NPAA £9LLD01T

®  Ibid, p. 52.
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oo P FANVF® UNFE US0T Admé LPCST NONSGP vt
ALATD POUTA oMY PRLhAN  HIATF N4Mé AL NPAN
A love PTUTANT ALA AG 9°18C A7LAmNd 1NG::>°

A0S U8AT oo1IC PEavSNTT F MR hDMULDT (tavantt Ol
PHAPE U ®  hANT AILTLPCO hIA. (IART ATHUI® AILE:
NILE hALT NLA NovEonlf@m Pal-NAC PANFSLC Hovd 9K P
(Hich) WINEAI®IATIONAR oo 3221 PPRPT () hhddih 2CT
TP AP (LEh) W ETT/IADTAL HT POINNNC HaoF DT
hoohd 3T IC FPEN PovM Y@, ANF UNFFD L°F 00077
P 74 Hao¥? PoLEeMPO 10+ POEF@: 1407 PhE¢- GooTi NOA.
PaNTS2C Hood NPLETS NIPT Coo(A Noo-NAI” Fén Povlavl, >
&GP AMAT AS NEEA PTLMINTE AZS.U-9° NTI6hAT oo 371G
NAFA-AIC 1L NINLD- Noo-GPe avhhd P06 Z°ALhE Adeo 0TS
OF P VRETF PG oPSTOF AhFhe? NALISS 27 T
75 NG MCHET PLLATMF hk9> PNAL ATILLT NTLA Wit A
ML TIICTT AN oo tCP°E 2AD NA9° PLHT AT AhhorGmC

¥ Supra note 11, pp. 70-71. PU&B.N 4mé- PFEavlNTF AR 4R hOM9 (haoaht
NON7%4 aohhdh ARYTE HIANCEA: NE-m7F ATLINADICUNEE V&N 4mé-PT
PrEai@m PIE PP PILE QALLOT aoPHF@7 hide 10 (LY 418
Poognl OALLO PN AT AT 9000 93 G.dh, A7 9°F EIAZA:: (Brown, fn
11, p. 71 LgavAhk) &V AL hO-0°T7 P 744 1H E9°C PiNla-? ©7°Ath ALY
ATBU9° AMALLOT LT QAP ANONDTS U3 2F AL PUSN LY AS dmé-
ANNTF POLTA hootPr Al g CHPHD ATPL AN ALaoOAY®: TIC-TF AVLD-:
LU7 PHen AIMNUL AmPhiooming CUNEE VAN 4mé-S 2CH T+ CHha0T7
W PULTT AMPO CIAA hoolP'r WIACET hAN $LIPAATNANO0F Ml 0T
PANLLOT  (PO-N°TTS  P0A. ANTSLC) LHET AL ChOT NPT aohl-anT
avCavlF M7 POLLaANT AIAAR PAD- haolP'+ ATACT ARYETT @07 AS aomi-
0d&  ChOTE V8O 2CH T N7LA VAT ATee AN CPT  Aravdhta

ATTANT::
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LCNPA:* 20N, AT Hoe?® hHE 04+ hiNgT Poo-dAg® PACH-NCH
VYT 0T hFet PNAMm PAhL AS DA< FCIPH POMNT DAINGE
PUSN 4mée-PT NNV Hov? +HEaol e9LAM ANHLEPT BOAT 997
Po1.L4. 10 0790 holA, AnAd- £OL8A-"

hAL MA@ PUNTE NPT 3SR aowlqAg A AT
ATetmNe  PFT Noo-NA9e B8 Fdh @ T PoIN @g9e
9Lt 9°HS NPme ALEenCE hOTE  US0T  CTANLOT@-?
AT%U0-9°  CHF T PHHY4T @LI° P&b&-haAN 496 LI +14
CHLLIVT® VAT C10Las0tE hATL 9°01-%oot e0AM LN C+Pmd
Aoo Pt hush 9°HG  eh ool LFAASY Povovifm- ISP
GUNLANE O ThFe FOALE APt PLAT® oo-0A9° NN
W6k APLP AS AI°rh-ooC TTVNNNE FANCS O 7L7177T1 T APAA
a7 it AT U9 NOPE HLTC CINLOT ZAth e 0Tt
AS KIE ChAN 1LPT NIeTE PV OITT CLNTT Ak
?o1.L74. UNHE VBOTT NINL N9° ANFAALPA:® NHY Féhe hyt
AL UA9° PUSO APOTT LA ARTT NATE L£I°A PULATao- \U7F
MY 21 UOFE HIPT CrMSEENTa  «rAaom-8.975 0T
PEPT RS PUSAN PA-RTEE AT (Genre) ov§4t AHLY  A@-13S
P4 ARI® hiD D -t

“0" " Supra note 9, pp.65-66.

“L bid, p. 66.

2 Supranote 11, p. 77

% Ibid, pp. 72-73.

“  Supranote 9, p. 65. ¢ 7E@-4.97" LCAST G @SAT®- PUSN PTIPC 72T
ONT  CATNTE PUSD U-PATT CINT AGLAYT: SV 0 ANE @RYC
ao-AY” WTIPCTFTFO o0t LANIOTFO7 Noob-0LPT Polémé VAOT U
@437 AN 21 INCENTTL PU&N TIPC @-0T PAaThE VSOT U
@-LP ORI VAFE DAL ALWPTET 99T AoPST@ N “INLE QAeeTik*
A°AA.  PUAT  NHIN  ATAAT  @0T  PATS  ANPAALT 91T (hooanet



n5h...

MNLP aowlt ANT@ 09LA CHANG WS VSOTT A789° N0 H5Fm-9°
PHIN AChT AL N207F ANFAAL 2A00TF P77 HNAD- NhOT Admé
LA (o 40); ®BI° LAP° MANTAALLT Polndoh Tad- 270
®LI° FATIIE 9NIetT NTLAASY ot Admé BTANY P
TNAD  PH4mé  hOHE  VBAT  AT8Lms e hWr 3ehP
a NPT oo Paofavl @ 7NN aolPTT A0S he A29LL7
PO Wk ALSE T (LKGAA AA-ANTN) ©LI° P90 T1T4 T HooF
TmPh 1% AgRAA - MOCLPT ATLLT ASPT P0A. AT AAAN
AN6S h9739° AL Ad AT8FL A%1£47 07LA W8Tl TN
POTANGT hOTE PUSN HINPTT LTLPAD A°AA:- N18C T9° HIO*
0N, Ph8I°73T PhaNe-Y9°7T Pav-(v7 AS PACNT aoAh9®  ANOSPT7
eHANNT IR PTA OLC-PATI AL9P ATRPT TIARA: N PLLm-:
a0 GP LT CULLOIS TAF oI AChJ HIPT hilg @17 Oihvd
TANGA:  NAANNAT  Pop-9PeG  Chavf®  CO-a0 717 And-é
LILIPT L9° av-9PLT hov-Uav& AS WMICAA JC Adh “90-tahA
CLLN VSOTT ADLDF NI AT h&CID ha-CHPA:Y

MOCT H729.#h (oo P93 00 TS AANA® TAF PiNé-TFo- T
aSE P AN U P85 ET aC HP £LCIA NA®- P77.200 T -7

NANTANLPT 2171 (2A9° AC-EBA) TG T ovlB ATYT OAaoF A A7E 07
AOFE 10 7L WA P'rT ool POENIN: o045 %7 VSOT 17 MchAAO0k
PATTS €h? AOL @0T TAAT oemC PFAI0NL 2CHR T Cie-Ta AS
PAT@ AP PUSO 29-20T O 997 Ao PST@ NS CNTHTIAT O
AL UNTE AcoPSF@- N€ 7INLE CTTIVFD-F P rHNA®: ¢-14.ms (04S FA9T
N.eeQAI®) VSOTT MGPS CULN £LAGTT PolovAnT H@-::

Mustafa Azami, Studies in Hadith Methodology and Litrature, Indianapolis (American Trust
Publications, 1977), p. 68. https://www.abc.se/home/m9783/ir/d2/shla_e.pd last accessed
January 1, 2019.

Supra note 9, p. 66.

 Ibid.

45

46
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UOHE 0&6PTG ANNAFPT (lao-yaog 29° ANVFANLPA: U8.NT7
ACLML NANTE ATI8LNG 1912471 P3O+ @ 0N%A he9° h-hd-5b
NF h 4,000 0AL VSOTT LTC ®L HIN aohooC @-0T A8 £LL
a P17 v A78a0t 090005 NPT ha®®

AN HEE AS AT ANANTE (ELTE avoollPd ANSTOT Po1L0T -
2000F NHALE LET ACTIN U hooAhFTm7 LL7I4ATm HIL:
OOt VBOTT 4TLD A@-CHPA: APAA- Pl HLETS ChlNE
£7% +aoR&EPT (OPE AEhhéd 1o LAY PTCOLLT £7% A%14-hi
AT “AMe ANAE NTCALT ALANT L79° MALNT L5114\ PoLAS
o) oWl FPATT ANIATPTT AL UAON H1 ALCl P14
ST Fo-di:®

Fén hPELTS NPT (HAA-£A4N @ AA-PIHZ) ODLTIST 79
FTT AACHT APE-TONG T ATNF-Chd AgoOAS 0L A9
ALAT NFen PAHLI4T Noo-Uav® ANOS AS RCASPS VSAPR F4hT
AL PALTIETT MW Bhihd-A PAT @7 NPT AL CIPA: ATHY
TAM4L AS POPT Fen IPT LOTO IR ATESNFANGI° AL CID-
TChPA: NAT19° AANT-UTNA Hoo7: A7€ Poo-dAd® AN Nooh)e
ONT ALOTOIL APAT <hhAV OMOHPC A9°AR PAI° - AAAD ANAh £A
AAL TS LA N11TF @0TF TNTF® hoCP: AVTo AA PP 06T
LOATTIN N ASIC AANT-UIPOA AS PVE ANT-009%7 (I°F@: 07795

B GANT AN-h@FO PACTE PN oodmkT £3-PuN M PA@. UNHE US&.N
LTC NPNVHAAST ATH T ArE M0 hOHE PEINTRANE V80T AL TCMéE
NeeMC: P2 A%IANT LA PHGULD AGET ANIAT AT LFAA 07701 hoTA
ALZHMD 1AAPA: NFe2749°F U822 h 14,000 NAL hOTE V8.O0T7 4T
ANFAALPA P70 AA HIO LI5A:ATHY HIOPT 06-OTo- PAT@- 4911
0e-t- ameee AT WTFAI®: N H2G.#h a%T@Y T Phat NPT aohé-e I To-

w 77 91808 LR A1 1@-:: Supranote 9, p. 67 AGsupra note 45, p. 69 SavAh-t:)
Ibid.

*  Supra note 45, p. 69; supra note 11, p. 73.
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gl PHY ALTT VAN ATSATANL NZINLITE APLN@ AF8ILI°
ALCIPA:® hHY 2C NHLPHE NTAP CATIT NS GPC 1T
PCOTTIS VENT MR AZLAFAAG ALCID- PHING® Ah:: AI°AA- 1V
AT A-ooCP9°T  PRCAT I°04-65T  PAT®T  144PT  Ntovaht:
ANFTIAT® AN LTCET QAD AL MIC ATBNTANLSG T LUTII°
PLLIMOM heChT hPed avd°NEF  tavdhf  9°04-ET  ONFGMA
PAT®7 AR heid 9940 A% ML ®RCh? AgoaoAd AdN AILPY
MARA2 AACTI® A28 1A9° AN AS ANL-0LT (01782) fA- NChD-
PULO ANVTANLDLT h3578 Coo@&N PATS WEITT (AHAC @ Awd-€)
4285 F44 09Le7rT LR LAPT VAT NLAT@ PLmé aoP'r
4270 A8

AAD- AV aodAln N30T PP 0TALE PTG CA9°rt RIS
ol MG-T @7 Hkdet ALY 0-L9T SHOF PINL@- Phéld PN-LSPTHS
T Ah3 Lt (1PA.€) WM& T hdaeT POLARNT® AL FTFm7
o994 INLP NPT £15 HIL: L7 O9° 417 ALCIo- 1C
VEOT7 ahh ooNZHE ANA9° ABNT7 Ahlh e&mC ALCHATPA:
A°AA:- < RCAT SmC 10 A hArE @6, LPSA: hant PX0T
EI°C 184G LACANH PPLA®- HIN hHY PAAN A74771HG  A7SRYH
MW 10 HLACHh PFAAL V8N 10220

51

Supra note 9, p. 67.

2 bid, p. 68.
% Supra note 11, p. 73; supra note 9, p. 68.
> Ibid.

®  Supranote 9, p. 67; supra note 11, p. 72.
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NooelA9°: h3872 (NES NARA C1LLT PI°ING PaomMT ARYFT7:
A2A FATHFS A% AT NP7 ke Phat US.0T7 LTLD: oL
ve.n ANANT @-aT A0 PIPA::0

LU FénG PHao} AL PNNAT LooM@-7 AAAN, PUSON A1-A U4
alhéd 1237 €607 MA@, AooAPTF PSS hu8n AA0AN 07LA
etk PU8N IPHG APCAT (A AA-U40) mONET Ad 9PV
Pl OCHFPA: PUSN ASPOTF (20-040-3) +LOONN PLLAT DT PUA.N
21-PAG PRUS TIPCT  A%INFET 04S TAY TS ALCI0-:
O0NON L CATIS HQPT? HCMToF oNF haNfe  U'v 2T
NP8 aom7: +997% PP UVAOTT NAPTT ALt@T AILPLLET o
aCNO-NHALE PULN 1R TIPCT 00T ANFLD AALPA::
NAA AA-0480 TST ~C OTALTS NHCHC 7l.mSo-7: PULN
°HGT? o PPC PoLLavAN T AR UI° Pov e hANTF POLLAEANT
avd hG TPA 500 NHhF L AEAT 22C $CAA::

5. PU4O T4+ °HS 22C%T:- AMPAL A8 T

NHY AFA 22CT <F9°7Lh (Authenticity ) €99.0@F  VS.OTF 9°FmTar
hao-yao®: aoP'r7 ATINET 44470, PULLLIVTF®T OHALE  PI°HS
AChST7T A78.U0-9° PTLANT®7 LLELPT ¢990vAnT A 10 PUSN
TGO 9PHG hUAT ol R oo CPT ATAC ALAT® BTAA:
ATRE @ VAOT  PHAASNTT  PHIN ooraoC PTATNTT  @LY°
ANGENao@NL AWPTT MA@ L79°F AT V&N CHAALNT  PHIN
A0 (ANSE) 9°19° VA M-S 99T PSS NI CHET @e9°
a\ONET (2o7°7) Nao®-O& Noohin: 9°U-¢-7 APSNE NLTT aoools P

*®  Ibid, p. 67.



n5h...

ATILTE RrATES FP0RTE Aeold AN UAkT C10H9° NUA&N
CANGE (PHIN aoravC) WS Cooi? (CHT) ne0-T AL 9924707
PI°HG A2CT Ntavdivt A5 AL PhD T104G I° 1 1PS TPI° AL,
L H7& NPLoLe +9°TLrE AS POATE ANCS PhD T35 04T
eCh LA Mooyt AMNVT PI°HS 1TOT AS7 A%:C 0°L0A +53P
ALl PTAT ArevAhdAa?: ARLY AL ATNLT ATIHOF P90 ¢
PULN I°HG T ATE A4 AS O-0NNN NaoPrE (-5h AhT9° P11 AWI°rT
TEET ANTOI9TE 907 P £10IA HILE PULNO 9°HST PYE PTG
ACIGM- PP AOA AA-U4N0 (RUSO PHS C%T TST) RN 04
ADATIR Chm-+ HCE £A NoolP'+1°° HCHC Push 4997ut 9°HS
DML ATITTF Coodind 1-R UG TIPS POLAIA: PSI° 15h T
NECA7T +Th COLTY U-ATE P04 D 9°798 NoolP'rT (vG-AHA PUSN
HINPF 4997017 Ohaopnt P4 A0 PATO CANA AA-U40
PIPHS ITOTT AG CANLETT GLEDLTT MmPAN h&CT1 o800 ANdAL
Y NAPYYCE VLA WFAALNT PHIO PONAT AG BHT ATAC P90
0NL 1T0TF ATLoLhHA®: +mPAD PCOPA::

5.1. P10 wwAtT? (ANSE) aowlt £L2.41 PUAN 19T 9PHS

atn 27 9o, A29T &40 PING PUSBN PHS AP FTE LIS AA
TG PINLDF ChOTE  VROT 2CET ARG ANH TN @-0T
NINNF: CUBATT 4G9t A%INe AR AChT PIPHS GO T
A%180C  TAPA: PoofonlP@-t  9T3E@9° NULD 210 MANGE
C+L14. oo PANE OAGoPT: U-AFE NUSO GHN wiwadk @aT

> Ysrar Ahmad Khan, ‘Muslim Scholars’ Contribution in Hadith Authentication’, Journal of Islam

in Asia, Spl. Issue, No.4, December, 2011, pp. 349-353.
% Supranote 21, p. 3.
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CHHLHG  ANFAAL AN NETHS 3oTTrE 2990000 AT8.U-9°
PHIN  wIwAk  PA®T LN (PTATAT) PoooAnT AUTE
POTED L99°F hANSE THé N Fan14E HIND (AN Faeddg had
OHA H10 ovR1§ hhevf14. ¢olovlovCOt 1@ ALY w0l PU&0
99T 9PHG AChST ATL7LhEAD: 0906 HIAAPA::

5.1.1. V40 PN MANSL aoFBAN LANT hAaoVP 't

PavEanl e PI°HG ACHh?E “T75@9° NINE ov-Uan® 715 ANA> 1714
PUSN PAT NPLIT ANTANLDT +PLE (AN5E) avF BN BTCNIA::
h AhA A970- NA ILEP> HIN PIAA A% 2A0NE H1@-7 hiL% Adh
D000 PLLANTT PANTAALDT PONATT (WIWAT) aoHCIT PAFA
NPYE PRI $A- 15 hoohia- PO-ATE POLEMGE mf MR PI°HG ACh?
ALAG NANT @& £L2LIA:0

5.1.2. PH10 oohooC HAOC( AZAA) 7RG CaNTANLST NP+
(RNT) &G FoPirt (3451h)

NANAZ® C22AME HooG 0T (FFALE LHET AAE AAE Titvio-
ning Tt h? AFPOTE (4PAhK)T PULN IPULTT (90-U807) WS
PhNAT° aow lh-hON ATLPT (A0A.R2) Nt SHE-ThC PUS.O0 9°HG
AT @6n: MPAND- CA0A AA-U40 ABT AS PA1-R U Wi Tar
PHLIM- PIPHS 99044 ANGE7? aowldt £241 aolP'r? STIHOA::S
PANGE °HG U-AT ONE NeAT hdhi A7L5@- PuSh PHIN +MRY T
(AANA AN-N2€) C7.00looCO T AWPTE AAT @ L79° NINE go-yoog:

*  Supranote 11, p. 77.

% bid, p. 78.

. Israr Ahmad Khan, Authentication of Hadith: Redefining the Criteria, Herndon: International
Institute of Islamic Thought, 2010, pp. XVI. The Abdriged version of the book can be found at:
https://iiit.org/wp-content/uploads/2018/07/books-in-brief_authentication_of_hadith.pdf last
accessed January 1 2019.


https://iiit.org/wp-content/uploads/2018/07/books-in-brief_authentication_of_hadith.pdf

n5h...

¢ 0HPLE N7 APONAD- LOTANG QANOTF 315G NPT
COLNENT (2AI” AC-CBA) CTST AGA 0%

5.1.2.1. 10 oopooC +NLYF AIAC (WADAADL-O1L)

NANSE PTATAN AIACTULNTET  HIVTF@®  ¢ho9A  (PAtELmM -
a0f1A) hS PHIN WIWAFT® Ctkim (784-00-10.A) OHNT U-AT
NeAT oo 0@- L3 20% ALY ANTEF cow it W4T 00 PICHS
aN4.CHT ATTMeY T USOT ALY OHYTL1rTS  CANLEY T RLE
LOAMTPA: AN ANARET  USOT PP ANFIVETT PHA- P49
ANCEDT L HILT OUANE ANTEP avaolTPT 0T  hdd.or
PAT®- 1977t LLB NPL9Le AJoP £1A: hia +MLyt
(AAAA) AIACT 29-PAP AT PAFRLME VANET hONNTFo-
HoN, AP 9NE oo-poog L0 ANDLCHT NooUhA LATOF ®LI°
CHHAA ADTAAL (2-P) PAA DPTT ATHY UAOT HINT®- CAtELmt
CHLEN  (aoA40A) NPLA BLLEN: NAA AT PUSD ANTAAL DT
NGt g AS P TR AYAC OAeodii OH@- HPLE hae
TONCT NATS ©L9° hHe 0AL QA AChST AL Ph&im hPys
CNTEPN  (728L-a04NA @RI oo-NA) PHNT  CHITLrE GULE
LOMTFPA::

82 Iftikhar Zaman, ‘The Science of "RIJAL" as A Method in the Study of Hadiths’, Journal of
Islamic Studies 5:1 (1994) p. 1. http://www.jstor.org/stable/26196671, last accessed January 02,
2019.

Supra note 9, p.68.

% 1bid.

% |bid.

63
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PHIN WIWAFT®- C1RLm VEANTE POt ALY PCA ALH STAND ATN9°
aCNA F0bLA WG o3Pl ST mCAA veah PAOALLO  hhTAAL
eatmeant @9 e-HHAANT H10 AVPFE AL Phhd R TaAL (FM0-3)
ANFANL T eOrFANLAT  AALLO  Agmen NPTF NIE  ATLAT ALCTH
POFAAL NPT HIND- 7oA LOAN:Y oo-3¢m.0 £99° hOALLO 1T AL
PHIN  FANC  AChST 0”78 AL Otkim (WP oo4LA L79° U-NTF
thd2L eFONC AChST CAaTmeant 010 h@-:%8

5.1.2.2. habAAL2T NE1TF (BOT) AG FoTT1h (08Ah) AIRC

PUSN  ANFAALDT TIPS Tae T APACET NUSO 9°U-67
(70-04(+7) CFALE GLEDTS LLEPT NOMATFOI°F 1-HALI° hedLav-t
SAP h37® 9° h, LA PFIN PLAT o080 37 PPLav@F PUSAN 2VY-
AUVGG Cam-bT hhd aowld N991€L7 OO PLLE hao82A 2CoT
HC?HPA: hATHVI® aohhd AANT-UECT 12 LLEPTT PAR ALWP7E
hATHLVY® P95 PP GANET  A9r¢ AdevAnts® aHin wrraat
PaoCanl P WCh? AL COLTTF PIE QALLOTE A7LI°  hiNé-TFar
NAAST A8.U-9° DAL ATLF®AMF PHooSF@ FaNF A1t A707
dmé 2O NALAS W, MAAT AL COLUTANT 04 AL PI0L
hoolP'r A f: oot 9970 GOAMTFPA:C 99A+9° OO @-0T
PaoBonl¢ ANTAAL PUPID OALLN FoTHrHS POINFANG Taod TP
@O ALI09°: QLI NU-ATE AS OPNHE 48T P97t me9®
P A TIC CANT D ANFANLG AP LPTIT PANOS LLET @
AS APTPT@®- M9 he AT RGO T o ORI (AP AN-

% Supra note 45, p. 43.

7 Ibid.
8 Ibid.
% hid, p. 69.

" supra note 11, pp. 71-71.
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MAZ) NTLA 027 48T AISUIC hiAed WFACT AL 2V
PGPt LI A7 (FOTET) NTLA 037 248 TLCEPA: Nhlrts
L8 CTavf11E G A0S PAT® aoP'- P1L21M PSE TP havA
PUILAG hOE WU AGPLATTF®- TINLE CAFTIVFO- AP 057 AL
Phbaomt LA AU CFOTIPE TIC PAAF@- PEE NFALR
AIMTYDF RART avlA9FF@- eHLIMVFO- (08P Fho®) STo-:
ENTED CANFANLET LB Tt HINP Aol TINHAN T
PhoP MPI°F HINT mN$  PUINTANGE  PU-LR ONOS  PiNGTFar
AaolP'- PATLIIM  hWPYE omPlA  (FAN. PULLLT)  P10T  LLE
TATLFPA:  (oog B9 oo lov-p T Fo-  PAT 0P
AVANLPT  (wEdhn) L5 AL LOLPA: DIV NFTT PFLALA:
ANVFAALDTE DMt OdhaT @67 NMALANG  PTLT PTOYEAS
CHLIIMVF@ ANFANL DT PoLOYI ST

NAL (THLHGA T LLBPT aow/lsth? (avPoolfPFE ik PI°HG LLEDT
AL N9L.MLE  ANFAALLT  C1AAS HINPTE  AYh (md) 0T
9Lk L% AANWF®T h 4-5 OGN LLEPT  ~C  htooff
ANVTANL LT 47T PUSO HINPT L29°: yn? (aodd ) ¢4929LT
L8 WAT®:"2 h6' 248 T aa-T PI°HS ACHhST OC PTLALAT
LA°: £%.47 (£h9Y) 4991 AT GFm-:"

71

Supra note 45, p. 60.

" lbid, p. 62.

" lbid.
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5.1.3. 12,224 9°0G (A1)

MO hANTE 19T PHS IC REPH NPOTE LB 14391,
PONLLID PTINLE NP CHLIILYT NG (ALLIC) LNAN: ANSE
PLLNAT@- PULN HINPTFE AthFL TINLe N4 10 N7LA Paofavs g
PI°HG  POATE OTT OIAT CANGS AGTLYRE AT PHINMT G-
Al 09LLeL1T AN HOYE PHIN oohoo(  (ANSE) DBI° NAA
ANVFANL ALITIT/ATIC 100 N ATAAR T ATE PUSN PAT NANSE
AAZEN NF 997, HLCT AMNE ALTAI®T °NTeEI° VNS PU8.N
PA AIL9ULMC UNT UNEE PHIN wRANT (AN5€) M@ 14 Tm
Ahhd: 6P A3 Moot NA7TE Povgnldfi ANTAAL NF P11
PUSN Gb-dhON (GHT - 297°7) BG 17 (PANTAALPT +PLE) LU
ANTE N7LmPh - NAA HHOIE @Q9° LT PFA Fepddg, HIO
NN @-&P  (o9-700) POLA AORIPE 19O PO gAY
ha7e OALLN PMLST TIC 77 ORI ANVFAALLT ACHT 0A7S Nh-A
PIIHoL.G  POILMPAN  USOT  oohhd  PAM  HRIILVE oo N3
(FHI° 8P A4LD245T) AAATLNT NFA OALLOP  ANSE KTl
UL PUAN HLIILNT ®RI° LILD VSN ANGE P ML (AALLIP
TLI269T) AT a0-fP 2000 LIFOFPAN:T AMPALT VAATT PRHT
+FaoAdRl  WAT® ANT VSOT OHL14  APST@  PO1.LLIM
COINLE 1 AL (9120241 I°HG) APTIA Smé-A:"®

™ Supranote 11, p. 94.

" Ibid, pp. 92-93. NUAN 9°HG TGTIAR AR 991 LLEPTT eolohn ©F
ao- P PATT A8 U9 AMPAL N9°HG A°C%E @-0T Nooh 21X U-4 TP AL
PPA A TN-hANE PATS Wi PUSN o0 PAT (oo0mAh AA-U450) N7LA
PHrA  AA-U40 Con /C 2ANGe-:: LY L1% Coo e M0 ATIT 0
eh1A7¢ Textbook of Hadith Studies, fn 21 (Chapter 06 - Hadith Terminology), pp. 55-65)
£

® Ibid, p. 93.
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5.2. PURN LHIT (2073) aowlt £201 PPO-ATE 9°HS

PULN LHT 9°HS HL OFAP ATNCT ALTT PooM@i +29° (A
NovhhAT @ ANA°® 9°U-6-7 NI 240 Pi¢ PTHOJT'r AG fASNS
Povt? NG hAOTFT  AFECOT 197 9P0F-9av Tt A2TTH (EA
Noo-Aoo- GA9°  CEMEMD-T C1HI1LNG PAOT I1P5E (1840 o
ANAD) FnbaeT NUSA RS HCE T P40 HINPT ¢eH+ 9°HG AI0-
hAN et APTISE 120G AATNT heA-Heod  OI0: 9CU-Cd
YN gl DT AR 1K U4 Noo8NC AL LIFA: LV ASD
CHNA AA-U4N Noots AT PUSLN 9°HS ATLDTG +avl-o1L P
NP+ OT/IC ZG37 67 AS NT/IC ANe-C hveoof 26-PF 0T
NO&@ +8AA::

VEOT7  h@HF T Ahf e991a0100-0 17 HooGP  P9°HS  ACo T
NtavAnt NPLae@ ANTLFNC PUSAD 9°HS AL hHIO PPATAT
(AAAA) BS NANVFANLDT 391G TFaed OHeno14T h@HF/ aodont
IC T7TrE PAT® U aoaolE P (0N-9° AA-U450 71-R718 0T
LN AIHY aoNLCAT W79 AdaoPy (0£9° AD-(FH-H-H)T hd@-C
ATNST 1% aoPY (780 AA-%Ah) ST IPS9° Al AGHT 9°HS
ATNTE PAT@ ooaoHEPFE MANSE °HS  tFo-ma-t 0d PTG
Tl T ALONNTF@® aodPkT ANe-C hvoog SIAAN-::"8

TCLOAC ANEC N LT AILLIAKTE NANA® Féh PLAF
HooGF @P+ Poom NN PoLEMé A.P@7H: SHF-ooC PUSN I°HS7
NL19°F AAVTF® N9°U-4-P PhaN Ao-@T 0T ALM: Anh PCN

" Supra note 61, p. XVI.

8 lhid, pp. XVI-XVII
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ONCA-Good+ L0 186G $L:EA:° Noo-NAgo- GA9° 22C PHLLRMD-T
BT LT ATICTES PERCOT 1-ANS e PN 9PHS
T0+q  NPLov-T PUSN APOTE ANTHLI ZI0T  hUT AHLD
AL TINT ARLAI:: I°U¢ LUT 1NN (ev@OL hEHT L1€
LPATF® LNTOav- PANAT APTT hAl NTIANT haod O T h7AC
TPOLPHT® POLLANVTDT AP0 aoaol5PT7 ALAMF AL T8T187
aNLCHT FSMAS NGt AFHFIPA: PIPHG 1POFT AL NATE
N Ne-LT: Ash POET 90 oo NLSAONT Coh AC9° U
nmPA® CHNA  AA-4Ph PTST O @R, Moot HCHC
T130® AAOA AA-U40 NCE Noot@ 3040 NHCHC ¢+1HSTo
aAetrt PUSN GHT aoooHE DT ATRILNHAD 04 A+ PPN

5.2.1. ®CAh7

hag°trt PoHT aoavlHE LT @OT Pavfanldfm RCh? 108 RCh7
NANAY® Cam-+ T hG PhT 9°1e™T aohhd +87N.07 /264 Po1L.eH
AL A5h7 end°C hHY P0AL ANLE DIC P71MLN “17ED9° L-68P
(79N frhRevealed) ®LI° haona®  (0PAN.FrhRational) ¢h? 9>
+P0YF PAND oo AL TP PoIRINT 142 e gy
PI°H T CANLEYT HPLE aowldt (91LLE RChTE PUAN BHT
POATFS KAt POLLATNT PonfanlPm- avaolE SIPSAGE IR

" Ibid; see also: Jonathan Brown, How We Know Early Hadith Critics Did Matn Criticism and

Why It’s So Hard to Find, Islamic Law and Society 15 (2008), pp. 153-175.
http://www.jstor.org/stable/40377959 last accessed January 02, 2019.

O bavdoN @ LIC ANG-C hVooLE Adtoot PNRTT TGITF@T MPAN AL CI0-:
A% ADAYLA DAE oo2lh B0ONC  APCO@®-FA:i AN QAT® ARAR
TLEPT AL h9°U¢7 IC LLLIT @201 NhAS R—LeN L4917 ARTITTT
LFAAN:

8 \bid, pp. 47-48.

8 hART P8UL@m POLG h? 9O E P90 13:12:126-127: Israr, Authentication, fn 60,
pp. 46-47

8 Supra note 61, pp. 47-48.


http://www.jstor.org/stable/40377959
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OALLOT (AYAR7) NINE MALT LA NOALLOFT® Hoo?: niNg 477
TNAD- OMhNLAAN @OT Sadehs PN PUSN MLPT NRChA? SHT
ARyt Lool ATLING POLLNLS TINLELT LA AWPTT hATHVI®
aop PN TLhE PPTT@- GAAT PR T4 SANTF@- eINsE 1IC
P hOHE PSTOd PPFO-F T VSNT O-LP ho12L39° NART
PHINPET CHA aowlct (19124777 h&Ch? IC 1264 ool AT 7
VAOTF POPIPNA  aolPS7 POULNLS HINPT LI15a% Luia187e
AALLOT SHO-F CINLD7 PUBN I°HG hdd-dN HEL& NZIMSHhCE OVLAF
TOALT @OT OG0T CULN 1PN W0 wiwAE N1 ¢
et NERCA? ooiXC 40 POATE AONT A727010 ANG-C hvaog
COTTHOA-::%

52.2. °WieI L NSh

UAFE @ PRH T ovoolE HE T haoon7¢APS MS%7 AdN IC £o1.M M ov-
VEOTT bt T N9°N722E ADHANN 91HT AR Tee PoL1AT @7
VSOTT POATT  Aco@OT  Naoaoi§y T PIATAN: hooi et NAA
NRCh? +Ta 0975 069 9°79F  29AT9° OA-5h 1IAA  DAPY:
avoollF P NP7 elmenh@ CeH T SBNT hliant veh OC
AN PANGE AT LB PATF®- AG TaoAdg WA PHA AT
VEOT ST@: WAPII® Choonif 219 PLI4&TT AS PARYTE A7E T A5h
AN Aoon3 4487, CooirE PO AMM@- PTILTA ooP'F oo TIHA
POLAIA:  hao3®  A-Sh-hHA  PPI07 V8O AcoAPT TP AL,

8 Israr Ahmad Khan, ‘The Authentication of Hadith: Redefining Criteria’, The American Journal

of Islamic Social Sciences 24:4, p. 52-53.
% bid, p. 52.
% Supra note 61, pp. 72-73.
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LOANA AAAT N7AR AONL @-OT NF 9172048 20T ANHE9PT PUA.N
CHT  avooll§ i@ SPCAN ATINT ALPFE hooni UATHESP
RaoS@®7 ATLPLHE MG AAN MA@ °07f3 P A@- (Reasonable Man
Standard) A7A0LP  PTLTFA®T ANGP AAN “IAT  ATRVPT ovlST
FOELNIAN::

m7é hafl PHA U840 oooolE PSS ALININ  AZLOUTA  N9°AN,
AN T PUNT Noo-AAI® O« k99T - Ay V40T oo o0t
N7 A3e V8N aow/l-: AT A@ AL AS NAL AT8.6.9°C
ATILLD LRI PTICFAN ooP'rFE ANV 9°RTeE L79° ATHY ST
laoAht ¢Loo® PHOAT NPPGTTO AAOM ALTAI P7LA hAaN
LAM AP7T NAA NrA L79°F AT AANT 2940 AFAAG-T U8AT 1L
NIAIET® bV WI860aoCAT Adet PRLT oolP'r7: WI8.U-9° (A
H70%F PHI°LS TONC Fmd A74.8L €241 ALTID A1L7LehavCAT
POPeNLE HINPTE  havanld @+ V8N aoAORl WIAC  (.1av)ao-*
LOAT AATT PUPY AN PoLEIANCE P10 ASTETPATY ALY
PNreE LA oot NOA@ PNC AS 1AL ONT MAP o110
T A@ 0260 WAL AONE ALTA I TMEE ALLTII® hL19°
PN £I°89% AL PULLRCH NoolPrt 9°L4P AWIPAPOLLT Moo
NA°AN FATT AS 4P AL P04 AWILPT POLENTTHN®- PaoBanl £
Ve.NT N°RIeHP AANL AL NooooChH -He0LYT PMA “INF 1@
NTPA hoon3e T TRAAT LR ASh PULENFANS USOTTT WAL
AaoAPT P, AL gvool§ +HLCT AMAL ATL710 NS LA

8 Ibid, p. 78.
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5.23. &'ra °n7LF T Al

wOTED PHIN GHF ooaol§ T Ao 7A® AAN 10+ GV PI°HG hdi-lA
heLoo@®- PULACM: NI R AALD NAA VSN MBI° ULOT hAaolAi
A7 XAk (UATHSRYE  Objectivity) AL A7LtanlbHi N1
CUSOTT POATHET LR AIANTIE  (-Sh-AHAYTT)  P9N.a0lavCNT
PAOY°C TIHT AP?E hnPAAm. PA@- AS AAN AS ONM-HLTC OC
Po9.4A07  POLILANT  AAN PYLENFAAS  USAT  NHY  PI°HS
ADATIR/GLGP  ANCEIFTOr Polem LIPSAR® hoohie
PI°HGaoNL.CF CaolPr7 AITE OFavAntT NATE Nird V&80T NANSE
2CT 00T ANLD <19 STOFNAD LALS AT PI°HG
~Co%E a0t NChZ Lot PRe T A9 b9 s PROA
VEOT oo Nlooh PP oowlt hAT@ PYLA ovh A9CYE
ANMAVFD PPI2FA haolP'r AWTACE AT8.U-9° hoon7f NANAI® €270-
AO-d T 21646 @-0T he: LA LCH CTHAM@- aoPrd PO1PNLS A
NChF &CASP TPOTooGe-To-: PULN HINPTF +CF eHIN 4999
TeE N1L1ANT  +8Lm P(LG 9°IE - RChYT AF). Nhoonie
AR ATETTINNG: POLOT@ES RChATF hICRTLHP ANFAGN DC
AMPLD PoLINK RCASE goavlf DT oo T 1% hooiie NANAP®
@OOT CHAM@? PN CHGOTLTS CANLEY T L% Pavand A= dANY:

8  Israr Ahmad Khan, ‘The Role of Sound Reasoning in Hadith-Text Examination’, Islamic

Perspective, Number 3, 2010, pp. 165-166.

8 @®Ch7? AH-HMLET (51:20)F AN-0.L (38:29)F AA-UTC (59:21)FT hAd-Ndé-ch (2
242)F A78.U0-9° ANT L 750 1291 PULUPYT LIS PRChT ATL-AP S
PO IO AFATCTALE  £IRP ANMAZTT NeomeI®  hoon AP PAAN QUAT
(oo +hAG 0°180C 41% he 5 ARTaT SOMA:See Mohammad Hashim Kamali,
‘Reading The Signs: Aquranic Perspective On Thinking’, Islam &Science, Vol. 4 (Winter 2006)
No. 2, p. 142-144.

% bid, p. 165-166.
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NATHY  oowlrb-n 9T AL NavaoChHE hoon79 PUSN SHT 9°HG
aoN4CT ool TN LA aoP'rF ool SFAA: A9 AN PUAT
NN-02LG oo-0AY9® TIPCT @0T 07UL7F HI oowld bT ho78T
ATAC PhAN APYIT® AS Coo AR LLET® NHPFES 120 AILPY
LINAA:T 2/C ANG-C Moo 4 TF@ @-0T CI9NLF L1 TIC LAVTF M-
11 V80T7 NeoPen: ATHY HINPTF W23 PALTN AAN ATACT
ATBUI®  RCASP ooCPLT S ILP  ANHPICT  Ahf  Oaodr
+P0LrH CAT®9°: OWAPII® US.NE (69T ANLETT ALS L TFD9° PULA
g0 AL LCAPA::

5.2.4. ¢t M VBT

aeTE@ PEHT avavll§ LD IM 3N A @i PI°HS  ovii
I FChe erE AT VAOT 14 AT STAAE @RY9° L9
NG LR AT@ #8919, PAEn 9T 0T AN LTFAN:P
NHVY° oow/l-h: OATE VAN CHIAR €3¢ rrhE OAAT  Adko797%
PAén ANLELT 0T hHIAAD- P2 ov1G (b AdPS NAD §46-11C OC
Po9.4-A0 A7 LT PULN HIND 9°79° A7, MANSE aotRC %7 10
NAA A7 ool ANLE HRCT AN ALTA:Y  Agean.:-
NN-04G ao-NAI® PUSN TIPC ONTE N22NZ.L AA-UL-9” (av/h) hS
Net A0-ooP80 (h€4-AMI®) ooV LT oohhd PiNLD- PLH ARYT 0CO
goodt ANF ALY POLIAR VSO LIFAE NAA AP Jdih L
Paotich ao(v.&7 C1I0T ANG-B39° AS AB ANYTLA AP'TE bb-ooP iy
L9 ML NATCT ooPrd aow/l (99247 NevshATo-  h1,000

L |bid, p. 181.
% Seesupra note 61,p. 85-117(Chapter 5).
% Ibid, p. 66-67.

¥ Ibid.
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Gao AL PR ARYTE ao§¢ CHLIIM 3P AP NaoPrE PUAN
H10 P10A@- P3éh avlB hoo'sd ALTT h@TA:%

5.2.5. PTIMG R avCVP

CaenlAMS  APNE @ PRHT  avoolE  POIHGRYT aoCP 1%
USRI ADAZ®E PIANNTS  CTUNLONT  22CoF-AhvT PoLPCRNTS
PLLTIANTE PAANE PAICYTS PAYI-9°NNC AT O UA9°
UeA-T NNCH ®L avVhAT @ 186 Ar8aom? NTLHGP PAANSG P9°0C
186 AL, 1LI°LM- °LLPS avHAP DT ATEASAS T PULLLCT
CoP-909° 1Y TTHGRYE  FAAP  CARAMS TLEPTT hoogigt
9 CHE®I9° LM 1R PU80N UAPESR avd A 1o pa-
N°L PGS a0 AP mQ@E: oohhA TIHGE PhSSC Phhlat +ooC
AHLD 90 hootPr OHan14F  NaAT-HOAT  AHPAPODTE WS
AMLTE BEG mq AL POLTTE 1Y8F A0F2T7 PAISHNE hevtch
NA9° hCHo  TIHST  2C P21ML 9°ANIF PTG Al PT avfH
CANTI°: QVL@-9° P14 X6 OPH Phéd hANT AL AgvlZbH
ALIN@9°:P  OHVIS  eowldE hO0, URFPTT OIS

% Ibid, p. 67-68.

% Supra note 61, p. 127.

<ALV NOPT AL ool PT AT oo ARTE @ £79° (9260057 AL avhnd

S 7L TLHGE MHOT hLLIST U (RCAT: 2:143)

Mohammad Hashim Kamali, The Middle Path of Moderation in Islam: The Qur’anic Principle

of Wasayiyyah (New York, Oxford University Press, 2015), p. 1.

% qhE CIHGPYE PHOT AGET P49 T10hAP GNTIDLT (mP).€) avPSTmTE
A8 U hMPAL, CANAT® 91 TF ool 191247 oo P08 A PO 1T NARATO
AR PhNAP GATIPT AG T AL PHU AFE ANDE RN hT GNTILT
(72208 AN-0E%A)> NTLA Coh PUIE® 7 X+ L (hAR AVTIPNLST WY
INTNVDF (goP0.8 AN-N1E %) Bahir Dar University Journal of Law, Vol. 7 No. 2, pp.
261-281). http://bdu.edu.et/sites/default/files/journal/BDU-JL%20V0l%207%20N0%202.pdf,
last accessed January 1, 2019.
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FTaom® it PAAT®  AANTIS  GLTICTT POLIAR UEOTE
NTIMS P AdN OC 9919606 NooPST@-7 PANLETT PO WL CTm9:
10 @ChTT APYES 01 AINGT PTLENTTTT avANg® 9IET ATS.U9C
NN AS e G eoLeahtatr NCE A NTPN PAt
ALIART PUSN A1-R71G L79° (ChF PRSP @@9° et 1047
"The N0 PoLeantA T PTG 9018 NHCHC PoLIAA HINPT7
achA:T Y 2727 AANGE  PAAN. TIMT POLILANME OVCETIS
°NCT wAOT P71LTFA T hihmeh ooAh9® @LI° oo T6 AT
ANt IC PU1Ler MY GCL P7UNLT VSOT 0T PAT @91
+avAdL, @AM, P aoaoF +NNE-P NT1LLTT hoo'id T A C Ad-T
£241% I 700,000 avAdit LMLAN: P@-80 PATT ALI AR £LLAT 1§
ATTMA hdh WRT DM 1A BPSA®R PapddA: PoIRopAAT
TLMIMmP 9°157 ©LI° PATT POLETE VAOT oo hov3d AP
TaohTh hovigh, Ca?°1rt SPC ®LI° FCH>T 27Ut T PHéNdh
hOHE VSOT oPST@7 PUSN U477 PRLAA ampag: e
aop\Ort PAT®- VAOTE DhINLE- TTHGSE ANtPVCHT IC A fdo-
Po9%5.7 AS NATY A0 N7AX 0LIAA A7), MA@ PAHAS “IH7
O-L&P P91.L7 Gl-hANN hAN PINA NooP? hoo' i@ - TLC10-
AJAg BIA::

6. PUSO PANLATT hP9° LLAPT

ANLE T TINF mPAAD PUsAO U NANA AA-U40 APOT
080T YL GLEAC NHFLALAD aow it NFALE  NANAI®

100 Tsrar Ahmad Khan, ‘Moderation vis-a-vis Authentication of Hadith’, Islamic Perspective, Vol.

9, Spring 2013, p.13.
Supra note 11, p. 167.
Supra note 100, pp. 7-8.
193 1bid, p. 7.

% Ibid, p. 8.
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102



n5h...

AD-b T IUIRE 164 @OT AR AS Ah 14T TINLE (£N.A)
TLCID Ambt POUTANTT L8 (U-E0h) PTlavAnt @' eHI
AINAFTFD PATRLM VEOTT® ACH-NACH $AT@®7 L2941
(Corroboration) gow/ld N91£L471 MAT®- PaNLEYT Ad9° Ah e NP0t
NEAT Loof0A RINYI® oot PALC (VALT51% PHIN AChT AL NChJ-
ANFANL DT POFAAG-T/ L1 PHIN  PN-  OHLI1M) a0l
(0LAF TOALT 24t Prob - o) AS AYE (007 LI 17 -
PFL14.) VANT STF@:: ATNY CTLII&NT LLELT ANET hT PAT @7
CANLE T L8 NHhIE 70-0 AFAT 22C PCAA:Y

6.1. ooAfPLC (914.21M) VAD

oA PLC TN 0P TFF®-9° PRI AChT AL NPT (dmé @b AL
L0979 HNde 1918700k RPLT@ A NPT ANVFANLPT ALRLT
AN VBN oo PAC (FLII OHANL - OHLDTM) VAN BNAA::
NANTAALLE M AL Noohir 9°U-4-7 NRCAT @OT PHmeh: AL
PUSN PN oo PALC LLE LCAN ATINTT NALTS7% PHIN AChT AL
0 ANPAALDLT M ART 9PULT DTSR OC HIPLS  PAANT -

1% Supra note 9, pp. 48-49.

% pusn +LIILYE & WINT@ ONtELm +AOL  (o0-f0A) VSOT oohhd NF
AGPTE HIVF@ ehkim HINPTE AlLooklime ALYET ACH-NCH +LI74.0.F
PANLE T PO AISLTT PRCIN: AISUI° Phkim NPT ihAdT o100
VEOT ACH 24 P10 APCOT PHIN $AT7 ANLETE &P LCIPA::

7 Supra note 11, pp. 100-101. ¢-+L.2244% Con NHAP 70-0 “1PLAN ANdAL PP
NI AT, AN CANA 9PV CELIILYE RLEPTT Noof0A
PHIN ALYTPT 22C NSO T @9 ATL9° L0240 148 hH1 PTATAT IC
N+PF 099215 NooPrigARI® L2240 9?1l Tee Ae-9°L
CANLEYT  AP9°T P9looAnt NooPrf NAA DA L29° L2241 Noof0.A
H10PF aohhd NF ALWPTT PHIN eooolT@ CHBLMIATL 70-CNA KL PHIN
oo T (A02£) ACh NACH ALIL@ PCANEYT PO C9LeTT Noofy:
L4 01 NAAAA Con £2C NF 91800 AP 10
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EPETT o1l N9912L7 ooA°PFT COM LPT9°F ALY Poohl-his
hANT HEPL oPST@7 Ad-MA, LO1THAA"P NF NPLLB®: PoLTT
ANVFAAL T (M9° N OGP AFLE hoo§sf AnONLTF@ avdd-d:
WYEP RS AW 1TRPE PAAT@- heolP'r AS hMZTFa- ATAC P
NAD hATE 0 LTLOS ALLEAHm POTAAGA A o980
M NATF@F V80 20/ P4L hao h@hAha@-9°:: 1%

Moo PAL; ool Ch @0T PHIN oohooC AN LT (AA40A) NF
ANVFANLDTE JoT%  (0-48.0) AT L1AT ®LI° NAA A1IIC hoTF
AT AS Nm.eT onT CHHéd (4 @ #a#)7 QAL aN6S LAm-
ANFANG P00 WWPYE oo PAC WGP P7LA T4 PLav-U
eadaom Tl 0N%A 1549 LU MNHE2E HIL ++0L haTi9e: 10
ao-\A9° PAPTE aomiE ChOICC NNAT PAT®- F81L2T A7y, (LT
Noo-tP4C WINPT 00T AdFAAL  OLPTT PHIO wiwak  Jran,
LN ALY NI L9° hHI@- MM AS +avAdg hAaN £HA
haolP'r W3AC ACH NACH P91.£.916 NoolPrT NTHY eoAnLPF HINDT
T1ITA® ALFRI°:  LARTI® ANLEIT@® oomiE  OWP79° AT,
NAAE oo ANSRT  IC  HEINLDT WG CooAfPALCIT RLE
ATSLTY POLLLCT aolP'Y WILANT:

ANCEY T koot 4PAEC WINPT PHACTF oSN APTHE @90
TOAE NPTI MhLT P3¢ 0L N8C 1% fuA AET7 mré-
T4 PAT®OS ®A9° PTCNSG 0C PAANT®  (P£7) hooPST@-
ATACT ANLEIT@ hCh? IC PoLhvEMh oo P CAMUS @ 0:N7F4H

198 Supra note 9, p.68.

19 1bid, p. 69.
10 Ibid.
1 Ipid, p. 70.



n5h...

AP 12 o PAC WINPT (EIRP ADPPLT D PTLALE P10
FavAAQ ao\OT AG WILICF PAT@ hWPY: A PLCTSTo- NeHT NF
(FPEC 1A “765) LPSA: PHY ALY PCA WAT® VSNT oohhih:
NA ANTP €228 VBT Z29° oW, APADP PALAAI® ACYHT AL
COLLeMITE USOT OChH hooPSTa M1V oo PLL LS PRLNY:
NP79° OA1LYIC (NFH) CHALE WLPTHI°T AT0.C avhbnFTa- +avaag,
NoorPSTom-:  ALIIVFTF@  (FPECIFTD)  0§4-haN (oo
MBS CAPLC NA-7705 9°AMPT GT@-:13

AAD: AIHI® COVIRTIM oo Pl ooNLCATT WLt @ o0 PAC;
UL ALA A7 emON heolPr- 14T a0 APECI T
Moot NF AL T PA-NPA WT& W81 (oA PAC NA-NGT) P
VAOT NN PoPms ST

6.2. 7l (P30F) VAN

Al VEO TINTE (ATE 0LI° (U-AT QOALLOT Oh-A IR PHAAL
UAO  PSE NooEonlPm-  PAALLOTS  FnAeT FoAL N4
PhOla: PAOP USN TINT 10 NAA ATAART ATE 0L U-AT
AALLOT NF NILE PHoI4t (LIPF9° ATHY QALLOT AAAT AALLOT
NINHANGTF@-G: hHLPI® OHY ANSL? VAN ha?8 of AAD FAAE
NG CFob PIE V80 C ool ANLEYT P15A:TP

12 pid.
3 1bid, p. 70.
1 id.
5 bid.
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PaoEanl P P0L OALLONT (1MP° AdP haoPSTF@ O Hen214 AAT
hath: POOSF  OALLOT NANEE HIO AL 8A%1774 A §A9°
PrILIov T PANTANS OALLOE FoTiT amgPE U7 SCT AnT
OALLOT BhHATFOS V80T ACN-NACH £o91996 A A ALMNPI°:
NULPT ald T m0h W10 ARCAT TPA L£7I1PT AR U-BF/AR
ALART® ALY LTAN APAAE #1LA P@-Ch oot POLPeM aof
(Unworthiness ) aolP'+7 P91.20L580 V4.0 o020 Moo ARChT TPA
CO-Ch &390 U7 Ao 11 PULENTA CANLETE hAPIC hA
PTLA AL WIANCPPA:T

A7 AN-U'L4S TP FF®: ol V40T PooofPL7 SVN av-i
AT AMAGT® POLTA (P72) ANLELT ST AT hU14 MA
0 PR APOTE LN 0 VAOTT hAYE NPT ALt
AN T®9°: DAL o0 WINPT w3 AYC Uh HY
(Ahéne)  andE. 1o (oot PLCT W HhCS VBN ovhhA
CAOARYTT  goAf P hooEool P PHIN ACh? €9°C ANh ool
L0 M AVFAAL LT (A CHANL OWP7E @20 £9° (Ao avs.
NA7LS  U-AT QALLDT QA FAAL PSP ATHY  2ANNT
NooEaool G NU-ATFD TO-AL AL NN4T AooOé-enTS AovF@P
NP V40 100 NAHVT Coo A PLC 2CHT 1S havBavlf@ ACHT
hao-yao®: (7% 0NChF PO@ °00CT £AT AP a2id(C L19°
ha72S huat fanam OU79°: hle 02F QA@- PHIO ACh7 AL
U9 4avdOL CCH TS P PETTE LLE PATD ST m:

" @Chr 4111 RooanikA::
17" Supra note 9, p. 71.

18 1bid.

19 Ipid.
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6.3. A7.£ (P1L£14) VAN

AT PUSAN PAT CTANLOT@F HLD024 HINPT AME T cowldl
NO9L:LDE ot PACE € BS AYL NN AONT WILTILTFAT LARTI®
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Case Comment: Advisory Opinion of the International Court of Justice ...

Advisory Opinion of the International Court of Justice on the Case of Chagos

Archipelago: A Commentary
Anbesie Fura Gurmessa”
1. Introduction

On 25 February 2019, the International Court of Justice delivered an advisory
opinion on the Legal Consequences of the Separation of the Chagos Archipelago
from Mauritius in 1965. The advisory opinion had been requested of the Court
through a General Assembly Resolution in 2017. The advisory opinion has been
among one of the most anticipated rulings that the Court had to deliver so far.!
There could be multitude of reasons for such a high expectation, but one of the
major reasons is the fact that it is two of the heavy weights in the UN (the US and
the UK)that have been implicated in the request and the outcome could have far-
reaching consequences for defense capabilities of the two states. The opinion could
also determine the complete or otherwise nature of the decolonization of Mauritius
at the time. It seemed to have lived up to the hype it has been expected to in
passing the verdict that the decolonization of Mauritius was not legally complete.
The Court was also not disappointing in analyzing the consequences of the
detachment of Chagos Archipelago from Mauritius succinctly at the time of its
independence.

The Court in reaching at the final opinion, however, has left some grey areas for

the international community to ponder on. In this brief commentary, | will try to

" LLB (Addis Ababa University, 2006), LLM (Erasmus University Rotterdam, 2010), Graduate
Certificate (University of Antwerp, 2019), Asst. Prof., College of Law and Governance, School of
Law, Hawassa University, Ethiopia. The writer can be reached at burqa2020@gmail.com
! See generally, Monique Law, ‘The Chagos Request: Does It Herald a Rejuvenation of the
International Court of Justice's Advisory Function,”9 Queen Mary Law Journal (2018).
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find some of the outstanding issues that lack necessary elaboration by the Court
helping the international community to have a final determination with regard to
these issues. With this purpose in view, | will limit my considerations to three
issues that | consider warranting elaboration: the development of self-
determination during the time of Mauritius™ independence, the status of the right as
principle of erga omnes and the consequences thereof, and finally the holding of
the Court with regards to the free and genuine expression of the will of the people
of Chagos Archipelago. After a brief introduction to the right to self-determination,

the rest of the commentary will deal with those identified issues.

2. Brief Account of the Right to Self-Determination under International

Law

The issue of people’s right to self-determination has been the recurring question
that the international community has to wrestle with over a long period of time.?
Events that followed the two major world Wars, nonetheless, have significantly
shaped the development of the right some way or another.? Particularly, the years
just before the establishment of the UN and the drafting of the Charter thereof have
brought about the big hope of decolonizing the majority of the people in the South
who have been languishing under the colonial iron-fist.* It seemed, however, this
high hope has been dashed since the UN Charter, despite its reference to the
principle of self-determination under Article 1(2), did not bring an end to the

pervasive presence of the colonial exercise even by the majority of its members in

See Lynn Berat, ‘The Evolution of Self-Determination in International Law: South Africa,
Namibia and the Case of Walvis Bay’, 4 Emory Int'l L. Rev. 278, 282-83 (1990).

Bereket Habte Selassie, ‘Self-Determination in Principle and Practice: The Ethiopian-Eritrean
Experience’, 29 Columbia Human Rights Law Review (1997), p. 92. Bereket in support of the
role of the First World War wrote that “self-determination achieved greater prominence and
wider recognition as a political-philosophical concept following the First World War”

See generally, Orfeas Chasapis Tassinis & Sarah M. H. Nouwen, ‘The Consciousness of Duty
Done'? British Attitudes Towards Self-Determination and the Case of Sudan’, The British
Yearbook of International Law (2019), pp. 1-56, Available online at
www.bybil.oxfordjournals.org last visited on April 01, 2019.


http://www.bybil.oxfordjournals.org/
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the Security Council.” Understanding this fact, Hannum wrote that “self-
determination was proclaimed in a manner that did not necessarily require the
dismemberment of colonial empires; if it had included such an understanding,

Britain, France, and Belgium simply would not have adhered to the Charter.”

In this context, it can be argued that the reference of the Charter to self-
determination was only to be understood serving the purpose of protecting
international peace and security, from where, based on the popularly held belief,
the international community has suffered immensely.” Accordingly, the right to
self-determination was sacrificed for the maintenance of international peace and
the colonized territories were forced to remain under a slightly reformed mandate
system.®The Charter, cognizant of the fact that not all the territories have been
granted the right to self-determination and forcing these territories to remain under
the administration of others, underlined that “members of the United Nations which
have or assume responsibilities for the administration of territories...” among other
duties, have the responsibility “to ensure, with due respect for the culture of the
peoples concerned, their political, economic, social, and educational advancement,
their just treatment, and their protection against abuses”.® This misunderstanding
created by the Charter of the UN has forced some commentators to claim that self-
determination was more of a ‘principle’ than a right.'°This is true because the

Charter had not allowed the people under colonial power to be independent

Hurst Hannum, ‘The Right of Self-Determination in the Twenty-First Century’, 55 Washington

& Lee Law Review, (1998), p. 775.

®  Ibid.

" Trevor A Delaney, ‘Article 2(7) of the United Nations Charter: Hindrance to the Self-
Determination of Western Sahara and Eritrea’ 4 Emory International Law Review (1990), p.
413. In emphasizing this point Delaney wrote that “at that time the largest perceived threat was
violence that transcended national boundaries.”

& Art. 73 of the UN Charter.

°  lhid, Art. 73 (a).

1 Supra note 5, p. 775.
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effective immediately up on its adoption since the most important actors in the
Charter adoption era were in control of a vast majority of territories based on
colonial practice.

The issue of self-determination of people as a right seems to have emerged during
the 1960s following the emergence of many states out of colony and starting to
change and influence the composition of the members of the UN General
Assembly.* This influence led to the adoption of two groundbreaking declarations
at the Assembly level facilitating the decolonization of people subjugated by
foreign colonial powers.’? Besides, during the same period and in the form of
recognizing the right, the UN had adopted two important and binding instruments
that have enunciated self-determination as a right by stating that “all peoples have
the right of self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural
development.”*® In spite of the concordant multifaceted issues relating to the
content and the subject of the right to self-determination, these two instruments had
addressed the right nature of the subject matter at a very late stage. For instance,
the collective nature of the rights has only been determined through subsequent
reflection and interpretation by important organs like the Human Rights

Committees.'*

1 Supra note 2, pp. 283-4. Berat underlining the importance of this period wrote that “since

World War 11, the modern international legal order has evolved. The law of decolonization has
been a cornerstone of that order.”

The Declaration on the Granting of Independence to Colonial Countries and Peoples (General
Assembly resolution 1514 (XV)), 1960, see also the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation among States in accordance with the
Charter of the United Nations, General Assembly resolution 2625 (XXV), 1970.

B3 International Covenant on Civil and Political Rights, Dec. 19, 1966, Art. 1, 999 U.N.T.S. 171,

International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, Art. 1, 993

UN.T.S. 3.

Supra note 5, p. 774. Hannum writes in this relation that “the first clarification is that self-

determination is a right that belongs to collectivities known as peoples, not to individuals.”
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The international community, however, had not lost sight of the attendant
complications that the right to self-determination of peoples could bring about.
That is why the statist approach of self-determination has been the dominant form
of self-determination and in both the declarations | have referred to above, the
General Assembly had to underline the limits of this right. The right never meant to
extend to allowing elements within a state to establish their own independent
entity, whatever the basis of their claim might be.’® Moltchanova underscores this
point stating that “international law understands the right to self-determination as
the right to be free from external occupation and colonization. This understanding
excludes the self-determination claims of many sub-state national groups.”’ This
obviously is against the desire of various communities to have their own state for
multiple reasons but most importantly because of the immense power that
accompanies statehood.'® Explaining the power that is attendant to the achievement
of statehood, Batistich concludes that “traditionally, only statehood could confer

international legal personality, and its accompanying rights and duties, upon any
7’19

group.
The international community seems to have relaxed a little bit with the adoption of
the Declaration on the Indigenous people in 2007.%° Yet, despite undeniable

forward step in recognizing the right of people situated in a particular state, that has

> Supra note 3, p. 93. Bereket citing Robert Lansing- the US Secretary of State during the period

of Woodrow Wilson wrote that “described self-determination as a dangerous idea because of

his fear that its exercise would result in political fallout and bloodshed in empires where peace

and stability formerly had been imposed by central control.”

Anna Moltchanova, National Self-Determination and Justice in Multinational States,

(Springer, 2009), p. 2.

' Ibid.

' Marija Batistich, ‘The Right to Self-Determination and International Law’ 7 Auckland
University Law Review, (1995), p. 1013.

¥ bid.

2 United Nations Declaration on the Rights of Indigenous Peoples Resolution 61/295, 2007
(UDRIP, hereinafter)

16
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been hitherto exclusively reserved for the determination of the domestic state
whatever rights that is available to those found in her jurisdiction,* the Declaration
remained to be committed to the territorial integrity of the state when it comes to

the right to be exercised outside of the jurisdiction of any particular state.??

What we can understand from the forgoing discussion is that the issue of self-
determination despite its designation in terms of the right of the people, it was
always the people’s right within the context of the sovereign state which
determines the exercise of this right. And its simplest and consensual
understanding is in the form of decolonization; while the application of the right in
other context still is very controversial.”® The only difference with regard to the
internal nature of self-determination is when the state blocks the exercise of
meaningful internal right of certain group of people because of racial or political
reasons like apartheid; in this case, the international community might intervene in
assisting the exercise of this right. This fact has been distinctly recognized under
both the Declarations. Accordingly, the territorial integrity and political
independence of a sovereign state will be protected when the government
represents all the people on equal footing - otherwise warranting intervention
against racist governments like the one in the then South Africa.?*

2L Supra note 4, p. 415. Delany argues that issues of internal self-determination were considered

to be essentially internal matters following Article 2(7) of the Charter and as such “---the
Charter concentrates on the problem of international war, ignoring the issues of civil war
except in cases where domestic strife appears likely to develop significant international
ramifications.”
2 UDRIP, Art. 46 (1).
2 Frederic L. Kirgis, Jr., “The Degrees of Self-Determination in the United Nations Era,” 88 The
American Journal of International Law, No. 2, (1994), p. 305. Kirgis wrote on the consensus
that “the one that virtually everybody now agrees it has is freedom from colonial domination,
at least when the domination is of people of color in their homeland by other racial groups”
See for instance, supra note 12, stating among other things that *...thus possessed of a
government representing the whole people belonging to the territory without distinction as to
race, creed or colour.”
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3. The Chagos Archipelago Case Before the International Court of
Justice

Before dealing with the issues that merit consideration, a brief history of the
Chagos Archipelago and the case itself seems a logical place to start. On February
25, 2019, the International Court of Justice (ICJ) delivered an advisory opinion on
the Legal Consequences of the Separation of the Chagos Archipelago from
Mauritius in 1965. The advisory opinion had been requested of the Court through a
General Assembly Resolution in 2017. This case has come to existence because of
the historical injustice perpetrated by the United Kingdom in its departure from
Mauritius after administering the territory from 1814 through 1965.2 As
dependency of Mauritius, the Chagos Archipelago was administered by the United
Kingdom after receiving it from France based on the Treaty of Paris of 1814 that
ceded Mauritius and all its dependent territories to the former.?® Following the
1960s wave of decolonization; when the United Kingdom was about to grant
independence to Mauritius, the United States had shown an interest to establish a
military base on Indian Ocean. That interest had manifested itself in the form of an
agreement between the two - the final outcome of which being the detachment of
Chagos Archipelago from Mauritius and the establishment of a new colony known
as the British Indian Ocean Territory - under the disguised arrangement between
the UK and Mauritius called the Lancaster House Agreement. The Agreement was
concluded between the UK and the Premier of Mauritius when the UK was still the
Administering Power.?” The UK, in effect, was concluding the agreement with

itself because the Premier of Mauritius and the other representatives presented at

% Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965,

Advisory Opinion, ICJ Report, 2019, para. , 28.
% |bid, para., 27.
2T Ibid, para., 171.
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the ceremony did not have the actual power of engaging in the kind of decision
they were undertaking.?® Allen in explaining the predicament that the
representatives’ had been put in wrote that: “It [the United Kingdom] applied
considerable pressure to obtain consent and the transaction was tied up with the
decision to grant Mauritius its independence.”®® The ‘Agreement’, nonetheless, had
allowed both the United Kingdom and the United States to administer certain
territories on this part of the world cementing their military presence in the

Archipelago.®

This obviously was against the interests of Mauritius and most importantly against
the inhabitants of the Chagos Archipelago who had been forcefully removed from
the Archipelago and never allowed to return home ever again.®* Disregarding the
plight of these people, the two states had established themselves militarily in the
Archipelago: the US administering the biggest islands in the area named Diego
Garcia, while the UK maintaining its control on the rest of the areas after
cooperatively removing all the dwellers. In the identification process, Vine wrote

that “given the general isolation and obscurity of Chagos and its people, the Navy

% Ibid, para., 172, the Courts writes in part that “---when the Council of Ministers agreed in

principle to the detachment from Mauritius of the Chagos Archipelago, Mauritius was, as a
colony, under the authority of the United Kingdom.”

Stephen Allen, ‘The Chagos Advisory Opinion and the Decolonization of Mauritius’ Insight,
April 15, 2019.https://www.asil.org/insights/volume/23/issue/2/chagos-advisory-opinion-and-
decolonization-mauritius last visited on April 2, 2019.

Supra note 25, para., 36 “The talks between the United Kingdom and the United States resulted
in the conclusion on 30 December 1966 of the “Agreement concerning the Availability for
Defence Purposes of the British Indian Ocean Territory” and the conclusion of an Agreed
Minute of the same date.”

Ibid, para., 43 where the Court stated that “between 1967 and 1973, the entire population of the
Chagos Archipelago was either prevented from returning or forcibly removed and prevented
from returning by the United Kingdom. The main forcible removal of Diego Garcia’s
population took place in July and September 1971.” See also Tom Frost; CRG Murray, ‘The
Chagos Islands Cases: The Empire Strikes Back’, 66 Northern Ireland Legal Quarterly (2015),
p. 265. the writers underscore that the remove inhabitants from identified islands was not only
the practice many colonial powers “the expulsion of the Chagos islanders following the
establishment of the BIOT as a defence colony does not of itself [...] differentiate the UK from
the contemporary practices of other major colonial powers”

David Vine, Island of Shame: the Secret History of the U.S. Military Base on Diego Garcia,
(Princeton University Press, 2009), p. 61.

29
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realized that few elsewhere would notice, let alone object.”33 Contrary to the
expectation of both the US and the UK, this infamous arrangement was noticed and
objected to by the UN, OAU and the Mauritius Prime Minister on various

occasions.>*

The discontent with the way the decolonization of Mauritius was handled had led
to the adoption of series of Resolutions by the UN General Assembly and other
regional Organizations like the OAU, since the decision had conspicuously
violated the self-determination rights of the peoples of Mauritius and the
Chagossians in particular.® The UK, by not fully returning all the territories of
Mauritius, had also breached its obligation of completely decolonizing the
territory.*® The development of this conundrum on various fronts had culminated in
the concern of the General Assembly that had eventually decided for the request of
an advisory opinion from the International Court of Justice through Resolution
AJ/RES/71/292; by referring to Article 65 of the ICJ Statute. The Assembly in a
very carefully drafted resolution has sought the opinion of the Court on the

following two questions.

a) “Was the process of decolonization of Mauritius lawfully completed when
Mauritius was granted independence in 1968, following the separation of the
Chagos Archipelago from Mauritius and having regard to international law
including obligations reflected in General Assembly resolutions 1514 (XV) of

% Ibid.

% See supra note 25, paras., 34, 35 and 45, 46.

% See the General Assembly Resolution 2232 (XXI), para., 4, which reiterated in part that “any
attempt aimed at the partial or total disruption of the national unity and the territorial integrity
of colonial Territories and the establishment of military bases and installations in these
Territories is incompatible with the purposes and principles of the Charter of the United
Nations and of General Assembly resolution 1514 (XV)”.

% See supra note 25, para.,177.
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14 December 1960, 2066 (XX) of 16 December 1965, 2232 (XXI) of 20
December 1966 and 2357 (XXII) of 19 December 1967?”

b) “What are the consequences under international law, including obligations
reflected in the above mentioned resolutions, arising from the continued
administration by the United Kingdom of Great Britain and Northern Ireland
of the Chagos Archipelago, including with respect to the inability of
Mauritius to implement a programme for the resettlement on the Chagos

Archipelago of its nationals, in particular those of Chagossian origin?”’

4. Observations with regard to the Case

Before dealing with the issues that merit consideration, it is important to briefly
identify the answers that are provided by the Court to the questions set by the
Assembly. As a common practice, parties to the Case and other interested members
of the UN, had come up with different points of contention with regard to whether
the Court should entertain the matter or not. And the Court, following its rules of
procedure, determined first whether it had the jurisdiction and if so, whether it was
IS incumbent up on it to address the questions. The Court determined that the
questions were legal in character, it had jurisdiction to address them.®” On the
usefulness of the decision to the General Assembly, some participants had
vehemently argued against the rendering of the opinion based on its relevance for
the performance of the function of the Assembly. The Court in this regard held that
it is its consistent jurisprudence to leave to the Assembly itself to determine if the
opinion is of importance to it and concluded that “...Court cannot decline to
answer the questions posed to it by the General Assembly in resolution 71/292 on
the ground that its opinion would not assist the General Assembly in the

performance of its functions.”® After satisfying itself of the existence of

¥ Ibid, paras., 58 and 62.
®  Ibid, paras., 75-78.
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jurisdiction and the need to deliver the opinion, the Court turned to addressing the

substantive questions formulated by the Assembly.

With regard to the first question, the Court determined that by the time of the
Mauritius decolonization and during “...its detachment from Mauritius in 1965, the
Chagos Archipelago was clearly an integral part of that non-self-governing
territory.”*® The Court underscored unequivocally that ...as a result of the Chagos
Archipelago’s unlawful detachment and its incorporation into a new colony; known
as the BIOT, the process of decolonization of Mauritius was not lawfully
completed when Mauritius acceded to independence in 1968.”% It was the opinion
of the Court that by forcefully and unlawfully detaching the Chagos Archipelago
from Mauritius, the United Kingdom has violated the self-determination rights of
the residents of the Island and as such, the decolonization process could not have

been completed in that form.

When dealing with the second question, the legal consequences of the continued
administration of the Chagos Archipelago by the United Kingdom, the Court has
decided that “the United Kingdom’s continued administration of the Chagos
Archipelago constitutes a wrongful act entailing the international responsibility of
that State,”*" and that “the United Kingdom is under an obligation to bring an end
to its administration of the Chagos Archipelago as rapidly as possible, thereby
enabling Mauritius to complete the decolonization of its territory in a manner
consistent with the right of peoples to self-determination.”* The Court had also

pronounced that “since respect for the right to self-determination is an obligation

¥ Ibid, para., 170.
“ Ibid, para., 174.
1 Ibid, para., 177.
2 Ibid, para., 178.
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erga omnes, all States have a legal interest in protecting that right.”**Finally, the
Court underlined the importance of bringing to an end the continued administration
of the United Kingdom following the modalities that would be adopted by the
General Assembly as appropriate, and that “...all Member States must co-operate

with the United Nations to put those modalities into effect.”**

After summarizing the holding of the Court with regard to the two questions, let’s
turn to the comments. As far as the Case is concerned, there are three issues that
can be considered warranting identification and discussion: first, the Court’s
decision with regard to the right of self-determination becoming customary
international law; second, the Court’s holding with regard to the activities of the
United Kingdom violating the right of the Chagossian people to determine their
fate in the process of free and genuine engagement; and finally, the decision that
the right to self-determination is an erga omnes obligation. That being said, we

shall scrutinize those identified issues one-by-one as follows.

4.1.The Holding of the Courts Concerning the Customary Nature of Self-

determination

No one doubts the importance of the right to self-determination particularly when
considering the role it has played with regard to the decolonization of people.
However, the holding of the Court that designates the right to self-determination as
part of customary international law at the time of independence is a bit generalized
at best and misgiving to the international community that had been eager to know
the process through which the Court had reached at the decision. The development
of the right is very doubtful especially when we evaluate it by adopting the inter-
temporal interpretation. This is because as has been tried to be shown in the

foregoing sections, the right to self-determination as an actual right of people was

* " Ibid, para., 180.
“ bid.
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only in the process of recognition during the 1960s following those major
Declarations of the UN General Assembly, specifically Resolution 1514 of 1960.
Before that, the adoption of self-determination was only as a principle rather than

as a concretized right people can claim.*

The staunchest supporter of the fact that self-determination had been established
during the period under consideration was Rosalyn Higgins arguing that the
political organs of the UN have the law-making ability particularly when the
Assembly adopts its resolution through an overwhelming majority vote.*® The
writer maintained that “the resolutions and declarations of international organs,
repeated with sufficient frequency and bearing the characteristic of opinio juris,
can establish a general practice recognized as legal custom.”*’ Moreover, Higgins
contended that the establishment of self-determination had been evidenced by
multiple state practice and opinio juris and as such the argument that it is still a
principle is unfounded.*® The Court, by citing a series of UN General Assembly
resolutions and deciding that the right of self-determination was part of customary
international law, seems to have followed the same line of argument. Therefore, we
need to dig into the validity of this position based on the material available at the
time of the independence of Mauritius.

While Rosalyn Higgins argued that the principle had already achieved the status of
right even during that period, the majority of contemporaneous publications refuted
that standing. Berman, for instance, wrote in controverting this assertion that “the

existence of a legal right of self-determination continues to be hotly disputed; from

45
46

Supra note 5, p. 775.
See generally, Rosalyn Higgins, ‘The United Nations and Lawmaking: The Political Organs,’
64 The American Journal of International Law, No. 4,(1970).
7 lbid, p. 42.
8 Rosalyn Higgins, The Development of International Law by the Political Organs of the United
Nations, (Oxford University Press, 1963), pp. 101-102.
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logical, jurisprudential and practical perspectives.”* In outlining the confusion that
existed on the status of the right in the time frame being considered, Chowdhury
also argued that “there has been a prolonged controversy on the issue: some
consider that the principle now enjoys the status of a legal right with corresponding
obligations while others attribute only a moral status to the principle without any
binding legal effect.”™ Yet, the strongest challenge came from Leo Gross
considering the matter in a contemporaneous fashion.>* Gross argued that the basic
foundation of the argument that self-determination has been elevated to the status
of right is based on the declaration of the UN General Assembly and he
contradicted the idea that the UN organs have the law-making power.*
Emphasizing this he wrote that “...in any event, the existence of the alleged right
of self-determination in the legal sense will depend upon the authority or
competence of the organs of the United Nations, particularly of the General
Assembly, to create such a right or obligation.”* In rebutting the assertion on the
power of Assembly, he argued that the Assembly does not have the law-making
power and as such no right of self-determination can be deduced from the General
Assembly resolutions. According to Gross, therefore, “no such right is conferred
upon the Assembly in the charter and no such right can be derived from any

4
relevant document.””

The second basis for claiming the establishment of self-determination is the wide
spread practice. In controverting the idea that the right to self-determination has
been established on the basis of state practice following the staggering number of

* Nathaniel Berman, ‘Sovereignty in Abeyance: Self-Determination and International Law’, 7

Wisconsin International Law Journal, (1988), p. 54.
Subrata Roy Chowdhury, ‘The Status and Norms of Self-determination in Contemporary
International Law’ 24 Netherlands International Law Review, (1977), p. 72.
See generally, Leo Gross, ‘The Right of Self-Determination in International Law’, in Essays on
o International Law and Organization, (Springer, Dordrecht, 1984), p. 257-275.
Ibid.
> lhid, p. 258.
> Ibid.
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decolonization, many writers claimed that customary international law cannot be
established from this practice.” For the purpose of justifying this position, the
writers refer to the jurisprudence of the International Court of Justice itself. To
ascertain the existence of the principle of customary law, the International Court of
Justice in the Asylum Case had underscored that the party that relies on custom
“...must prove that the rule invoked by it is in accordance with a constant and
uniform usage practiced by the States in question, and that this usage is the
expression of a right appertaining to the State granting asylum and a duty

incumbent on the territorial State.”>®

Contrary to this understanding, Gross argued that .. .the practice of decolonization
is a perfect illustration of a usage dictated by political expediency or necessity or
sheer convenience; moreover, it is neither constant nor uniform” (Emphasis
added).>” What the foregoing discussion shows is, despite the fact that the
development of the right of self-determination cannot be refuted as it operates in
the current understanding of international law; its status has never been so obvious,
particularly during the period where the independence of Mauritius was achieved.
In concluding the controversy surrounding the development or otherwise of the

right, Rupert Emerson wrote that “where so substantial a body of doubt and

% Rupert Emerson, ‘Self-Determination” 65 The American Journal of International Law, No. 3,

(1971), p. 462. In this regard, Emerson wrote that “the general climate of opinion has certainly
turned sharply against colonialism, and the administering powers agree on the need for an
orderly end of the colonial relationship, on their own terms; but that all dependent peoples have
here and now the right to determine their own destinies is denied by the states which remain in
charge of them” (emphasis added), see also supra note 49, p. 264.

Colombian-Peruvian Asylum Case, Judgment of November 20th 1950: I.C. J. Reports 1950, p.
266.

" Supra note 51, p. 264.

56

205



Hawassa University Journal of Law Volume 3, July 2019

opposition exists, including those major powers and those still possessed of

colonies, the existence of a rule of international law cannot lightly be assumed.”*®

The recognition of self-determination as actual right of people - the whole people
had to wait more specifically for the adoption of the two major Covenants, which
only came in 1966.>° Regarding the role of Covenants, Hannum argued that “one of
the great contributions of the United Nations to international law was in promoting
the shift from proclaiming a principle of self-determination in the Charter to
recognizing a right of self-determination some twenty years later.”®® Writing on the
effect of the adoption of these two covenants, Green underlined that “...great
caution is necessary when approaching these Covenants, for by the end of 1969
they were still signed by only a minority of the Members of the United
Nations...”®* This is because, even in the era of these important documents, the
most important components of the right - people or nations - have not been given
precise meaning allowing the right to have a specific subject of application.® Fisch
capitalizing on this subject writes that “neither ‘people’ in the ‘normal’ sense nor
‘indigenous people’ are defined in international law. Therefore, no one can
authoritatively say what people are and thus who can claim a right of self-
determination.”®® Hence, in the absence of the essential conditions of precisely
defining the people or the territories the right will apply to, it is at least difficult to
talk about the right nature of self-determination in the time frame we are concerned

with.%*

% Supra note 55, p. 463.

% |CCPR and ICESCR, supra note 13.

8 Supranote 5, p. 775.

81 Leslie C. Green ‘Self-Determination and Settlement of the Arab-Isracli Conflict’ 65 The
American Journal of International Law, No.04, (1971), p. 46.

82 Supra note 55, p. 462.

8 Jorg Fisch, The Right of Self-Determination of Peoples: The Domestication of an Illusion

o (Human Rights in History) (Cambridge University Press, 2015), p. 32.
Ibid.
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In support of this conclusion on the coming of the role of these Covenants in a later
stage, Green underscored that their importance is undeniable. He added
that“...despite the statements of politicians or of partisan commentators, there is
still no right of self-determination in positive international law; although since
1966 there may be one in nascendi. ”® According to Green, therefore, it is actually
true that the right to self-determination is in the making through a binding
document, but we talk about it in the form of a positive right and it cannot apply
retroactively for those whose rights had been prejudiced in the preceding period.®
Fisch in approaching the starting point of the right argued that it was not an
enforceable right at the beginning, but “at best, one could speak of a vague
principle grounded in natural law, but not in positive law. In the first years after the
advent of the expression “right of self-determination” this did not change in any
way.”67

So, the judgment although it is an important contribution to the stock of our
knowledge, the Court did not give us the necessary detail with regard to the timing
of the development of this right into customary international law. This seems quite
rushed compared to the approach of the Court with regard to the appreciation of the
establishment of customary international law in other cases.®® In the North Sea
Continental Shelf Case where the Court had the occasion to extensively deal with
the establishment of customary international law; it considered not only the
practices of the international organizations like the UN, but the subsequent practice
by states and the attendant opinio juris.®® Opinio juris is the most difficult element

% Supra note 61, p. 46.

% hid.
" Supra note 63, p. 191.
%  Consider for instance, North Sea Continental Shelf, Judgment, 1.C.J. Reports 1969, p. 3.
(paras., 60-80)
% bid.
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to prove argued Higgins while writing that “the opinio juris problem is perhaps
paramount.””® The time for development was also being given some relevance in
establishing the rules of customary international law. In the same case, the Court
was so careful in arriving at the establishment of customary international law
because it regarded the reason states engage in certain behavior can only be

“speculative” (emphasis added.)”

For opinio juris to have validity and application, the Court in the above case
reasoned that “the States concerned must therefore feel that they are conforming to
what amounts to a legal obligation. The frequency or even habitual character of the
acts is not in itself enough.”’® The Court should have used the same standard and
established the existence at the particular time of both the practice and opinio juris
with regards to the right to self-determination. This is because, as we have seen
above, although there was a wide spread practice of decolonization in many parts
of the world, this practice has not established the necessary obligatory element that
is mandatory to render a principle right in the context we are dealing with.
Emerson, writing in the same context concluded that “...the colonial powers and a
number of states supporting them have not accepted the basic proposition that all
colonialism is illegitimate and not the corollary proposition that the colonial people
are entitled as speedy as possible to the exercise of the right of self-
determination....”” That is why it has been concluded that the Court’s decision in
this regard “...was too brief, too rushed, and insufficiently developed in terms of

legal analysis” (Emphasis mine).”*
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Supra note 46, p. 39.

Supra note 68, para., 76.

2 \bid, para., 77.

® Supra note 55, p. 461.

™ Milena Sterio, ICJ Advisory Opinion in the Chagos Archipelago Case: Self-Determination Re-
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4.2.The Holding of the Courts with regard to the Erga Omnes Nature of
the Right to Self-Determination

The second point with regard to the Case is the consequence of the holding that the
right to self-determination includes an erga omnes obligation. Since the Barcelona
Traction, Light and Power Company Limited (Belgium v. Spain) of 1970 Case, the
Court had a number of opportunities to go back to the nature of the obligation erga
omnes, based on those references to the obligation, currently the nature of the
obligation seems to be clearer somehow.’® This does not mean that all the contours
of the obligation is crystal clear, but at least what the Court means is that the
obligation is owed to the entire international community and the international
community “...[has] a legal interest in protecting that right.””® To employ the
wording of the Court in analyzing the right to self-determination, “in view of the
importance of the rights involved, all States can be held to have a legal interest in
their protection; they are obligations erga omnes.””’

Substantively applied to the case at hand, the obligation means two things.
Following the line of argument that we have set above, not only Mauritius but all
the international community has the right to demand for the respect of the
obligation because the violation of this right affects the interests of the whole
international community. And as such, the international community through the use
of various modalities - diplomatic/legal - can demand the perpetration that is taking

place against the right is stopped. According to Institut de droit international,

™ See for instance, East Timor (Portugal v. Australia), Judgment, I. C.J. Reports 1995, p. 90,

para., 29, see also Armed Activities on the Territory of the Congo (New Application : 2002)
(Democratic Republic of the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment,
1.C.J. Reports 2006, p. 6, para., 64

See supra note 25, para., 180, see also Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, I. C. J. Reports 2004, p. 136, para., 155.
See Barcelona Traction, Light and Power Company, Limited, Judgment, 1.C.J. Reports 1970,
p. 3, para., 33.
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obligation erga omnes is “an obligation under general international law that a State
owes in any given case to the international community, in view of its common
values and its concern for compliance, so that a breach of that obligation enables
all States to take action.”’® Because of this nature of the obligation, like any other
obligation demanded under general international law, except that it is made by the
international community, even if they are not specially affected, can demand
cessation of the internationally wrongful act and performance of the obligation of
reparation in the interest of the State, entity or individual which is specially
affected by the breach.”

The second possible consequence of considering the right to self-determination to
be part of obligation of erga omnes is that, by employing the legal technique of a
contrario reading, the state that is violating the right to self-determination of a
certain people should understand and act accordingly that it is not only violating
the right of this specific group of people, but also the right of the international
community as a whole. In this regard, Allen writes that “...states are under a duty
not to knowingly assist the United Kingdom in the perpetuation of its
internationally wrongful act. If they do so, they run the risk of being found
complicit in this breach of international law.”® To conclude, the Advisory Opinion
of the Court had succinctly laid down that both the United Kingdom and the United
States, by detaching the territory from Mauritius and establishing military bases,
had violated not only the right of Chagossian people but also the right of the

international Community.

" Institut de droit international, ‘Obligations and Rights Erga Omnes in International Law’,

Krakow Session, Annuaire de ’Institut de droit international (2005), Article 1. http://www.idi-
iil.org/app/uploads/2017/06/2005_kra_01 en.pdf last visited on 10 March 2019.

®Ibid, Art. 2.

8 Supra note 29.
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4.3.The Holding of the Courts with regard to the ‘Free and Genuine

Consent’

The last and the other important issue we need to discuss with the regard to the
Advisory Opinion of the Court is its holding on the way the United Kingdom had
detached the Island from the main land of Mauritius. The Court, in paragraph 160
of the Judgment underscores that the detachment process had violated the right of
the Chagossian people since it was not “...based on the freely expressed and
genuine will of the people of the territory concerned, is contrary to the right to self-
determination.”(Emphasis added). This assertion of the Court raises a number of

normative and procedural questions. What does free and genuine consent mean?

To start with, as has been clearly identified in the preceding part of this
commentary, the right of self-determination has never been designed in such a way
that a group of people can claim any right outside the whole population. Fisch
underlines that “only peoples have this right - neither other collectives, neither
tribes, populations, minorities, religious communities, clans, parties, nor other
groups have this right.”® This was quite restricted be it in the form of meaningful
internal self-determination, or for some part of the society to have its own destiny
decided by itself for various reasons. This was particularly quite seriously limited
when the demand for self-determination was made as an outcome of colonial
border creation, which was the most bizarre endeavor that the international
community had to endure. The second scenario was very carefully limited in all the
Declarations and other Resolutions of the UN General Assembly for it was
considered to lead to “...the partial or total disruption of the national unity and the
territorial integrity of a country....”® So, how did the Court move from the
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overarching statist approach to self-determination; where the government was
authorized on the decisions of independence in a colonial context to the assertion
of the free and genuine consent of the people?

The consequence of the holding of the Court seems to suggest that the Chagossian
People could have expressed their free and genuine consent to be separated from
Mauritius and decide either to remain under the control of the United Kingdom or
by the same process; they could have decided to be an independent territory
establishing a state. Obviously, the contemporaneous understating of the right to
self-determination, reading from the interest of the government of Mauritius and
the general international community, did not support this conclusion. And for that
matter, people’s right to freely and genuinely express the right to self-
determination is still very restrictively applicable in the current arrangement of the
international community where we have an enormous development of human
rights, particularly when the right is considered to have repercussion to
international peace and security.®® Accordingly, the fate of the Chagossian People
could have only been determined with that of the people in Mauritius as a whole,
otherwise the expression of the consent of this people alone could lead to secession
if they favored independence from Mauritius and that is against the position of the
UN Charter and all its Declarations that have a very high regard for territorial

integrity and sovereignty of states.®* If this is the position of international law as it

8 Patrick Thornberry, ‘The Principle of Self-determination,” in Vaughan Lowe and Colin

Warbrick (eds.), The United Nations and the Principles of International Law: Essays in
memory of Michael Akehurst (Taylor & Francis e-Library, 2002), p. 181. Thornberry asserts
that the text of the UN Declarations refer to “...the whole people’, so it seems that self-
determination benefits the people of the State as a unified group.”

Milena Sterio, ‘Self-Determination and Secession under International Law: The New
Framework’ 21 ILSA Journal of International and Comparative Law, (2015), p. 299. Sterio
wrote in this regard that “secession inherently undermines the territorial integrity of the mother
state, and international law has for centuries espoused the principles of state sovereignty and
territorial integrity. Embracing the right of secession would jeopardize the above-mentioned
principles and could, as critics assert, potentially lead to global chaos caused by an incessant
redrawing of boundaries”
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stands today, the question as to which free and genuine expression of the consent

of people the Court was referring to remains to be unanswered.

The second issue that we need to consider in this regard is the procedural
consideration of the ‘free and genuine’ expression of consent. The free and genuine
expression of consent can only be realized in the form of holding a referendum and
was it the opinion of the Court that the United Kingdom should have conducted
referendum to ascertain the consent of the concerned community?®® This is because
it is determined that the government of Mauritius could not do the process since the
independence of the country only came late in 1968, and the Court rightly rejected
the position of the United Kingdom that asserts that they had an agreement-the
Lancaster House Agreement- with the government of Mauritius, for the state was
still under the colony of the former and the latter government lacked representative
capacity.®® So, how is it that the Court envisaged the expression of free and genuine

consent? This question still remains to be unanswered as well.

Before finalizing this part, it is obvious that the Mauritius government could not
express the consent of the people in that situation because; based on the conclusion
we have reached above, the government itself was under colonial power and the
government of the United Kingdom applied a lot of pressure. Consents expressed
under this circumstance, in addition to the correct appreciation of the Court that has
rejected the existence of any form of agreement, the arrangement cannot also stand

the test of the Vienna Convention on the Law of Treaty Article 52.%" Since the

8 See Supra note 25, para., 167. “The General Assembly also monitors the means by which the

free and genuine will of the people...”

% |bid, para., 172.

8 Vienna Convention on the Law of Treaties (Done at Vienna on 23 May 1969, entered into force
on 27 January 1980.) United Nations, Treaty Series, vol. 1155, p. 331. The provision states that
“a treaty is void if its conclusion has been procured by the threat or use of force in violation of
the principles of international law embodied in the Charter of the United Nations.”
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acceptance of the detachment was predicated up on the decolonization of the rest of
the state if agreement is secured with regard to the Chagos Island, the agreement
can be considered to have been secured based on the threat or use of force in
violation of the principle of international law. This is because; it is the
understanding of the UN and the international community at large that the
decolonization process of any non-self-governing territory was supposed to be
conducted without the expectation of any prior conditions.

5. Concluding Remarks

The Chagos Archipelago Advisory Opinion has received a lot of attention from
different corners of the international community because of various reasons.
Principally, the concern was to know how the International Court of Justice would
react to the question which looked like the answer to which could settle a bilateral
relationship between the UK and Mauritius. The Court, however, had
systematically avoided the complication that might be ensued from the
consideration of this issue by deciding that the issue of decolonization fits squarely
into the function of the General Assembly. As such, the Assembly was considered
to have the legitimate authority to request for the opinion. That is why the Court
had delivered the Opinion answering both the questions addressed to it, without
directly meddling in the bilateral disputes between the two states. In the process,
nevertheless, some of the most important issues have remained to be outstanding.
In this commentary, attempt has been made to shed some lights on those issues like
the timing of the development of the principle of self-determination into an actual
right the people can claim in customary international law. The Court had modestly
contended that the right was part of customary law by the time of the independence
of Mauritius, but an otherwise opinion can be held considering the available
literature from the renowned writers of the time. In this regard, it can be said that
the Court has left the international community wondering about the exact time of

the development of self-determination into claimable right.
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With respect to the erga omnes nature of the right, the Court could have told us
what the right or the obligation erga omnes entails for the international community
as a whole or for those that have been specially affected, like Mauritius. Finally,
the holding of the Court in relation to the right of the Chagossian people to express
their free and genuine consent seems to be detached from the reality how self-
determination was envisaged and applied. This is because international law has
never recognized the right of some part of the people of a state to have an
independent voice in deciding their fate in exclusivity without considering the
whole of the territory or the people of that particular territory. This has been
documented in various UN declarations and other practices of the international
community. If this is allowed, it would open potential for secessionist movements
and that would affect the preciously guarded territorial integrity and sovereignty of
states, leading to the redrawing of international borders and inviting chaos in the
process. Considered from this point view, the decision of the Court on this point
remained to be a mystery that the international community has to grapple with for

some time in the future.
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Reflection: Medemer in a Land of Extremes

Medemer in a Land of Extremes-Ethiopia
Brief Reflections on the Book

Daniel Behailu”

1. Introduction

Premier Abiy Ahmed of Ethiopia has written a book in Amharic entitled
‘medemer’ meaning synergy.’ | had established some of the opinions included in
this review before the publication of the book as the idea was floating long before
the publication of the book. However, the publication of the book forced me to
review some of my earlier perceptions in light of the contents of the book. The
book has sixteen chapters and touches upon practically everything there is to talk
about Ethiopian politics, economics and societal fabrics. It elucidates the nature of
‘medemer’ philosophy and its hurdles. The book starts with a confession of the
author’s humble beginnings and his evolutionary route to the notion of medemer.
The author admits that the concept is not a flash of genius rather has developed
overtime as age and experiences increase. He has proposed the philosophy as a
solution and practical guide to developing a shared understanding on wide-array of
issues such as history, culture, tolerance, and economics. He aspires to abate

extremism in Ethiopia via this philosophy called Medemer.

Ethiopia is anything but politically stable and predictable. There has been a great
rift among many political actors for the last several decades. The division is so

"LL.B, LL.M, Dr.iur., Associate Prof., College of Law and Governance, School of Law, Hawassa
University, Ethiopia. The writer can be reached at d.behailu@yahoo.com

! Abiy Ahmed, Medemer, (Addis Ababa, 2019).
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huge that the nation is always at war with itself. Ethiopian elites are divided along
ethnic lines, occasionally across religious orientations, on perceptions of history,
on group identity and most importantly, on political views. Tolerance and inclusive
politics is not their virtue. The current political leaders; however, are trying to
mend the broken politics. The new premier of Ethiopia, Abiy Ahmed, came up
with the Amharic catchword “medemer” which means synergy, or to be included or
to be together, or to be summed up towards collective greatness. The notion is
highly relevant at this juncture of Ethiopian political, social and economic
development. Why this notion is a buzzword (labeled as a philosophy in the book
written by the Prime Minister) of the day is questioned by everyone. Obviously, the
notion has attracted a huge attention in Ethiopia and abroad. In a nation seemingly
at war with itself, the notion is seen as a salvation from the deepening ethno
linguistic divides and ensuing turbulences. The problem of ‘othering’ i.e. you do
not belong here has become quite common place, annoying and disturbing many
and even costing lives and property of citizens. Ethnic based eviction (internal
displacement) is a routine news and Ethiopia is number one in the world with many

people (close to three million at one peak moment) internally displaced.

2. Medemer as Antidote for Ills of a Divided Society

As a country of minorities and ethnic mosaic; Ethiopia is paying a huge price for
being a mismanaged multiethnic and multilingual nation. The country is simply at
war with itself. The question is; should it be? Being a plural society by itself is
neither a curse nor a blessing; rather it could be a curse if mismanaged and a
blessing if properly dealt with. Ethiopia’s society is not only plural but also a
divided one. Over 80 ethnic groups with about the same number of languages
reside in the country. In addition, the society could be aptly described as ranging
from typical urban society to pre-historic like society in terms of livelihood. Its
geography also ranges from Ras Dashen (the second highest peak in Africa) to

Dalol (the lowest depression in the world). In terms of political opinions,
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Ethiopians hold diverse views ranging from extreme nationalism to deep
ethnocentrism and so is religious orientation ranging from conservativism to
atheism. Yet again, the societal divide on political views is more frightening; as it
could be called a war of all against all. It is chaotic, formless; unpredictable and
threatening of civil war. The politics is invested with ignorance, political profiteers
and ethnic conflict promoters. Medemer as a philosophy proposes an end to
extremisms, hate politics and tries to balance the good and the bad in history
towards a better tomorrow. Abiy wrote under chapter three of the book,
“medemer” is neither to agonize over the past nor to glorify it and stuck in the past,
it is about learning from the past to make our future better. Our past is full of
controversies and it has been taken to extremes with the advent of socialism in

Ethiopia.

Struggle against class-based exploitation and questions of ‘national/ethnic
liberation” came to the forefront during the student movement of the 1960s. Since
then and even before, militant groups had fought a fierce civil war to ‘bring about
equality of nationalities’ and they claimed they did after the fall of the military
government in 1991. However, ethnic based liberation movements did not cease
with the fall of the Derg regime. The liberation movement was about installing
democracy and ensuring equality among nations (ethno linguistic and religious
groups) in Ethiopia. By its very nature, liberation movement must stop after the

sought after liberation is attained.

On the contrary, the ethnic based liberation movements are all too many and still
voicing the original complaints. Still some groups contend that there is no equality
in Ethiopia. TPLF (Tigray People Liberation Front) as one among the ethnic based
liberation fronts; although, it took over the state apparatus; its modes operandi is

that it is first among equals. The other groups felt sidelined and still subjugated.
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Thus, the question of liberation continues. What is the true essence of these
questions of national liberation? Where is it to end? Is there any way of dealing
with it? What are the answers for the queries in the philosophy of medemer?

3. Ethiopia and Ethnic Federalism via Medemer

Federalism is a system of government which accommodates differences and is
ideal for pluralistic societies. Ethiopia’s Federalism is grounded on language and
ethnicity, as a result of which, the nations, nationalities and peoples of Ethiopia
make its core foundations. This federal bargain has created an inextricable link
between these ethno linguistic groups and territory whereby an ethnic group or a
combination of ethnic groups own territory to the exclusion of others.? This has
broadly resulted in the formation of two categories of Ethiopians. On the one hand
are, those who belong to ethnic groups that are officially accorded ownership of a
certain territory with all the privileges including political supremacy. On the other
hand, there are those citizens who have long lived or recently migrated but are
supposedly found outside of their mother states. The second ranking citizens are,
therefore, not only without any form of entitlement in the territory of their
residence, but also subjected to political and economic marginalization. Besides,
even within an ethnic group composed of many clans, there are clans without

political favor that are marginalized and subjugated.

Constitutionally speaking, the formation of the nine regions is largely
accomplished by according territorial autonomy to an ethnic group or a
combination of selected ethnic groups — language serving as the (sole) standard
criterion. Following this design by the FDRE constitution, the regions have further

apportioned their regional territory to those considered the legal and political

2 See Article 47 of the FDRE Constitution along with Article 52 of the same.
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owners of sub-regional territories by using their newly available subnational

constitutional autonomy — though in differing formats to one another.

The SNNPRS (southern nation, nationalities and peoples of regional state) is
further divided into dozens of ethnic zones and special districts (liyu woredas);
Gambella and Benshangul-Gumuz have established nationality administrations for
the five respective indigenous nationalities as owners of the respective regions;
Amhara and, to an extent, the Afar regions having reserved the lion’s share of the
regional territory’s ownership to the respective dominant nationalities of Amhara
and Afar, have allocated portions of their territories to select recognized indigenous
minorities;®> Somali and Oromia have jealously guarded the ownership of their
regional territory thereby exclusively extending the privileges to the dominant
ethnic groups of Oromo and Somali alone; despite the presence of other ethnic
groups.” Tigray region, although it constitutionally follows a similar approach, has
de facto permitted some sort of territorial autonomy to the recognized indigenous
minorities of Irob and Kunama; and the city state of Harar, which is entirely
located within Oromia region, is founded for the Harari nationality and shares its

regional territory with ethnic Oromos.

4. Ethiopia and Land ‘Owners’: Is Eviction a Result of Constitutional

Design?

One thing we cannot find in the book written by the PM is a clear stand on the land
question that the nation has been paying a huge price for. Medemer is against

divisions not diversity, but the land issue is not only dividing but also a source of

For instance Amhara region recognizes Oromo, Agew, Argoba and Kemant identities and
grants them territorial autonomy at the sub-regional levels. The same is true for Afar which
recognizes the Argoba identity.
Oromia hosts one of the largest non-native communities accounting for 12 percent or close to 2
million peoples.
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mega scale conflicts. Primarily, the issue of land access needs to be seen in light of
the provisions of the constitution. The FDRE constitution rules over the
overarching land policy of the nation. Article 40 (3) of the constitution is the center
of the land policy in Ethiopia which reads:

The right to ownership of rural and urban land, as well as of all-natural
resources, is exclusively vested in the State and in the peoples of
Ethiopia. Land is a common property of the Nations, Nationalities and
Peoples of Ethiopia and shall not be subject to sale or to other means of
exchange.

Land ownership, in Ethiopia, is vested by virtue of the constitution in the state and
the people of Ethiopia. In short, public land ownership is the essence of the land
policy. However, the more problematic proviso of this provision reads, ‘... [IJand
is a common property of the Nations, Nationalities and Peoples of Ethiopia’. Thus,
Nations, Nationalities and Peoples (NNPs) of Ethiopia are common owners of land;
the proviso is quite in tandem with the importation of articles 39, 47 and 52 of the
constitution. The provision also needs to be understood in light of the power of
land administration vested in the regions.” As outlined earlier, the regions are
formed more or less by the NNPs. Now the question is what is the essence of land
administration? Can anyone have access to land use rights wherever in Ethiopia by
virtue of being a citizen alone? Medemer suggests an answer in the positive, but the

practice could be otherwise.

Article 52 of the FDRE constitution provides for powers and functions of states and sub-four
of the same article states that states have the power to administer land and other natural
resources in accordance with Federal laws; accordingly, the federal land laws were enacted
which guides the states to administrator land. However, the problem with the federal land laws
are that they do not specifically rule on the essence of the land administration matters except
ruling over land use rights. Indeed, the power is conferred to the regions but what are the
bounds and limits of this land administration rights so given needs a powerful guide as it is
being misused.
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The FDRE constitution under Article 40 (4) states that, “’Ethiopian peasants have
the right to obtain land without payment and the protection against eviction from
their possession.” The expression ‘Ethiopian peasants’ seems to portray that all
peasants anywhere in the nation can have land for livelihood as long as they choose
to live by farming. Yet again, this provision is tamed by Article 52, which confers
land administration power to the regions that are formed by NNPs. The controlling

phrase in here is ‘land administration’, which ultimately decides on access issues.

Land administration as per the definition of FAQ® is “the way in which the rules of
land tenure are applied and made operational”. The definition further suggests that
one ought to be in a position to understand the rules and meanings of land tenure.
And, land tenure in turn defines the relationship between people and their land.
Thus, land tenure rules, “define how access is granted to rights to use, control, and
transfer land, as well as associated responsibilities and restraints.”’ In simple terms,
land tenure systems determine who can use what resources, for how long, and
under what conditions. The key functions of land administration are recording
rights in land, controlling development and use of that land, determining the value
of land to support taxation and revenue collection, and information management.
The process of land administration, therefore, involves three key attributes of land
— its tenure, value and use.® The modern notion of land admnsitratuion has four

pillars: land tenure, land valuation, land use and land developmnet.

The core of the matter is that access is defined by NNPs (ethnic groups) via the

land administration power conferred onto them. Hence, there is no wonder that

®  FAO Land Tenure Studies 3, Land tenure and Rural Development, (Rome, 2002), p. 12.
Daniel Behailu, Transfer of Land Rights in Ethiopia: Towards Sustainable Policy Framework,
(Eleven International Publishing, The Hague, 2014).
P.F. Dale and J. .P. McLaughlin, Land Administration, (Oxford University Press, reprinted
2003), p. 1.
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they either refuse to give land access to outsiders or that they evict those who had
prior access and do not belong to their group as per Artcile 39 of the FDRE
constitution. Therefore, the core issue with regard to eviction and ethnic divides
has to do withthe new federalism and the way it is implemented via land access and
ownership. The matter has been exteremely exacerbated by land adniminstration
power and the importance attached to land by culture.Medmer has to clearly spell
out its policy guide on land matters. In fact, the policy deadlock is a result of
extermism, yet medemershys away from extermism. Thus, medemer should opt for
multiple tenure systems including private ownership of land where it makes

economic sense and that the market transendseven legal prohibitions.

5. Medemer and the Multifaceted Challenges of Ethiopia

Medemer is almost a cliché these days after the word is brought to the forefront of
Ethiopian politics a year and half ago by the current premier. He has brought the
concept as the backdrop of ethnic divides in Ethiopia. The concept makes full sense
if one recalls that the TPLF led government used a strategy of divide and rule. The
new premier is a pan-Africanist, let alone being a nationalist. He articulated in his
book that coming together in all fronts that we can do collectively will establish us
as a strong country. Medemer is coming together, synergy, collective security and a

way of ensuring collective prosperity.

5.1. Medemer and Ideology

Medemer does not subscribe to any specific ideology, be it socialism, liberalism or
social democracy. Yet, it tilts to social democracy harmonized with our indigenous
knowledge and heritages. Medemer as a political ideology is a politics of
compromises and it is about avoiding conservatism, ethnocentrism and rigidity.
Ethnocentrism is being low and being a liability even to the group which one wants
to protect or advance its interest. By being ethnocentric, you would definitely work
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for hate group against your own group. Medemer is a transcending concept of

being human and bringing humanity before ethnicity and religion.

Medemer abhors conflicts rooted in differences of ideology and wants to shy away
from them. Rather, Medemer is a political philosophy that cherishes unity with all
our differences, as it is rooted in self-understanding and nature. The philosophy
acclaims that everything makes sense when seen in its holistic nature. It is rooted in
the idea that the sum is bigger than its parts, taking the inspiration from nature
where the sun, soil, and rain come together to give life. It contends that united
pluralistic society is a nature force and sustainable. United we stand and divided we
fall as the saying goes; medemer is a concept of unity for diversity. However, to be
united does not mean to be one; it is about bringing together our collective forces

for collective security, prosperity, cherishing diversity and power.

5.2. Medemer and Moral Values

Medemer is a moral culpability; it is being responsible and accountable to one’s
profession, family, society and country. It abhors hedonism and advocates being
considerate, and giving than taking. Right without duty is nonsense; so is also
knowledge without ethics and responsibility. Medemer is about going beyond one’s
interest and being considerate of collective interests. It is about discharging one’s
responsibilities and analyzing the same towards collective benefits. It is neither
individualizing nor eliminative of the individual. It pays attention to individual
rights without undermining collective rights. It encourages the private sector, and
at the same time supports active state intervention in the economy where the
private sector appears weak or unwilling to delve in. It does not subscribe to any
ideology, but does not exclude learning from others experiences. It is rooted in
homegrown potentials, so it pays homage to social capitals and tries to build on

them than belittling anything ‘ours’. It tries to bring sense to history, and identity,
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encourages neutrality in foreign relations and focuses on cooperation instead of

confrontation.
5.3. Medemer and Rule of Law

Medemer works for the rule of law. It is being amenable to the rules and
regulations of the country at large and working for change through peaceful and
constructive ways when faults are observed. Respect for rule of law means paying
homage to order and peace. It preaches the need for establishment of strong
institutions, but also recognizes that institutions alone cannot bring solutions for all
social ills. Moral sets and consensus are also key elements of society to maintain
rule of law. Peace is seen as societal dividend which results from law and order.
Law and order need to be respected by all concerned, especially by those who can
traverse it and get away with it. In other words, Medemer is beyond power and is a

moral quandary.

Medemer is siding with justice and working to bring to justice those who damage
societal fabrics Ethiopians have inherited from their ancestors be it religious,
traditional or any other. Accordingly, justice is trust and trust is a main pillar of the
state and society. If societal trust is breached; no government can effectively
function. Justice is a societal blood with which everyone becomes alive and lets the
state and its machineries live. Medemer does not believe in exclusions and

suppression rather it is for inclusion and justice.

Medemer is being tolerant to varying voices and; views whether they are ethnical,
religious, political or cultural. It is always good to be tolerant of others (and other
voices). Societal strength comes not from being the same but from being different
and yet be able to forge consensus on basic and important matters of common
concern. However, the tolerance cannot be stretched to the level that threatens
societal unity and the common country. Justice is at the core of medemer, and rule

of law is its embodiment.
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5.4. Medemer and Civic Nationalism (Patriotism)

Medemer acknowledges that there is a huge difference between patriotism and
ethnic nationalism. It concedes that Ethiopian nationalism has an unfinished
project, yet believes the two could be harmonized. Medemer aspires to forge
alliance Dbetween these two nationalisms via reconciliation and consensus.
Medemer is being alive and being concerned about issues and concerns of the
society and the country at large. One thing, the concept of medemer must achieve is
avoiding detachedness and allowing active participations in the national affair.
When society is unconcerned and detached from political life, then there comes a
huge trouble. Citizens need to be active, informed and engaged. Medemer abhors
reductionists, imposters and hedonists; it curses corruption and encourages the
society to refrain from praising white-collar thieves; and it actually preaches
cultural change concerning corruption and many others such as, the culture of
negative attitudes towards work.

Medemer is a blend of being an Ethiopian and a civic nationalist in a constructive
way. It is about loving one’s country and respecting the historical achievements of
the national heroes and heroines of the past. Paying homage to our past and
learning from it is quite essential to take a positive step towards the future.
Moreover, taking a step towards the future is possible when we can understand our
situations within continental and global realties. Thus, love for one’s country is Sin
guo non to forge a strong and prosperous nation. Yet again, historical imbalances
and misdeeds need to be acknowledged as well because our past is neither all rosy
nor all bad. It is in such a way that, the future is envisioned as a major focus by
harmonizing the past and the preset for the future. Medemer values respect for
women and children. It preaches the need for respecting mothers and enabling

them to bring up disciplined and ethical children who would effectively take over
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the nation in the future. Children also need to be taken care of, need to be well
educated and they need to be well acquainted with their history and society.
Medemer is being a hardworking citizen and a pride of one’s nation not a liability
to own country. Being lazy and ignorant is being a liability to the society. A

productive citizen is one who resonates with the society and is a contributing one.

5.5. Medemer and Corruption.

Medemer takes a strong position on corruption and wants to change public
perception against it. Medemer is being compassionate, loving and responsible and
shying away from anything that is destructive including corrupting one’s soul and
body. It is a life to be lived by the scripture. It is about giving rather than taking; it
is about love instead of hatred; it is about sharing and living a life of bounty by
sharing; and it is magnanimity that abhors hedonism.

6. Conclusion

Medmer is about balancing and being in tune with nature and societal fabrics. It is
not borrowing everything that is foreign, yet learning from foreign experiences is
not excluded either. It focuses on inward looking, looking for local potentials and
capabilities. Medemer could only make sense if one has lived a turbulent political
life of Ethiopians. Ethiopia has a plural society which is at war with itself yet with
enduring synergy as well. But currently, it has never been divided so much that
citizens fear dismemberment of the nation. Thus, the youth and the capable are
always on the run away from the country or busy fighting each other and waging
protests. Others are fighting a bitter ethnic based segregation and discriminations.
The new PM came to power at the background of these chaotic political and
economic situations. His philosophy of medemer is to try to bring an end to this
chaos and try to forge national consensus. The question is, would we allow and
help him to do so. The key issue is whether we can help ourselves so he (and his
team) would help us. He is now a Nobel Peace Laureate and that helps the
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infamous name of the country, attached to famine and war. Could some of our
elites stop being a dividing factor? Can they promise to forge consensus and
forgive the past? Can they build bridges instead of sowing seeds of divisions?
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[Book Review] Powers of Exclusion ...

Book Review

Derek Hall, Philip Hirsch, and Tania Murray Li, Powers of Exclusion: Land
Dilemmas in Southeast Asia, (Singapore: National University of Singapore
Press, 2011. ISBN: 978-9971-69-541-5)

Yidneckachew Ayele Zikargie*

The book is a work on the political ecology of Southeast Asian countries, which
explores the relationship between people and land while they were squeezed
between a desire of change and continuity. The countries had to deal with a policy
desire of deagrarianization and the continuation of agriculture as an important
source of rural people’s livelihood. The main theme of the book coiled in exclusion
of land access and the command of power behind the exclusion. The book does not
only offer a critical perspective in broadening the understanding of exclusion, and
power dynamics in access to land but also unpacks the exclusion process. | believe
its theoretical frames and insights could initiate a sturdy interest to comprehend the
process of exclusion of access to land in other developing countries like Ethiopia.

In defining exclusion, the book brought a different perspective where it is
inevitable in any circumstances. Exclusion is defined not in a mere opposite term
‘inclusion’ but ‘access’ and framed as a method of restricting people from ‘some
kind of socially acknowledged and supported claims or rights’.* For instance, the
writers claim that poor farmers need entitlements that restrict others from grabbing

their farmlands for a sustainable farming and land use. With this broad perspective,

*Yidneckachew Ayele Zikargie, Assistant Professor at Hawassa University School of Law, PhD

student in NMBU, Noragric Department. The author can be reached at yidayele@gmail.com

! Hall, Derek R., Philip Hirsch, and Tania Murray Li Powers of Exclusion: Land Dilemmas in
Southeast Asia, Challenges of the Agrarian Transition in Southeast Asia (Singapore: NUS
Press, 2011), p. 8.
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they depict exclusion by its double edge character that produces not only an
anticipated outcome but also a series of other unwanted effects. In effect, it
generates an intricate problem in policy debates, capitalism dilemma, ethno-

territorial identity claims, and land administration cases.

In addition, the book presents exclusion from land as a systemic phenomenon well
regulated in power relations based on an interdependent interaction between
regulation, force, market, and legitimacy. Regulation refers to formal and informal
rules that offer incentives to encourage or discourage access and exclusion. It sets
rules and conditions to access and use land. In addition, force is noted as the soul of
regulation that inflicts harm on others or any form of persuasive treatment to
materialize it. The market value of land determines access, where the state
intervention to regulate market end in rewarding group. Legitimacy is taken as a
matter of appeal to an audience’s moral value based on paid price, ethno-territorial
claims, environmental concern, better policy choice and the like. By taking these
four concepts as analytical tools, the writers unfold six processes of exclusions-in

Southeast Asia and how double edge arises in each process.

The first is the process of land formalization and allocation in Thailand, Laos and
the Philippines using regulatory power ‘to define who shall hold what land under
what condition’%in support of market economy manifested licensed exclusion.
Efforts such as land to the tiller, poor people need land, and poverty reduction
promoted the power of legitimacy. The regulatory power gave force to execute the

formalization and allocation of land.

The second is the process of an ambient exclusion drawn from the cases in
Sulawesi of Indonesia, Cambodia and Laos. It is uneven social effect as a result of

the desire to reduce people’s impact on the environment, to govern ‘where and how

2 Ibid, p. 55.
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people live and farm’,*legitimized by common good cause, coupled with regulatory
power to enforce large-scale conservation, and use of force to evict people and
terminate crops. The attribution of neo-liberal market value for environmental
goods and involvement of corporate entities as a market-based conservation

program enabled the power of market.

Third, volatile exclusion, is analyzed based on the booms in cash crops such as oil
palm, farmed shrimp, and coffee in Malaysia, Thailand, and Vietnam due to rising
price, new technologies and state policy that pushed people to seek ‘more
individualized claims to land’. Market as a determinant power in crop boom, state’s
regulatory power to zone and reallocate land for boom crop and seeking legitimacy
based on an appeal to modernize and develop remote areas describe the intricate

factors of power in volatile exclusion.

The fourth, post-agrarian exclusions, is the result of the expansion of industry,
service, tourism and infrastructure and the conversion of agricultural land to other
use. On one hand, the post-agrarian land use enabled various actors to mobilize
power, and on the other, it forced smallholder tenants to abandon their claims to
land. Here, the case studies reveal the fusion of regulatory, market, force, and

legitimacy powers and trajectories of double edge exclusion.

The fifth, intimate exclusions, is a manifestation of exclusion made by intimate;
kin; and co-villagers due to unequal land access—resulting in accumulation and
formation of agrarian classes. The study shows an intermingled power of market
and legitimization in the process of smallholders’ exclusions of neighbors and Kin
where market is stimulated by offering good price. In this case, legitimacy depends

on competition for growth, due to individual merit and diligence.

3 Ibid, p. 83.
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The last one, counter-exclusions, is rooted in the legitimization of power as part of
collective mobilization to struggle and restore ethno-territory based on the right to
livelihood, social justice, territorial belonging etc. It presents a dilemma that

‘people want the right to exclude, but do not want to be excluded’®.

While | was reading this book, the Ethiopian land dilemma and power dynamics
were rushing in my thoughts. Most of the processes of land exclusion, power issues
and their dilemma discussed are relevant to the Ethiopian case. In Ethiopia, the
issues of access to land or exclusion manifest the phenomenon of an interdependent
interaction between power of regulation, force, market, and legitimacy. The last
three successive regimes set their own rules of land access and conditions of land
use that are intended to empower the preferred class or section or ethnic groups.
Force has been their weapon to materialize their desires. With the discourse of
developmentalism, private and state led investments—as well as commercial
agricultures intensified the land market that inflicted exclusion of access to land on
many smallholder farms. The ethno-territorial and social justice claims had been
the moral or legitimacy power for the counter claims in today’s Ethiopian politics.
They all present the double edge character of the power of exclusion, where the
dilemma of the right to exclude, but do not want to be excluded is openly
manifested. Moreover, the closer assessment of the land politics in Ethiopian

history replicates the above listed six types of exclusion.

However, the book is highly grounded in Southeast Asian context that may not
allow a complete reliance and translation in to the context of other developing
countries. It shows the age of neo-liberalism in presenting the land dilemma within
private property domain. In addition, its analysis of capitalism and the potentials of
market economy to generate exclusion is tilted towards a Marxist approach. For

instance, the influence of views from Marx and Lenin on agrarian class formation

* Ibid, p. 188.
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due to accumulation and aggression impede the analysis of intimate exclusion to
see the power dynamics within the inter-generational land transfer mechanisms
such as succession or donation of land in a family line. This may allow them to
contribute on tools of land access or exclusion between generations and the
intricate of social values, gender norms, and rules to affect power in the process.
Nonetheless, it presents a useful conceptual tool and broader perspective of

exclusion and power dynamics.
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Format requirements:
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All contributions shall be submitted in Microsoft Word format, font size 12,
double space, Times New Roman (Footnotes: font 10, single space, Times
New Roman).

References in Footnotes
References in footnotes should have the content and style outlined hereafter.
» Books

Use italics for the title, and put the publication information in roman within
parentheses. Use commas to prevent words running together, as may happen with
author and titles, multiple authors, and publisher and place of publication. Where
there are series titles or edition numbers, give the publication information in the
order shown in the example.

Author, Title in Italics (series title, edition, publisher, place, date) page.

John Baker, An Introduction to English Legal History (4™ ed.,
Butterworths, London, 2002) pp. 419-21.

Names of Ethiopian authors should appear as follows: author’s given (first) name
and his/her father’s name without changing the order. Subsequent, references
should be limited to given names.

Assefa Fiseha, Federalism and the Accommodation of Diversity in
Ethiopia: A Comparative Study, (2™ ed., Wolf Legal Publishers, Nijmegen,
2007), p. 235.

» Contributions in edited books
Cite essays and chapters in edited books as in the example below:

Ian Brownlie, ‘The Relation of Law and Power’ in Bin Cheng and ED
Brown (eds.), Contemporary Problems in International Law: Essays in
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Honour of Georg Schwarzenberger on his Eightieth Birthday (Stevens and
Sons, London, 1988).

« Articles in Journals

Give the title in roman, within inverted commas. The style for authors of articles is
the same as for authors of books. The journal title is in roman.

Ibrahim Idris, ‘The Place of International Human Rights Conventions in the
1994 FDRE Constitution, Journal of Ethiopian Laws’, Vol.20, No.1, Aug.
2002, P.114.

For journals that are only published electronically, give publication details as for
print journals, but also provide the website address and most recent date of access
within angled brackets:

Carolyn Penfold, 'Nazis, Porn and Politics: Asserting Control over Internet
Content' [2001] 2
JILT<http://www2.warwick.ac.uk/fac/soc/law/elj/jilt/2001_2/penfold>
accessed on 27 April 2005.

Where the author is not identified, cite the body that produced the document; if no
such body can be identified, insert two joined em-dashes (like this: ——).

* Legislations

Cite a proclamation by its full title when it is used for the first time and short title
subsequently, in roman number.

Labour Proclamation, 2003, Art. 8(1) & (2), Proc. N0.377/2003, Fed. Neg.
Gaz., Year 10, No. 12.

Labour Proclamation No. 377/2003, Art. 3.
» Codes
Cited coded legislations in the following form.

Civil Code of Ethiopia, 1960, Art. 1678 (1), Proc. No. 165/1960, Fed. Neg.
Gaz. (Extraordinary issue), Year 19, No. 2.
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Cite legal instruments from other jurisdictions as they are cited in their own
jurisdiction.

» Treaties

Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res
217 A (111) (UDHR) Art. 5.

International Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171 (ICCPR), Art. 10.

» Resolutions

Security Council Resolution 1368 (2001), at WWW
http://daccessdds.un.org/doc/lUNDOC/GEN/N01/533/82/PDF/N0153382.pdf?Open
Eleme nt> (accessed on 10 August 2008).

* Cases

Corfu Channel Case (UK v Albania) 1949 ICJ rep 14 at 35, Nicaragua case (US v
Nicaragua) (1986) ICJ rep 14 at 106

Cateae ao®y SCEA vs. 1307 USAiMPAL GCL N F ANC (Y,
Tt ioo. 4. 14057:1998 4.9°.

e Theses

Give the author, title, type of thesis, university and date of completion and
pinpoint:

Helen Toner, ‘Modernising Partnership Rights in EC Family Reunification
Law’ (PhD thesis, University of Oxford, 2003).

« Periodicals

Mehari Taddele, ‘Brain Drain and its Adverse Impact on the Achievement of
MDGs and Poverty Reduction’, The Reporter, (Feb. 16, 2008), p.5.
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* Interview

Interview with Ato Abraham Dagne, President of Dorebafano Woreda, Sidama
Zone, on 22 January 2014.

* Internet Source

Derartu Abeba, Higher Education in Ethiopia,
<http://www.ethiopar.net/type/English.ntm> accessed on April 1, 2009

* Productions

Child Soldier, Director Niel Abramson, Starring Danny Glover, Winghead
Pictures, 2010.

Process of submission

Contributions shall be accepted at any time.

Publication of contributions shall be on ‘first come first served’ basis.

Manuscripts shall be submitted in softcopy, word format.

A contributor shall make an affirmation about the originality of his/her

submission and shall pledge not to submit the contribution elsewhere.

Submissions shall, in a separate page (cover letter), include name of the

author(s), educational qualification, institutional affiliation, current

occupation and contact address (e-mail and phone number).

> Upon receipt of the submission, the Managing Editor shall send an email
acknowledging the receipt of submissions.

» The contribution should be free from any self-identifying information
about the author. Identifying information should be indicated only in the
cover letter.

» Contributions should be free from grammatical and spelling errors.

YV VYV

A\

Review procedure

» All contributions shall be reviewed by two internal and two anonymous
external assessors.

» Articles that qualify the evaluation criteria will be published in the Journal
provided that the author duly addresses comments forwarded by the
reviewer and the Editorial Board.
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Copyright

Hawassa University shall be copyright holder of contributions published in the
Journal. However, authors may republish their works with the permission of the
School.
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- D

CALL FOR PAPERS

Hawassa University Journal of Law (HUJL)
invites authors to submit manuscripts (articles,
reflections, comments, book reviews) throughout

the year.
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