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Double Taxation Avoidance Treaties in Ethiopia: A Content Analysis

Awet Halefom*

In the long run, the business unit or source will yield more revenue to
the public treasury than the individual; and the place where the income

is earned will derive larger revenues than the jurisdiction of the person.
T.S. Adams
Abstract

Focusing on Ethiopian double taxation avoidance agreements, this article analyses
the double taxation treaties Ethiopia has signed with 20 countries. Ethiopia, in
most cases, is a source country for international and foreign direct investments. By
examining key provisions in these treaties, inter alia, the permanent establishment
(PE), business income, independent service, teachers, professors and researchers,
professional services, royalties, dividends and interests, and eliminating double
taxation provisions, this article shows that the Ethiopian tax agreements lack
uniformity, regardless of the status of the country: whether developed or
developing member of OECD and non-OECD. The article also shows the
provisions of the tax treaties which are, mostly, below the standards adopted in the
UN model-favoring developing countries which usually are the source countries. In
most of the agreements, narrow conception of PE, narrow base of business income,
incorporation of the ‘limited force of attraction’ principle by few agreements, and
limited taxing rights on incomes sourced in Ethiopia are evident. In addition, most
of the tax treaties were signed at a time when Ethiopia had no income tax laws
which encompass detailed international taxation provisions. As a typical evidence,
the old income tax proclamation, i.e. the negotiation base of the current active tax
treaties, did not have a broadened provisions of PE conceptualization, services PE,
supervisory activities, time period for the establishment of PE, and exploration of
natural resources in it.

Key words:
Double taxation, Income tax, Permanent Establishment, OECD Model, UN Model, Tax
Treaties

*Lecturer in Law, Wolkite University; LL.B (Mekelle University); LL.M (AAU); PhD Candidate,
Addis Ababa University, Institute for Peace and Security Studies (IPSS). | am grateful to all those
who gave constructive comments on the drafts of this article. Especial thanks goes to Atakilti
W/abzgi, Tax policy expert at Ministry of Finance who help me in accessing agreements entered
into by Ethiopia.
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1. Introduction

To levy tax on income, a state must establish a connection between itself and the
income. The ‘residence’ and/or the ‘source’ principles of income are the most
frequent bases of the income tax jurisdictions of countries.! Under the‘ residence’
principle, all income of persons domiciled or normally resident in a country is
subject to that country's income tax regime, whereas under the ‘source’ principle,
all income originating from a country, regardless of the beneficiary of such income,
IS subject to that country's income tax regime.

Double taxation of income may occur as different countries use different bases to
tax income. When two states, for tax purposes, treat the same person as 'resident’
under their respective domestic laws, then that person is said to be 'dual resident’
and thus fully liable for tax in both countries. In such cases, countries may take
unilateral or bilateral measures to resolve the problem. As a unilateral solution,
countries may resort to their domestic laws; inter alia, foreign tax credit,
deduction, and exemption to resolve double taxation. Double taxation avoidance
agreements fall in these bilateral solutions.

The current double taxation agreements among developing countries, or developed
and developing countries are, dominantly, based on two models — the Organization
for Economic Cooperation and Development (OECD) and United Nations (UN)
Model Double Taxation treaties, which in turn are based on models developed by

the League of Nations.?

Currently, Ethiopia has 12 ‘ratified and instrument of ratification exchanged’

agreements,® 12 ‘ratified by the House of Peoples Representatives (HPR)’

! Michael Lang, Introduction to the Law of Double Taxation Conventions, (Linde, 2010) p, 23-24.
Exceptionally, countries like USA also claim tax jurisdiction based on citizenship.

2 Avi-Yonah, Reuven, ‘Double Tax Treaties: an Introduction’ in Karl, Sauvant and Lisa, Sachs
(eds.), the Effect of Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double
Taxation Treaties, and Investment Flows (Oxford University Press, 2008) , P.99

3 Ethiopia has agreements signed and in force (until June, 2019) with the following countries:
(Egypt Signed on Sep. 15, 2011); India (Signed on May 25, 2011); Sudan (Signed on February 25,
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agreements # and an additional 4 that have been ‘signed, but not ratified’,%7waiting
for signature’ agreements,® 6 ‘under negotiation’ agreements and 9 ‘draft
exchanged’ group of agreements.’In this article, a content analysis is made on
ratified and signed agreements Ethiopia entered into, which have been. Data is
taken from agreements concluded with India, the Netherland, Egypt, Ireland, Italy,
Israel, South Korea, Morocco, Portugal, China, Saudi Arabia, Singapore, France,
Sudan, Tunisia, Turkey, the United Kingdom, South Africa and Russia.

However, this research focuses on parts of the treaties dealing with individuals
covered, residence, permanent establishment (PE), business income, royalties,
dividend and interest, independent personal services and methods of eliminating

double taxation. Among others, it is worth to note here that these provisions are

2006); China (Signed on May 14, 2009) ; French Republic (Signed on June 15, 2006); Turkey
(Signed on March 2, 2005) ; The United Kingdom of Great Britain and Northern Ireland (Signed on
June. 9, 2011); Netherlands (Signed on August 10, 2012); Kingdom of Saudi Arabia ( Signed on
February 28, 2013); Ireland Republic (signed on November 3,2014) and Peoples Democratic
Republic of Korea (Signed on December 05, 2012). All the agreements are collected from Ministry
of Finance, Tax policy Department on June 2019; scanned documents are available with the Author
of this article. Readers may access them at www.ibfd.org.
4 Agreements ratified by the HPR of Ethiopia: Kuwait (Signed on September 14, 1996); Russian
Federation (Signed on November 26, 1999); Yemen (Signed on February 1, 2001); Algeria (signed
on May 7, 2002); Tunisia (Signed on January 23, 2003); Romania (Signed on November 5,2003);
South Africa (Signed on March 17, 2004); Israel (Signed on June 2, 2004); Czech Republic (Signed
on 2006); Seychelles (Signed on July 14, 2012); Portugal (Signed on May 15, 2013) and United
Arab Emirates (Signed on April 12, 2015). Ibid
5 Signed but not ratified agreements: Palestine (Signed on July 9, 2015); Poland (Signed); Cyprus
(Signed); South Korea (Signed on 26,2016) and Qatar (Signed on April 10,2013). Ibid
& Waiting for signature agreements: Kingdom of Bahrain (Negotiation completed on March 26,
2015); Singapore (Negotiation Completed on July 25, 2015); Republic of Malta (Negotiation
Completed on January 15, 2016); Mozambique (Negotiation Completed on July 22, 2016); Omar
Sultanate (Negotiation completed); Slovak Republic (Negotiation completed) and Brazil (Specific
agreement on the avoidance of double taxation on profits derived from International Air and
Shipping Transport reached). Ibid
" Under this category, 17 countries are found with different statuses on the level of negotiation.
Accordingly, six agreements are at the negotiation stage: Islamic Republic of Pakistan (2" round
negotiation conducted but agreement not reached); Islamic Republic of Iran (at 4™ round
negotiation); Nigeria (1% round negotiation conducted); Republic of Gabon (1st round negotiation
conducted, pending on tax sparing issue) and Kingdom of Morocco (1% round negotiation conducted
from 7-11 Dec 2015); Germany (1st round and 2" round negotiations conducted); with the
remaining 9 countries: Thailand, Kenya, Mali, Serbia and Montenegro, Switzerland, Ukraine,
Barbados, Botswana and Only Draft Agreement exchanged with two countries: Norway and
Belarus. Ibid
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areas of divergence between the UN and OECD models. Effort has been made to
compare Ethiopian tax treaties with the UN and OECD models, as the provisions of
these models have had a profound influence on the international practice of tax
treaties between developing and developed countries. For better analysis, the study
uses the minimum standards established under the Ethiopian income tax laws and
the sample Model prepared by Ministry of Finance and Economic Development
(MoFED)®corresponding to the content of the tax treaties and the favorable

provision of the UN Model for developing countries.

Consecutive parts of the article are arranged to give brief concept and detailed
explanation on tax treaties in Ethiopia substantiated by data and evidences. .
Following the introduction, the first three sections briefly explore general
introductory concepts on source of double taxation, emergence of tax treaties and
their status in domestic laws respectively. Afterwards, content-based analysis on
the selected subjects of Ethiopian tax treaties is made. A brief conclusion is offered

at last.

2. Sources of Double Taxation

There are two bases for double taxation: economic double taxation and juridical
double taxation. The term "economic double taxation" is used to describe the
situation that arises when the same economic transaction or asset is taxed in two or
more states during the same period, but under different taxpayers. “Economic
double taxation” occurs where two different persons are subjected to tax on the
same income or capital.*Such dichotomy could occur when the tax law of one state
attributes the asset to its legal owner, while the tax law of the other state attributes
it to the person in possession or control.X%“Economic double taxation” is permitted

under many instances in domestic as well as international tax systems. For

8 This model was the base for the negotiation of the current active tax treaties in Ethiopia.

% Klaus Vogel, Double Taxation Conventions (3rd edition, Kluwer Law International, 1997),
p.1124.

10 Klaus Vogel, ‘Double Tax Treaties and Their Interpretation, Berkeley Journal of International
Law’, Vol. 4, Issue 1, 1986, p.7.
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example, domestic “economic double taxation” happens when a corporation is
taxed on corporate profit, while the same profit is taxed for the second time when
the corporation distributes dividend to the shareholders.!

The “juridical double taxation”, which is the usual and well-addressed issue in
many literatures, occurs when one person is subject to tax on the same income or
capital by more than one tax authority.*?Despite its multiple bases, the main
sources of international juridical taxation are succinctly summarized in the UN

convention commentary as follows:

Where each Contracting State subjects the same person to tax on his
worldwide income or capital (concurrent full liability to tax; where a
person is a resident of a Contracting State and derives income from, or
owns capital in, the other Contracting State and both States impose tax on
that income or capital; where each Contracting State subjects the same
person, not being a resident of either Contracting State to tax on income
derived from, or capital owned in, a Contracting State; this may result, for
instance, in the case where a non-resident person has a permanent
establishment [or fixed base] in one Contracting State through which he

derives income from, or owns capital in, the other Contracting State. 3

The usual bases of taxation are the source of the income and the residence of the
recipient of the item of income. For instance, countries like USA extend the right to

11 Some jurisdictions address economic double taxation, in whole or in part, by adopting an
integrated corporate and shareholder tax. This can be accomplished by giving the corporate
shareholder a credit for all or a portion of the corporate taxes paid on the distributed profits.
Countries that have adopted complete or partial integration include France, Germany and the United
Kingdom. Under the Ethiopian income tax proclamation, a company is required to pay tax on its
profits-under schedule C and tax on the dividends distributed to shareholders under schedule D. See
Income Tax Proclamation, Proc. No. 979/2016, Federal Negarit Gazeta, 22" year, No. 104, Art.19
and 55 respectively.
12 \/ogel, Double Taxation Conventions, supra note 9, p. 1124.
BUnited Nations Model Double Taxation Convention between Developed and Developing
Countries, (Economic and Social Affairs, UN, New York, 2011) p.312.
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tax based on citizenship.'*In the case of multinational corporations, it is very
difficult to pinpoint a particular country as being the residence or home of the
corporation.t® Thus, in determining the residence or citizenship of a multinational
corporation, a variety of tests are used. For example, Ethiopia considers a company
[body] as a resident if it is "incorporated or formed in Ethiopia, or has its effective

management in Ethiopia.” 1

3. The Development of Tax Treaties

Countries may avoid double taxation unilaterally, usually, through their domestic
laws.}"However, unilateral measures are insufficient to avoid double taxation
because they do not cover all situations giving rise to double taxation, because they
may deal with double taxation situations inconsistently depending on which state's
measures are applied.'8lt is this gap that opened the door for the development of

respective tax treaties.

A tax treaty is an agreement made between two countries under which each party
agrees to limit or modify the application of its domestic tax laws in order to avoid

4 Donald. R. Whittaker, ‘An Examination of the O.E.C.D. and U.N. Model Tax Treaties: History,
Provisions and Application to U.S. Foreign Policy, North Carolina Journal Of International Law
and Commercial Regulation” Vol. 8, No.1, 2016, p.41

15 1bid, p.42.

16 Income Tax Proclamation supra note 11, Article 5(5).

17 There are several ways under this category. The first is for a country not to assert jurisdiction to
tax foreign-source income of residents (either at all or for selected types of income). The second
method is the exemption system. Under this system, the country of residence leaves the taxing right
solely with the source country, giving that country the responsibility to tax the source income
according to its own tax rules and rates. The third system is the foreign tax credit system under
which the residence state taxes total worldwide income of a taxpayer resident in that state but will
allow a credit against the residence country tax liability for taxes paid to the source state up to the
amount of domestic tax on that income. The fourth system is deduction method which allows a
deduction for foreign income taxes in the calculation of taxable income. See Richard J. Vann,
International Aspects of Income Tax in Victor Thuronyi, (ed.), Tax Law Design and Drafting,
volume 2, (International Monetary Fund: 1998) electronic access available at
https://www.imf.org/external/pubs/nft/1998/tlaw/eng/ch18.pdfp.38; See Dick Molenaar, Taxation of
International Performing Artistes: The Problems with Article 17 OECD and how to Correct Them,
(Thesis Submitted to Erasmus University Rotterdam in the fulfillment for the Degree of Doctor of
Law, Volume 10 Doctoral Series, IBFD-Academic Council, 2005) p.171; Thomas Rixen and Peter
Schwarz, ‘Bargaining over the Avoidance of Double Taxation: Evidence from German Tax Treaties
Public Finance Analysis’, Vol. 65, No. 4 (December 2009) p.445.

18 Klaus Vogel, Double Tax Treaties, Supra note 10, pp 9-10.
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double taxation.’® However, it is worth clarifying here that tax treaties are not
intended to impose or create new taxes by the signatory countries, but to provide
relief measures from domestic taxation.?° Consequently, individual states have

entered into bilateral agreements for the avoidance of double taxation.

As can be discerned from below, there are several model conventions on tax
treaties with different bargaining positions and objectives. The UN and OECD
model conventions are the commonly adopted models in bilateral negotiations.
Researches done on international tax treaties usually depend on these models as a
reference to show competitive advantage of countries in their tax treaties.?
Regardless of their differences, tax treaties are pillared in avoiding or, at least,
reducing double taxation, lowering the administrative and enforcement costs of
taxation by facilitating the exchange of information between the tax authorities of
signatory countries, and providing certainty of treatment for cross-border trade.
These are justifications given to the question as to why countries bother to
conclude double tax treaties at all, in circumstances where unilateral tax relief is

already in place.??

Moreover, double taxation avoidance agreements seek to allocate taxing rights in
the respective agreements, Accordingly, certain income or capital can be taxed
only in one of the two contracting states or can be taxed by both states
proportionately, or the right to tax for the source state may be limited to a certain
percentage, and the state of residence may give credit for taxes paid in the source
state.?® Particularly, during a negotiation between a developing country and a

developed country, the developing country accepts constraints on its ability to tax

19Carlos Perez-Gautrin, ‘Basic Introduction to Tax Treaties,Willamette Journal of International law
& Dispute Resolution’, Vol.17, 2009, p.158.

20d.

2Thomas Rixen et al, Supra note 17, p.447.

221d, p.445. See also Klaus Vogel, Double Tax Conventions, supra note, 9, p.449

ZMichael Lang, supra notel, p.31.
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inward investors.?* For instance, the negotiation on withholding tax rates between
developed and developing countries rests on the fixation of a maximum rate at
which the capital importing country can tax dividends, interest payments, royalties
and fees for management, technical and consultancy paid to residents of the treaty

partner.?®

It is important to note that, despite having common provisions, the two world-
dominating model tax treaties — the UN model and OECD - have bold differences.
Furthermore, it is worth mentioning that these models have had a profound
influence on international treaty practices. As a model designed to favor
developing countries, the UN Model Convention generally “favors retention of
greater ‘source country’ taxing rights under a tax treaty—the taxation rights of the
host country of investment—as compared to those of the “residence country” of the
investor.”?® This is founded upon the presupposition of the flow of investment to
developing countries as these countries are net importers of capital and not
exporters. This basic assumption lies in the basic principles of the Model. It
embodies that it would be appropriate for the residence country to extend a
measure of double taxation relief through either a foreign tax credit or an
exemption. In the OECD Model, exclusively drafted by developed — primarily,
European and North American — countries, no serious consideration has been given
to apparent problems faced by capital importer countries, i.e., source income
exporters.?” Specific differences can be found in Article 5 (permanent
establishment), Article 7 (business profits), Article 9 (associated enterprises),
Article 10 (dividends), Article 11 (interest), Article 12 (royalties), Article 13
(capital gains) and elimination of double taxation (article 23) of the OECD Model.

2 jbid.

% More on the negotiation outcomes of tax treaties between developing and developed countries is
available at Martin Hearson, ‘When Do Developing Countries Negotiate Away Their Corporate Tax
Base? Journal of International Development’, Vol.2018, pp.233-255

%6 United Nations, Supra note 13, p, IV. See also Michael Lang, supra notel.

2 Donald. R. Whittaker, supra note 14, p.43.
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4. Status of Tax Treaties in Domestic Laws

The common practice of the treatment of tax treaties in domestic laws is allowing
the provisions of the treaties to have precedence over any inconsistent provisions of
domestic tax law.?® The usual result of such provision under the law of most
countries is that, apart from the administrative treaty provisions on the mutual
agreement procedure and the exchange of information, a treaty sets limits on the
operation of domestic law, but does not expand its operation.?

Coming to the Ethiopian case, the Federal Democratic Republic of Ethiopia
(FDRE) Constitution seems to recognize two sets of international treaties. Under
the first group of treaties are human rights treaties that are somehow privileged
with a special treatment under the Constitution. Accordingly, these kinds of treaties
are required to be interpreted in conformity with the principles of the Universal
Declaration of Human Rights, International Covenants on Human Rights and
international instruments adopted by Ethiopia.*°

The second group of treaties, in which tax treaties fall under, are legally viewed as
part of internal legislation, backed by Article 9 of the FDRE Constitution where
laws and treaties made by the federal government are considered to be the integral
parts of the law of the land. Accordingly, these treaties are expected to be in
parallel position with subordinate laws that are found hierarchically below the

Constitution.!

The approval process of international treaties in Ethiopia involves the executive
and legislative branches. The power to negotiate and ratify international

agreements resides with the federal government.® The legislator is empowered to

ZRichard J. Vann, Supra note 17, p.11.

2 Richard J. Vann, Supra Note 17, p.10.

30 The Constitution of the Federal Democratic Republic of Ethiopia, Federal Negarit Gazetta, 1st
Year, No. 1, Article 13(2)

31 Ibid, Article 19.

%2 |bid, Article 51 (8).
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ratify agreements concluded by the executive.**Specific to tax treaties, subordinate
to the basic principle in the constitution, the Income Tax Proclamation has
empowered the Ministry of Finance and Economic Cooperation (MoFEC) to
conclude international tax treaties.®* Regarding the status of tax treaties, the
proclamation is clear in stipulating that “if there is any conflict between the terms
of the tax treaty and the Proclamation [Income Tax Proclamation] ... the treaty will
prevail over the provisions of the Proclamation.”® The Exception to this principle
is when fifty or above percentage ownership or control of the resident body
[Company] of the other contracting state is held by an individual or individuals
who are not a resident of that state, then, the exemption, exclusion, or reduction

benefit available in the tax treaty will be inapplicable.®

5. Double Taxation Avoidance Treaties in Ethiopia

This section critically examines the basic contents of the agreements listed under
the introduction part of this article. The analysis made in this respect considers the
UN and the OECD model conventions, as well as the position Ethiopia takes in
domestic tax legislations as references. Particularly, the position of the repealed
income tax laws®’has been considered as all the treaties to which Ethiopia signed,
ratified and adopted while these laws are in force.

5.1. The Personal Scope of the Tax Treaties

The personal scope articles specify individuals on whom a particular treaty applies.

This will normally be on the residents of the contracting states. This will help to

33 1bid, Art. 55(12)

34 Income Tax Proclamation, supra note 11, Article 48(1).

% |bid, Art. 48(2).

% Ibid, Art. 48(3). This exception has an exception under sub article 4 of this article. Accordingly, if
the company is listed on a stock exchange in that state or if that company carrying on active
business in that other contracting state and the Ethiopian-source income derived by the company is
attributable to that business, the privilege of the treaty will continue to apply.

37Income Tax Proclamation No. 286/2002, Federal Negarit Gazetta, 8th year, No. 34 and Council of
Ministers

Income Tax Regulations No. 78/2002, Federal Negarit Gazetta, 9th year, No. 18 were in force when
the treaties that are subjects of this article were adopted, signed and ratified.
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attain three important objectives. First, with the operation of the ‘personal scope’
articles, a treaty will only apply on individuals who are residents of either
contracting states. Second, dual residency will be solved as the major reason for
double taxation agreements is to solve the dual residence of individuals under the
domestic law of the two contracting states. Third, it guarantees that a person who is
not a resident of either contracting states cannot take advantage of the benefits
under the treaty. The OECD and UN models do not present major differences as to

their personal scope, which is defined in article 1 and 4 of both models.

In determining the scope of application of particular agreements, in their respective
Article 1, all Ethiopian agreements have a caption titled ‘Persons Covered’ and
states: ‘this agreement shall apply to persons who are residents of one or both of
the Contracting States.” This Article must, therefore, be read in conjunction with
the residence article (Article 4), which provides a solution in cases of dual
residency, to determine the personal scope of the agreements. Accordingly, for
individuals, as a tiebreaker rule,® all treaties adopt ‘mutual agreements’ of the
contracting parties as a solution. In the case of ‘other than individuals’, there is
inconsistency where most of the agreements employing the ‘place of effective
management’ as a solution. However, the agreement with Turkey, China and India
took a different position. The tie-breaker rule in the agreement with India and
China places mutual agreement if the place of effective management failed to fill
the gap, whereas in the Turkey case, only ‘mutual agreement’ is employed to break
the tie. A special sub-article is inserted in the agreement between Ethiopia and
France which limits applicability of the ‘Residence’ determination criterion in case
where “[T]he person is only the apparent beneficiary of income ... either directly,

or indirectly through other individuals or legal persons, to a person who may not

38 The tie-breaker rule is a solution to the problem of determining the residence of dual residents for
individuals and companies. Both the UN and OECD maodels provided the same solution — in Article
4 — where mutual agreements of the contracting states and the place of effective management of
companies are included. UN model, supra note 13, p.94.

11
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himself be regarded as a resident of foregoing state within the meaning of this

[Article 4] article.”

The sample model prepared by MoFED provides ‘mutual agreement’ and ‘place of
effective management’®® as a tiebreaker rule for individuals and companies
respectively, which is also incorporated in the UN and OECD model conventions.
But still, this provision can’t solve the issue at all. For example, a bilateral treaty
between, say, Ethiopia and China , can arise in relation to a company which is
under paragraph 1 of Article 4, a resident of Ethiopia, and which is in receipt of,
say, interest income, not directly, but instead, through a permanent establishment
which it has in a third country, say, Kenya. If applied, the agreement has the effect
that such a company can claim the benefit of the terms on, say, withholding tax on
interest in the treaty between Ethiopia and China, in respect of interest that is paid
to its permanent establishment in Kenya. This is one example of what is known as
a “triangular case”. In this respect, no solution is proposed in the agreements

Ethiopia signed.°

5.2. Permanent Establishment (PE)

Under the ‘Permanent Establishment’ (PE) part, there are controversial grounds of
differences between the position of the UN and the OECD model treaties. These
differences fall on the broader (or narrower) conception of PE and services of PE
under Article 5(3) of both model conventions. Article 5(3)(a) of the UN Model

provides for a broader notion of the construction of PE** combined with a shorter

39 The place of ‘effective management’ is defined nowhere in the agreements. The UN commentary
proposed that when establishing the “place of effective management”, “circumstances which may,
inter alia, be taken into account are the place where a company is actually managed and controlled,
the place where the decision-making at the highest level on the important policies essential for the
management of the company takes place, the place that plays a leading part in the management of a
company from an economic and functional point of view and the place where the most important
accounting books are kept.” Ibid.

40 UN model, supra note 13, p.94

41 Article 5(3) of the UN model defined permanent establishment to include “A building site, a
construction, assembly or installation project or supervisory activities in connection therewith, but
only if such site, project or activities last more than six months” while the OECD model limited
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six months period for its existence, in contrast with Article 5(3) of the OECD
Model, which provides for twelve months. This is well elaborated under the
commentary of the UN Model Convention. Accordingly,

In addition to the term installation project used in the OECD Model
Convention, subparagraph (a) of paragraph 3 of the United Nations Model
Convention includes an assembly project as well as supervisory activities
in connection with a building site, a construction, and assembly or
installation project. Another difference is that while the OECD Model
Convention uses a time limit of 12 months, the United Nations Model
Convention reduces the minimum duration to six months. In special cases,
this six-month period could be reduced in bilateral negotiations to not less

than three months.*?

Hence, under the UN Model, which aims to preserve source country taxation rights
to the benefit of developing countries, a PE may easily be established in a source
country. Because the UN Model indicates that building and construction activities
and related supervisory activities constitute a PE, if they last more than six months,
consulting services will suffice for a PE, provided such services continue for a
cumulative period of six months. While, under the OECD Model, building and
construction activities must continue for more than twelve months to constitute a
‘permanent establishment. Related supervisory activities, such as consulting

services are, however, not included.

The other ground of differences between these model treaties is the so-called
‘Service PE’. Under Article 5(3) (b) of the UN Model, a PE may exist insofar as
this type of activity continues for an aggregate period of more than six months

itself to a single sentence article under article 5(3) to include “A building site or construction or
installation project constitutes a permanent establishment only if it lasts more than twelve months.”
42 UN model, supra note 13, p.107
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within any twelve-month period.*® This article deals with the furnishing of
services, including consultancy services, the performance of which does not by
itself create a ‘permanent establishment’ in the OECD Model Convention. On the
other hand, treaty clauses, such as those provided under Article 5(6) of the UN
Model on insurance companies are ground of content difference between the two
treaties. The UN model stipulates that “an insurance enterprise of a Contracting
State shall [...] be deemed to have a permanent establishment in the other
Contracting State if it collects premiums in the territory of that other State or
insures risks situated therein through a person other than an agent of an
independent status.”The justification as to why the UN model has come up with
such a bold sub-article is provided under the commentary of the Model while the

OECD Model provides a defense justification on its part.**

On the Ethiopian side, most of the treaties included a six-month threshold, while
agreements with Israel, Poland, Tunisia, and Russia contain a nine-month
threshold.*> Agreements made with the Republic of South Korea and Turkey hold a
twelve-month threshold. The agreements seem inconsistent regardless of the kinds
of countries — developing or developed, or member of OECD or not which could
be taken as an expression of weak negotiation. The ‘service PE’ is included in six
of the 20 tax treaties. From among these treaties, all, saving Egypt, resemble the

provisions included in the UN Model, which establishes a six-month threshold in

43 The committee of the 2011 commentary of the UN model stated that developing countries have
raised opposition to the period of time stated in the model. These claims are anchored on two
important concerns. Those countries that oppose the 6 months threshold claimed that “construction,
assembly and similar activities could, as a result of modern technology, be of very short duration
and still result in a substantial profit for the enterprise” and more fundamentally “the period during
which foreign personnel remain in the source country is irrelevant to their right to tax the income.”
To the extreme of this, countries who oppose the existence of time limit declared that “it [the 6
month] could be used by foreign enterprises to set up artificial arrangements to avoid taxation in
their territory.” UN model, supra note 13, P.108.

4 Michael Lang, Pasquale Pistone, Josef Schuch and Claus Staringer(eds.), The Impact of the
OECD and UN Model Conventions on Bilateral Tax Treaties (Cambridge University Press, New
York, 2012) p.15.

45Convention with the State of Israel Article 5(3), the Republic of Poland Article 5(3), Republic of
Tunisia Article 5(2)(i) and Government of the Russian Federation Article 5(3)
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any twelve-month period of time. Article 5(2) (f) of both the OECD and UN
models, particularly, refers to the extraction of natural resources as examples of
‘fixed places of business’ included in the concept of ‘permanent establishment’.
Ethiopia, being a country with natural resources and the recipient of investments
focused on such a sector, has included in its tax treaties ‘place of extraction of
natural resources’, but the ‘exploration of natural resources’ as a ground for PE is

included only in treaties signed with South Africa and Morocco®®.

In connection to the ‘Services PE’ and ‘Construction PE’, the Ethiopian
agreements still lack consistency. All treaties included Construction PE but only
agreements with India, Egypt, Morocco, Portugal, Saudi Arabia, Singapore,
Tunisia, South Africa and Russia included supervisory as a ground of establishing
PE. Most treaties failed to include ‘Services PE’, while those incorporating this
ground vary as to the threshold period. Most treaties, except agreements with
India, Egypt, Italy, UK and South Africa, failed to include ‘Services PE’, while
those treaties which included service PE vary as to the threshold period extending
from 6-12 months. The UN model expands the definition of permanent
establishment to include insurance activities that would not constitute a permanent
establishment under the OECD model. Only 8 agreements include insurance as

base of establishing PE in the Ethiopian agreements.*’

The positive or negative sides of these considerations need to be analyzed from the

vantage point of the tax laws of Ethiopia. To one’s surprise, the repealed income

4Agreement between the Republic of South Africa and The Federal Democratic Republic of
Ethiopia for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect
to Taxes and Income Concluded on 17 March 2004 Article 5(2)g and Convention Between the
Kingdom of Morocco and The Federal Democratic Republic of Ethiopia for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion With Respect to Taxes on Income Conclude
on 19 November 2016, Article 5(2) h.
47See Article 5(6) of the agreements with Arab republic of Egypt, Portuguese Republic, Singapore,
Kingdom of Morocco, Republic of Sudan, Government of Russian Federation and Article 5(5) of
Republic of Tunisia and Government of Italian Republic.
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tax Proclamation,*® a base for all these agreements, did not contain the ‘services
PE’, ‘supervisory activities’, and ‘exploration of the natural resources’ as grounds
of PE, and there was no time period for the establishment. In addition, these
grounds were not incorporated in the Sample Model prepared by the then Ministry
of Finance and Economic Development (MOFED). Unlike this discontent, the
current new Proclamation issued in 2017 has a broad definition of PE with short
thresholds. Like the UN Model treaty, the ‘services PE’, ‘supervisory activity’
connected with site and ‘place of exploration’ are included. The threshold for these
activities is set to be 183 days, while the time to establish PE varies on the
agreements described above.*® The higher the increase in the threshold period for
establishment and narrow definition of PE, the greater the loss on the right of
taxation in source countries Even in case of construction PE, the 6 month threshold
could not be favorable as, due to modern technology, it could be of very short
duration and still result in a substantial profit for the enterprise. Ethiopia, as a hub
of Foreign Direct Investment (FDI), was expected to negotiate on broader
definition and short period of establishment for PE, even to the extent of the UN

model, but it is not the case in the agreements.*

5.3. Business Income

Regarding business income, references need to be made from the OECD and UN
model conventions. With the exception of paragraph 1 and 2 of the business
income Avrticle, both the OECD and the UN model conventions have a similar
content. Besides, the UN Model does not include sub-article 5 of the OECD Model
which states “no profit shall be attributed to a ‘permanent establishment’ by reason
of the mere purchase by that ‘permanent establishment’ of goods or merchandise

for the enterprise.” The main controversy behind this omission/inclusion is whether

“8Income Tax Proclamation, Supra note 37, Article 2(9)

49 Income Tax Proclamation, supra note 11, Art. 4.

%0 Allison Christians, Tax Treaties for Investment and Aid to Sub-Saharan Africa: A Case Study 585
in Karl P. Sauvant and Lisa E. Sachs, (eds.), The Effect of Treaties on Foreign Direct Investment:
Bilateral Investment Treaties, Double Taxation Treaties, and Investment Flows, (Oxford University
Press, New York: 2009), P.585.
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profit attributed to a ‘permanent establishment’ by reasons of the mere purchase of
goods should be subjected to tax on that country. However, it should not be alluded
that inclusionary provisions are prompted by developed countries.

The principle of ‘limited force of attraction’ rule is boldly incorporated under 7
paragraph 1 of the United Nations Model Convention, which permits the
enterprise, once it carries out business through a ‘permanent establishment’ in the
source country, to be taxed on some business profit in that country arising from
transactions by the enterprise in the source country.®® Owing to this principle,
where the profits of an enterprise other than those attributable directly to the
‘permanent establishment’ may be taxed in the State where the ‘permanent
establishment’ is situated, such profits should be determined in the same way as if
they were attributable directly to the ‘permanent establishment’. Considering the
broad inclusion of income attributable or related to the ‘permanent establishment’,
this principle is favored by developing countries because it allows taxation of
income, not only the profits attributable to that ‘permanent establishment’, but
other profits of the enterprise derived in that country to the extent allowed under
the Article. However, it is clear that this broad inclusionary principle is limited to
business profits covered by Article 7 and does not extend to income from capital

(dividends, interest, and royalties) covered by other treaty provisions.

There is no uniformity on the rules of the attribution of profits to the PE in the
Ethiopian agreements. Ethiopia has adopted the ‘limited force of attraction’
principle contained in Article 7(1) (b) (c) of the UN Model in the treaties with
Morocco, Saudi Arabia and South Africa In the remaining ones, the ‘limited force
of attractions’ rule is missing— i.e. the OECD Model convention seems to be the

dominant one.

51 UN model, supra note 13, p.141
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With respect to the determination of the profits of a PE, in some of its treaties,
Ethiopia has adopted Article 7(3) of the UN Model. Article 7(3) of the UN Model
states that no deduction shall be allowed in respect to amounts paid (other than the
reimbursement of actual expenses) by the head office to the PE (or vice versa) by
way of royalties, fees or similar payments in return for the use of patents or other
rights, or by way of commission, for specific services performed or for
management, or, except in the case of banking enterprises, by way of interest on
money lent. The motivation behind choosing this model is that the disallowance of
head office expenses preserves the source country’s tax base and Ethiopia, almost
invariably, is the source country under these treaties. The treaty with India, Egypt,
and Morocco falls within this category. The remaining agreements are compatible
with the OECD Model Convention. In fact, there are slight differences in
replicating the OECD Model. Some of the contracting parties included a condition

that directs its application to be dependent on domestic law limitations.>?

Generally, all the agreements, with the exception of Morocco which adopt the
‘omission’ principle of the UN Model, of Ethiopia include the prohibition in the
OECD Model in replica which reads “no profits shall be attributed to a ‘permanent
establishment’ by reason of the mere purchase by that ‘permanent establishment’
of goods or merchandise for the enterprise.” OECD member countries have agreed
terms incompatible to what is stipulated under the OECD model while the other
agreements took the UN as well as the OECD depending on the kind of paragraphs
in Article 7. Only the agreement with Morocco adopted the UN principles in all the

three paragraphs of the agreements as it is discussed in this study.>*The Model

52 The agreement made with the Netherlands, Israel, South Korea, Poland, Portugal, China, Sudan
and UK falls in this category.
3Convention with the Kingdom of Morocco, supra note 46, Article 7(1)-(3).
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prepared by MoFED has similar provisions with the OECD Model with no ‘limited

force of attraction’ and other parallel provisions.>*

5.4. Dividends, Interests and Royalties

a. Dividends
The taxation of dividends generated by a company in one contracting state and paid
to a citizen of another country has been a consistent concern of tax treaties. In this
regard, the UN Model allows both the country of source and the country of
residence to tax dividends from investments in the source country. The major
difference between the OECD Model and the UN Model, however, relates to the
withholding rate and the percentage of ownership which is considered in direct
investment. The UN Model leaves vacuum the rate of withholding for negotiation

between the contracting states.

Ethiopian tax treaties deal with the taxation of dividends under their respective
Article 10. Currently, dividends paid by Ethiopian companies to [non-resident]
foreign shareholders or equity owners are taxed at 10 percent as per the income tax
Proclamation® thought there is no uniformity on the treatment of dividends in tax
treaties signed by Ethiopia. Some of the treaties do not make any distinction
between portfolio and direct investment while some provide otherwise. The
agreements concluded with Egypt, Republic of Korea and Portugal established an
‘if” provision stating: “if the beneficial owner is company (other than partnership)
which holds directly of at least 25 percent of the capital of the company paying the

dividends”, five percent will be imposed on the gross amount of the

5 Convention between the Federal Democratic Republic of Ethiopia and for the Avoidance
of Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income, available
at Ministry of Finance, accessed on July 2016, Article 7(6). This Model is revised and updated on
2018 however; no change has been made on the business income part.
%5 Income tax proclamation, supra note 11, Article, 55.
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dividend.*®Other tax treaties make a distinction based on the company residency:

whether it is in Ethiopia or the other contracting state.

The Agreement with the Netherlands makes it clear that if the company paying the
dividend is an Ethiopian resident, the tax will bel0 percent while if the company
paying the dividend is resident of the Netherlands, the tax shall not exceed 15
percent of the gross dividend.>” The Treaty with Israel is an exception because it
establishes a 10 percent ownership threshold for dividends.*® On the other hand, all
other agreements provided a single sub-article with a phrase of “not exceeding”
percentage on their agreements with varying ingrates. The 5 percent rate on the
gross amount of the dividend seems a common rate within this category. However,
it will be worthwhile to say that the definition of dividend is the only sub-article

uniformly incorporated in the treaties made by Ethiopia.

With respect to dividends, Ethiopia does not follow any of the model treaties
consistently in comparison with the model treaties of the OECD and the UN.
Particularly, on the threshold to differentiate between direct and portfolio
investments, there is no uniformity (i.e., 25 percent in Article 10 of the OECD
Model, instead of the 10 percent suggested in the UN Model). Many treaties have
adopted lesser or above the thresholds hammered out in these model treaties.>® Not
only that, in some treaties, a flat withholding tax rate has been negotiated

regardless of the distinction between direct and portfolio investments.

% See Convention with Arab Republic of Egypt, Republic of Korea and Portuguese Republic, 10(2).
S"Convention between the Kingdom of the Netherlands and the Federal Democratic Republic of
Ethiopia for the Avoidance of Double Taxation and Prevention of Fiscal Evasion with Respect
Taxes on Income Signed on August 2012, Article 10(2)

8Convention between the State of Israel and the Federal Democratic Republic of Ethiopia for the
Avoidance of Double Taxation and Prevention of Fiscal Evasion with Respect Taxes on Income
concluded on 2 June 2004, Article 10(2)

%9 See article 10 of the agreements with Kingdom of Netherland, the Arab Republic of Egypt, ,
State of Israel, Republic of Korea, Kingdom of Morocco, Republic of Poland,, Portuguese
Republic
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b. Interests
In the interest part, there is no substantial difference between the UN and OECD
model. The difference lies insofar as the levying of withholding tax rates exceeds
the maximum amount indicated in the OECD Model. The allocation of taxing

powers is usually shared along the lines of both Models.

The maximum withholding tax rates included in Ethiopia’s agreements for interest
vary from one another. The treaty with Israel is the only one that establishes two
different rates (5 percent or 10 percent depending on the case).®® The treaties with
India, Egypt, Italy, Poland, Sudan, Tunisia, and Turkey include a 10 percent
maximum withholding tax rate; the Netherlands, Ireland, Saudi Arabia, UK and
Russia a 5 per cent maximum withholding tax rate; China, Korea and South Africa
7 percent, 7.5 percent and 8 percent maximum withholding tax rates, respectively.

Most of the tax treaties defined interest broadly to include income from debt-claims
of every kind, whether or not secured by mortgage and whether or not carrying a
right to participate in the debtor’s profits, and in particular, income from
government securities and income from bonds or debentures, including premiums
and prizes attaching to such securities, bonds or debentures. Penalty charges for
late payment shall not be regarded as interest for the purpose of this Article. To
avoid the risk of confusion, some of the treaties exclude “any income which is

treated as a dividend under Article 10.”%1

Providing exemption is also another feature of these agreements. The most
common ways of exempting the possibility of taxation by the source country
include: interest collected by any level of government; interest collected by central

bank and/national bank; interest paid by any level of government; interest arising

8Convention Between the Government of the State of Israel and the Government of the Federal
Democratic Republic of Ethiopia for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on Income, Article 10(2).
b1See Article 11(4) of the agreement with Ireland and United Kingdom.
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from loans; interest paid on contracts concluded between the governments of the

contracting states.

c. Royalties

Similar to the Dividend Section above, the OECD Model provides for exclusive
residence jurisdiction leaving nothing to the source country. In fact, this exclusive
jurisdiction is agreed to be waived if the property or right which gave rise to the
royalty payment is effectively connected with a ‘permanent establishment’ in the
country of the licensee. Whereas, the UN Model on royalties allows both the
source and the residence country to tax royalties and, again, the rates are to be
determined by negotiation, instead of imposing a fixed rate.%?The general rates for
royalties vary from 10 to 20 percent. For example, the agreement with South Africa

upholds a 20 percent rate.®3

On ‘fees for technical services (FTS)’, most treaties have separate provisions. A
distinction can be made between treaties containing articles on FTS, between those
that have a wide definition of the term, those with a lower rate for FTS and those

that have a narrow definition of the term with a higher tax rate.

The wider definition is along the following lines: ‘the term “fees for technical
services” as used in this Article means payments of any kind. It is other than those
mentioned in Article 14 and Article 15 of this Convention as consideration for
managerial or technical or consultancy services, including the provision of services

1 264

of technical or other personne a treaty that combines royalties with ‘technical

820ECD, Model Tax Convention on Income and on Capital Volume | and Il (Updated 21 November
2017 (Full version), OECD publishing, 2019, Article 12(1) and UN Model, supra note 13, Article
12(1)(2)

8Convention between the Republic of South Africa and the Federal Democratic Republic of
Ethiopia for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect
to Taxes on Income signed on 17 March 2004 , Article 12(2)

This broad definition is available only in the agreement between Ethiopia and India. See
Agreement between the Government of Federal Democratic Republic of Ethiopia and the
Government of Republic of India for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on Income signed on 25 of May 2011, Article 12(3)(b).
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services’ exists only in the agreement with India. All tax treaties, including the
treaty with India, adopted a separate article under Article 14 for ‘independent

professional services’.

5.5.Independent Personal Services

Except for those agreements that incorporate technical services under a separate
article, independent personal service is provided under Article 15 as part of all the
agreements. Article 14 deals with independent personal services in almost all the
tax treaties signed by Ethiopia. With reference to the substances, the tax treaties
can be classified into two categories. The first category of tax treaties includes a
provision. The provision states that independent personal services will only be
taxable in the residence country. However, if the person performing the services
has a fixed base income, that person may be taxed in the other State in so much as
the income is attributable to that fixed base. They do adopt the ‘fixed base’
criterion for the taxation of independent personal services in the source country as
provided by the OECD Model, which was deleted in 2000. The UN Model follows
the same pattern. The second category of tax treaties, besides the ‘fixed base’,
adopts the 183-days period of stay criterion, which is similar to the provision of
Article 14(1) (b) of the UN Model. Accordingly, income will be taxable if “his stay
[the service provider] in the other Contracting State is for a period or periods
amounting to or exceeding in the aggregate 183-days in any 12-months period,
commencing or ending in the fiscal year concerned. In this case, only so much of
the income as is derived from his activities performed in that other State may be
taxed in that other State.” Unaccustomedly, the tax treaty with South Africa has
left the independent personal services excluded for agreements just like the OECD

Model Convention.®

% The taxation of income from independent personal services shows a basic difference in the
approach of the OECD and UN Models from the moment in which the former, in 2000, decided to
23
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5.6.Professors, Teachers and Researchers

Most of Ethiopia’s treaties include a separate provision for professors, teachers and
research scholars. Again, there are variations, but generally, an exemption of two
years is granted. The treaty with China has provided a ‘not exceeding three years’
provision, which seems favorable to the Chinese or Ethiopians depending on the

balance of expatriate manpower between two countries.

The general rationale behind the provision is to stimulate the exchange of
professors and teachers by reducing the administrative burden (avoiding the
obligation to file a tax return in the work state).%®The provision generally stipulates
that in the case of a professor or teacher who is a resident of one of the states and
who visits the other state for a period not exceeding two years for the purpose of
teaching or engaging in research at a university, college or other educational
institutions, shall be exempt from tax for any remuneration received for such
teaching. However, all these treaties reserved this exception not to apply to income
from research if such research is undertaken not in the public interest, and
primarily, for the private benefit of a specific person or persons. These treaties do
not include a definitional article for the generic words used in these articles.
Besides, whether income obtained from visits exceeding the time limit should be
taxable as of the beginning of the visit or not, and if an individual can be entitled to

the benefits of the Article more than once are not clear.

5.7.Methods for the Elimination of Double Taxation

As described in the previous sections, tax treaties are assumed to solve
international juridical double taxation issues. Tax treaties have been treated at

sufficient length. Under this section, the treatment of exemption, tax credit or

eliminate Article 14 justified by removing an unnecessary duplication that often creates difficulties
in the dividing line between the scope of Articles 7 and 14.
% Michael Lang et al, supra note 1, p.15.
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deduction methods as ways of eliminating double taxation, and the position of each

contracting sides will be addressed.

Since Ethiopia has a residence plus source-based taxation system, it uses the credit
method (as opposed to the exemption method) for avoiding double taxation in its
domestic laws. The differences between the UN and the OECD Models on the
methods of eliminating double taxation relies: (1) the UN model Article 23A
mentions Article 12 in paragraph 2 of the UN Model and prevents double -taxation
through paragraph 4; (2) the United Nations Model Convention extends the right to
tax in the country of source in many cases to income which under the OECD
Model Convention is taxable only in the country of residence (3), Article 23 A,
paragraph 1, of the United Nations Model Convention has a much broader scope

than the corresponding provision of the OECD Model Convention.

All tax treaties include ‘methods to avoid double taxation’ under their respective
Article 23 with the exception of the treaty with Singapore —which is provided
under its Article24. The treaty with Tunisia uses ‘settlement of tax credits’ as the
caption of the treaty. There is variation in the structure of this provision with some
treaties including separate ways of avoiding double taxation for each contracting
country, while others include a single principle of avoidance in a single sub-article.
The treaty with the Netherlands is an exception to this common trend. The
agreement took the principle, on the Netherlands’ side, that “when imposing tax on
its residents [the Netherlands], may include in the basis which such taxes have
imposed the terms of income which according to the provisions of this convention
may be taxed in Ethiopia.” Exemption of income as well as the deduction of tax
included on article by article basis of inclusion or exclusion in the tax treaties with

four sub-articles. ¢’

57 This agreement is different from other agreements concluded by Ethiopia. The article reads as
follows. “The Netherlands, when imposing tax in its residents, may include in the basis which such
taxes are imposed the terms of income which according to the provisions of this convention may be
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A common feature contained in the tax treaties signed by Ethiopia for avoiding
double taxation with respect to income earned or capital located in the other
country by an Ethiopia resident grants a deduction for the tax paid in the country.
Considering that the deduction would not exceed the amount of the tax to be paid
to Ethiopia. The exception to this are the treaties with South Africa and Russia
which dictate for Ethiopia to allow a credit against any Ethiopian tax payable in
respect of that income, provided that such credit shall not exceed the Ethiopian tax.

All the treaties have provided a limit under a common phrase ‘the amount of credit
[deduction] shall not, however, exceed that part of [X country] tax as computed
before the credit which is appropriate to that income is given.. The treaties signed
with China, Ireland, South Korea and the UK established that dividends paid by an
Ethiopian company to a resident of one of those countries will be exempted from

tax in those countries with some conditions.®®

As indicated in the UN Commentary, one of the complaints of developing
countries on the foreign credit method as a method of eliminating double taxation

is that “the benefit of low taxes in developing countries or of special tax

taxed in Ethiopia. However, where a resident of the Netherlands derives income which according to
paragraph 1, 3 and 4 of article 6, paragraph 1 of article of article 7, paragraph 6 of article 10,
paragraph 6 of 11 and article 12, paragraph 1 and 2 of article 13, paragraph 1 of article 14,
paragraph 1 of article 15. Paragraphs of 1 and 2 of article 17, paragraph 1 of article 18, and
paragraph 2 of article 21 of this convention may be taxed in Ethiopia and included in the basis
referred in paragraph 1, the Netherlands shall exempt such items of income by allowing deduction
of its tax. This reduction shall be computed in conformity with the provisions of the Netherlands
law of avoidance of double taxation.”Convention between the Kingdom of the Netherlands and the
Federal Democratic Republic of Ethiopia for the Avoidance of Double Taxation and Prevention of
Fiscal Evasion with Respect Taxes on Income Signed on August 2012, Article (1)(2).

% In the agreement with China, Ireland, Korea and UK, it is provided that “ a company which is a
resident of Ethiopia to a company which is a resident of ... and which owns not less than 20 per
cent of the shares of the company paying the dividend”, “a company which is a resident of Ethiopia
to a company which is a resident of Ireland and which controls directly or indirectly 5 per cent or
more of the voting power in the company paying the dividend”, “a company which is a resident of
Ethiopia to a company which is a resident of Korea which owns at least 10 per cent of the voting
shares issued by or the capital stock of the company paying the dividends” and “a company which is
a resident of Ethiopia to a company which is a resident of the United Kingdom and which controls
directly or indirectly at least 10 per cent of the voting power in the company paying the dividend”
the credit shall take into account the tax paid to Ethiopia by the company paying the dividend in
respect of its income respectively.
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concessions granted by them may in large part inure to the benefit of the treasury
of the capital-exporting country rather than to the foreign investor for whom the
benefits were designed. Thus, revenue is shifted from the developing country to the
capital-exporting country.%® To solve such defects, it seems, the treaties signed by
Ethiopia as listed in the table below has included a tax-sparing provision by which
these countries, with respect to income earned by a resident of those countries in
Ethiopia fully or partially exempted by special tax regimes, will grant a tax credit
equivalent to the tax that would have been paid in Ethiopia if those exemptions
would not have existed. Such provisions vary from country to country as to the

effective period of time extending from five to ten years.

The objective of this tax sparing provisions is to preserve the tax incentives granted
by one jurisdiction (Ethiopia, considered to be the source of capital import country)
by requiring the other country (the residence/capital exporting country) to give a
tax credit for the taxes that would have been paid in Ethiopia had the incentive not
been granted. Many special tax regimes which include different types of tax

benefits in the investment laws of the country were enacted.”

Consequently, the inclusion of tax-sparing provisions in the tax treaties signed by
Ethiopia was necessary in order to achieve the expected objective (i.e. grant tax
incentives to foreign investors) and not serving as a channel of transferring revenue

to the country of residence of the foreign investor.

Table 1: Methods of avoiding double taxation in agreements entered into by

Ethiopia (Authors construction)

% The UN Model recommends for developing countries “tax incentive measures shall not be made
ineffective by taxation in the capital-exporting countries using the foreign tax credit system. This
undesirable result is to some extent avoided in bilateral treaties through a “tax-sparing” credit, by
which a developed country grants a credit not only for the tax paid but also for the tax spared by
incentive legislation in the developing country.” UN model, supra note 13, p.305.
0 See, inter alia, Council of Ministers Investment Incentives and Investment Areas Reserved for
Domestic Investors, Regulation No.270/2012, Federal Negarit Gazetta, 19" year, No. 4
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Country | Credited/deducted | Tax type Period of time Possibility of
Extension
Egypt Credited Tax onincome | Five years NA (Not
applicable)
Ireland™ Deducted Profit of Five years By agreement
company,
Italy Deducted™ Tax on profit, In accordance NA
dividend, with laws and
interest, and regulation of the
royalties state
Israel Credited Tax on income In accordance By agreement
with laws and
regulation of the
state
Korea’™ Credited business profits | first ten years By agreement
Portugal™ | Credited Tax on income | first seven years By agreement
Poland ® | Credited Tax on income | Only for five years | NA

L “Possibility of extension’ refers to the availability of way outs on the extension of the period of
time in the specific article. ‘NA’ refers to Not Available.

2 The Agreement between Ethiopia and Ireland specified laws subjected to the tax-sparing
provision by for any exemption or reduction of tax granted to promote economic development in
Ethiopia under the provisions of Council of Ministers Regulation No. 270/2012 on Investment
Incentives and Investment Areas Reserved for Domestic Investors, as they may be updated or
amended from time to time” provided that the scope of activities covered by such provisions is not
materially changed up to the date of signature of the convention. See Convention between Ireland
and the Federal Democratic Republic of Ethiopia for the Avoidance of Double Taxation and the
prevention of Fiscal Evasion with Respect to Taxes on Income concluded on November 2014,
Avrticle 24(6)

3 Deduction depends on the specified maximum rate provided in the agreement.

" The Ethiopia and Korea agreement provides a condition that the existing exemption or incentives
“were in force on the date of signature of this Convention or have been modified only in minor
respects so as not to affect their general character.”

5 The Ethiopia and Portugal agreement conditioned the exemption or reduction be granted for
profits from industrial, construction, manufacturing or agricultural activities, provided that the
activities have been carried out within that Contracting State. Convention between the Portuguese
Republic and the Federal Democratic Republic of Ethiopia for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on Income signed on 25 may 2013,
Article 24(3).

76 The Ethiopia and Poland agreement provides that the ground laws “were in force on the date of
signature of this Convention or any other provisions which may subsequently be introduced in
Ethiopia in modification of, or in addition to, those laws so far as they are agreed by the competent
authorities of the Contracting States to be of a substantially similar character.”Convention between
the Republic of Poland and the Federal Democratic Republic of Ethiopia for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion With Respect to Taxes on Income concluded
on 13 May 2015, Article 24(3).
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China Credited Business profits | In accordance
laws and
regulation of the
state

Saudi Credited Tax on income In accordance NA
Arabia with laws and
regulation of the
state

Singapore | Deduction Tax on income In accordance NA
with laws and
regulation of the
state

French Credited Tax on income In accordance NA
with laws and
regulation of the
state

Sudan Credited Tax on income In accordance By agreement
laws and
regulation of the
state

Tunisia Credited Tax onincome | Ten years By agreement

UK’ Credited Tax onincome | Ten years By agreement

Russia® | Credited Tax onincome | In accordance By agreement
laws and
regulation of the
state

" The agreement with the UK has provided details on the conditions for granting credits on the
incentives given in Ethiopia based on the specified laws. Accordingly, the incentives need to be “
the incentives given in the Investment Incentives and Investment Areas Reserved for Domestic
Investors Council of Ministers Regulations No. 84/2003 so far as it was in force on, and has not
been modified ...or any other regulation which may subsequently be made granting an exemption
from or reduction of tax which is agreed by the competent authorities of the Contracting States to be
of a substantially similar character provided it has not been modified thereafter or has been
modified only in minor respects, so as not to affect its general character. The agreement also
cleared out that relief will not be provided in the following conditions “where income or profits in
respect of which tax would have been payable but for the exemption from or reduction of tax
granted under the regulations referred to in that paragraph arise or accrue more than ten years after
the date on which this Convention enters into force; in respect of income or profits from any source
if that income or those profits arise in a period beginning more than 10 years after the exemption
from or reduction of tax referred to in that paragraph was first granted in respect of that source
whether that period began before or after the entry into force of this Convention.”.” See article 22(3)
of the agreement between the United Kindom and Ethiopia signed June 9, 2011.
8 The Ethiopian-Russian agreement elucidates that “the tax which would have been paid but for
any exemption or reduction of tax granted under incentive provisions contained in the law of a
Contracting State designed to promote economic development to the extent that such exemption or
reduction is granted for profits from industrial, construction, manufacturing or agricultural
activities, provides that the activities have been carried out within the Contracting State.”
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Conclusion

This research pinpointed that from the agreements Ethiopia (signed) entered into ,
significant number of the mare below the standard provisions included in the UN
Model Convention. In the ‘permanent establishment’ part of Ethiopian treaties, it is
observed that a narrower conception of PE is used. This is against the interest of
Ethiopia, in the sense that some agreements give al2-months threshold, against the
favorable 6-months threshold, to establish PE. Few agreements incorporated
service PE and only two agreements (South Africa and Morocco) incorporated
exploration of natural resources as a situation in which a PE can be established. A
weak ‘permanent establishment’ provisions in Ethiopia’s agreements mean there
would a pool of inward investment of indeterminate size that Ethiopia cannot

currently tax.

In the business part of the agreements, contrary to the provisions of the UN Model
which adopted the ‘limited force of attraction’ principle which is favorable for
developing countries as it allows taxation beyond the profits attributable to that
‘permanent establishment’ to other profits of the enterprise derived in that country.
Ethiopian tax treaties do not contain the ‘limited force of attraction’ provision with
the exception of three countries: Morocco, Saudi Arabia and South Africa. With
the exception of one country, Morocco, all the agreements adopted the OECD
Model principle which excludes profits from a mere purchase not to be attributed
to a ‘permanent establishment’. In the professors, teachers and researchers section
of the treaties Ethiopia entered into, lack of clarity exists as to whether income
from visits in excess of the time limit would be taxable as of the beginning of the
visit, and if an individual may be entitled to benefit from the Article more than
once. Perhaps more significant is the major lack of taxing rights on humble number

of agreements.
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Uniformity is also missed in Ethiopia’s tax treaties, which question the bargaining
capability of the countries. Therefore, this also needs further inquiry. Uniformity is
only observed in the ‘Personal and Material Scope’ articles of the treaties. To a
lesser extent, the principle adopted as a tie-breaker rule in the residence part of the
treaties 1s similar, i.e. agreement in case of ‘individuals’ and ‘effective
management’ in case of ‘other than individual’ persons. In fact, it doesn’t mean
that Ethiopia needs to have a uniform agreement with all the contracting countries,
but at least the agreements need to meet the minimum standards provided in the
UN Model Convention which favors source countries, like Ethiopia. This problem
extends regardless of the kind of countries —be it developed or developing or
member of OECD or not.

Moreover, all the treaties, which are the subject of this research, were concluded
during the time when Ethiopia had no strong laws on international taxation and tax
agreements, particularly on permanent establishments. It is presumed that the
domestic tax laws can exert a substantial influence on the content of bilateral tax
treaties, as countries seek to preserve domestic taxing rights in their treaty
networks. This is the reason for many of the differences between treaties.
Conversely, if countries do not exert certain taxing rights in domestic laws, they
generally do not seek to retain the ability to exert taxing right under their treaties.
During the conclusion of most of the treaties Ethiopia is a party to, there was a law
with a nearly zero provision on ‘permanent establishment’. Most importantly, it is
also marked that the former income tax Proclamation, a base for all these
agreements, contains no provisions on services PE, supervisory activities, time
period for the establishment of PE, and exploration of the natural resources part.
There was no single provision on matters of double taxation avoidance treaties.
Besides, the Sample Model prepared by MoFED has no provision on supervisory
activities, exploration of natural resources and service PE. However, the new
Proclamation, issued in 2017 and which is currently in use, has a broad definition

of PE with short thresholds. Similar to the UN Model Treaty, the new Proclamation
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provides articles for services of PE, supervisory activity connected with site and
place of exploration. However, a later change of tax laws will not bring any policy

relevance pertaining to the existing treaties.

In general, according to this study the Ethiopian Government needs to review or re-
evaluate its double taxation treaties. Most of the treaties do not meet the standards
set out in the UN Model. Some of the treaties are even against the basic tax interest
of the country. In addition, Ethiopia needs more robust domestic laws to bolster its
negotiating position and a stronger model than those currently available so that the
eventual outcome of negotiations is closer to the reasonable compromise position
embodied by the UN Model. The bottom line is that renegotiation is a viable

solution to correct the defects of these existing agreements.
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Using Corporate Social Responsibility (CSR) as a Tool to achieve Public
Policy Objectives in Ethiopia: Comparative Perspectives and Lessons
Biruk Abiyu* and Zemenu Tarekegn*

Abstract

Corporate Social Responsibility (CSR) has been given a variety of definitions by
different scholars, international organizations, government bodies and business
entities. Despite this, everyone agrees on its vital importance in integrating
environmental, social, economic, political and other concerns of the society into
the corporate operations, values, culture, decision-making, strategy and agendas.
Like wise in cognizant of its great importance for the achievement of public policy
objectives, many countries have promoted CSR by employing different mechanisms
such as formulating separate CSR policies, enacting CSR laws, preparing
guidelines for the promotion of CSR on voluntary basis, employing incentives
(fiscal and financial) and awards/certificates of recognition, establishing
institutions devoted for the promotion and implementation of CSR, and
Mainstreaming CSR in to different policies and operations of governmental
authorities. However, the Government of Ethiopia has not promoted CSR to the
required extent so as to make the best out of it.This article is, thus, mainly devoted
to show some selected international experience on CSR in comparison with the
case in Ethiopia and draw lessons so that the Ethiopian government can make the
best of CSR in achieving public policy objectives.

Keywords: corporate social responsibility (CSR), achievement tool, public policy

objective, sustainable development
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1. Introduction

Corporate social responsibility (CSR) is a concept known by different
nomenclatures such as corporate responsibility, corporate accountability, corporate
ethics, corporate citizenship or stewardship, responsible entrepreneurship, and
triple bottom line.!As the range and mixture of the concepts in its name vary in
different contexts, different scholars, business dictionaries, declarations of
international organizations and other documents define CSR by using different
terms. Given that the concept of CSR is still evolving, there are a large variety of
definitions in the literature, albeit, with some common characteristics.2For these
reasons, there is no a single and universally applicable definition for CSR that can
be adopted by a particular corporation, international organization or national

governmental body.

The European Commission, on its part, defined CSR as a model through which
companies, on voluntary basis, run their business operations and relationships with
the stakeholders (the community, customers, suppliers, investors, government)
within the social and environmental dimensions of the locality they are
operating.3This definition recognizes activities done only voluntarily by
corporations as a CSR. Hence it can be concluded that CSR excludes acts done in
compliance with mandatory legal requirements from the ambit of CSR because
discharging mandatory legal responsibility is compulsory by its nature.
Compulsoriness could be expressed by the existence of negative sanctions (civil,
criminal or administrative) that follow a failure to discharge obligations required

by law.These kinds of sanctions will therefore not be attached to responsibilities

! Paul Hohnen, Corporate Social Responsibility: An Implementation Guide for Business,
International Institute for Sustainable Development, 2007, available at
http://www.iisd.org/pdf/2007/csr_guide.pdf , p.4.

2ZuleikaFerre, ‘Corporate Social Responsibility in Uruguay: What enterprises do and what people
think about it’, Corporate social responsibility in Latin America: a collection of research papers
from the virtual institute network, united nations conference on trade and development, United
Nations, New York and Geneva, 2010, P.30.

3The European Commission, Green Paper “Promoting a European framework for corporate social
responsibility”, 18 July 2001.p.4&7.
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dependent on the willingness/voluntariness of the performer.In this regard, CSR is
generally understood to be doing beyond the legal compliance and what is required
by law. Fulfillment of minimum requirements provided by law is a legally binding
obligation of the corporation and doing beyond what is required by law is a CSR.
However, it doesn’t mean that discharging legal obligations has no nexus with
CSR. It is very likely that a corporation properly discharging its legal obligations
will have a strong sense of social responsibility. It is also a paradox to consider a
corporation socially responsible for its involvement in activities categorized under
CSR if it violates legal rules on the other side. Obedience to the law should be
taken as the first step (a requirement perhaps) for a corporation to be considered as
a socially responsible corporation though the corporation persistently takes part in
activities considered as CSR in a given country. Accordingly, a corporation
discharging its CSR towards the environment should not be considered as socially
responsible if it violates its tax obligations. Even there are many writers that

consider obedience to the law as one type of CSR by itself.*

The European Union (EU) has also contributed for a widely cited definition of
CSR in the business and social context. Accordingly, CSR is a concept that an
enterprise is accountable for its impact on all relevant stakeholders; it is the
continuing commitment by business to behave fairly and responsibly, and
contribute to economic development while improving the quality of life of the
work force and their families as well as of the local community and society at

large.’This definition emphasizes the impact of corporations on stakeholders in

4 For example, the well-known writer on CSR, Carroll states that CSR can be defined by taking
into account four dimensions that characterize the enterprises’ responsibility towards society:
Economic (the provision of goods and services with the purpose of maximizing profits), Ethical (the
group of activities that, even when legal, are considered as correct or incorrect by society), social
(those activities that are not an obligation but are considered as good for society like supporting
social or community projects), and Legal dimensions. The legal dimension refers to compliance to
the laws that regulate their activity. Accordingly, adherence by the companies to the state made
laws (constitutions, proclamations, regulations, directives etc...) of the countries they are operating
in is considered as discharging their corporate social responsibilities...see Zuleika(n2)31.
> A renewed EU strategy 2011-14 for Corporate Social Responsibility,” European Commission
presses release, http://ec.europa.eu/enterprise/ newsroom/cf/_getdocument.cfm?doc_id=7010, 25
35
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different ways while maximizing its profits and cognizant to this it demands the
behavior of firms to be fair and responsible to help the improvement of quality of
life for its workers, their families as well as the whole society and the overall
economic development of the country. As issues of sustainable development
become more important, the question of how the business sector addresses them is
also becoming an element of CSR.%Accordingly, the World Business Council for
Sustainable Development (WBCSD) defines CSR from the perspective of
sustainable development taking its scope broader and closer to the purposes the
organization is established for. Thus, the council illustrates it as a business
company that contributes to a sustainable economic development.’Hence, CSR
could be understood as a mean that firms use to integrate social, environmental and
economic concerns into their values, culture, decision-making, strategy and
operations in a transparent and accountable manner. Thereby the companies
establish better practices within the organizations, create wealth and improve
society.®In light of the definitions given, this article is devoted to show some
selected international experiences on CSR in comparison with the case in Ethiopia
and draw lessons in order to use the best CSR practices in achieving public policy

objectives in the country.

Having this general understanding on the notion of CSR, the subsequent parts of
the article are organized as follows: section two deals with the historical
development of CSR. Section three is about common areas and importance of CSR.
Section four discusses some selected international experiences on CSR. Section

five briefs the current status of CSR in Ethiopia in relation to its public policy

October 2011, as quoted by Corporate social responsibility in India : potential to contribute towards
inclusive social development Global CSR summit 2013, An Agenda for inclusive growth.
6 Paul Hohnen, Corporate Social Responsibility: An Implementation Guide for Business,

International Institute for Sustainable Development, 2007, available at
http://www.iisd.org/pdf/2007/csr_guide.pdf , p.4.
" 1bid.

8 Ibid.
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objectives. Finally, the article offers some concluding remarks and brief

recommendations.
2. Historical Development of CSR

Historically, the concept of corporate social responsibility was brought some one
hundred and fifty years ago in the United States of America as a social and political
response to the fast progression of capitalism during the thirty years following the
American civil war (1861-5).°Before the notion of CSR, the first initiatives of
private agents in assisting the community were principally carried out by charities
while the Catholic Church was responsible for the distribution of goods.lt is in
the late nineteenth and early twentieth century that corporate philanthropy started
to emerge, as enterprises provided charity and contributed to social projects in
different forms.!tAt its inception the concept of CSR wasrelated with corporate
philanthropy in the form of provision of charities and support for planned projects
of the society.’?In the late eighties and early nineties public opinion, social
movements and activities by non-governmental organizations (NGO’s) started to
pressure businesses to develop a more sophisticated approach to CSR, known as
‘enlightened self-interest’.In line with this, a chemical industry in Canada
developed the ‘responsible care’ programme in the mid-80s and participation to the
programme became a requirement for membership in the Chemical Industries
Association.’*The programme was also taken-up by the US Chemical
Manufacturers Association (CMA) in 1988 and the UK Chemical Industries

® McEwen T (2001), Managing Values and Beliefs in Organisations, FT Prentice Hall, London as
quoted by Constantinabichta, corporate social responsibility a role in government policy and
regulation?, Centre for the study of Regulated Industries (CRI), University of Bath School of
Management, 2003, P. 13.
10Zuleika (n2) 30.
Ybid.
2Constantinabichta, corporate social responsibility a role in government policy and regulation?,
Centre for the study of Regulated Industries (CRI), University of Bath School of Management,
2003, P.7.
13 Ibid.
1% 1bid.
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Association in 1989 and it was a must for members to train their workers
accordingly. They were also required to work closely with customers, transporters,
suppliers, distributors and communities to triumph effective environmental
management of processes and products.’®> Most commonly, the Responsible Care
programme was taken as an essential entity to improve performance in businesses
by increasing public image, providing wider benefits to the wider society and

improving environmental and social impact of the processes and products.®

CSR began to be used in scholarly texts since 1950s when Howard R.Bowen used
the term CSR in his famous book titled Social Responsibilities of the Businessman.
As the book was first published in 1953, it is the first to introduce a comprehensive
discussion of business ethics and social responsibility. Accordingly, it has created a
foundation for business executives and academics to consider the subjects as
elements of strategic planning and managerial decision-making processes.*’Many
experts believe it to be a seminal book on corporate social responsibility.'8For this,
Bowen is known as the father of CSR. However, Bowen only defined CSR from
the perspectives of businessmen. These days CSR is not only the issue of business
making corporations but also for governmental bodies, universities, public
enterprises and other relevant entities. For instance, higher education institutions,
mainly universities, worldwide have begun to cuddle sustainability concerns and
engage their campuses and communities in such efforts which have in return led to

the development of integrity and ethical values in these organizations and their

15 Tapper R (1997), Voluntary Agreements for Environmental Performance Improvement -
Perspectives on the chemical industry’s Responsible Care program, Business Strategy and the
Environment, Volume 6, pp287-292 , as quoted by Constantina (n13)7.

%Constantina (n13) 7.

"Howard R. Bowen, Social Responsibilities of the Businessman, University of lowa Press, 2013,
Available at:

https://books.google.com.et/books/about/Social_Responsibilities_of the Businessm.html?id=ALIP
AWAAQBAIJ&redir_esc=y [ Accessed on January 1, 2020]

18 Ibid.
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relationships with stakeholders.’*The Bologna Process is the most cited
development in this regard. It has provided for the inclusion of social concerns into

the operation of universities.?°

Seen in this light,the thinking that the government is the only responsible body to
address all the issues of the society has totally changed and the notion of CSR has
now gained the recognition of citizens, international organizations, governments,
and more importantly by the business itself, throughout the world. Hence, “CSR is
not a movement anymore reserved to a particular part of the world or business but
it has become a joint venture to all organizations that are concerned to address

issues in a society.”?!

3. Common areas and importance of CSR for public policy

objectives

CSR is a very broad concept that addresses many and various topics such as human
rights, corporate governance, health and safety, environmental effects, working
conditions and contribution by corporations to economic development.??Pursuant
to stakeholder theory of corporate governance, the management of a corporation

essentially requires simultaneous consideration to the legitimate interests of all

sAmber Wigmore-Alvarez, University Social Responsibility (USR) in the Global Context: An
Overview of Literature, Business & Professional Ethics Journal, 31:3—4, pp. 475-498, 2012, p.1.
DConcerning social dimensions, the Bologna process under its paragraph 14 provides that “The
social dimension calls for equitable access into, successful progress through and completion of high
quality higher education for the whole spectrum of the population in their various walks of life and
age groups; it requires a learning environment of great quality geared to the needs of a diverse
student body. The student body within higher education should reflect the diversity of Europe’s
populations. In order for this to happen, access into higher education will be widened by fostering
the potential of students from socially disadvantaged groups and by providing adequate conditions
for the completion of their studies. Significant progress should be made within each participating
country over the next decade”. Available at: http://ehea.info/media.ehea.info/file/20090223-
Ostend/54/2/BFUG_Board CZ_19 4_draft_communique_200209_594542.pdf.

ZMathias Nigatu, Corporate Social Responsibility (CSR) in Ethiopian Banking Sector: A case Study
on Commercial Bank of Ethiopia (CBE), Nile Journal of Business and Economics, Vol.4, PP. 3-15,
2016, P.4.

225 Geethamani, Advantages and disadvantages of corporate social responsibility, International
Journal of Applied Research,Vol.3, No.3, PP.372-374, 2017, P.327.
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appropriate stakeholders, both in and outside of the establishment (internal and
external stakeholders).22Accordingly, CSR starts internally by creating healthy
working environment better than what is required by national and international
laws as a minimum standard of labour enabling employees to live a quality life out
of the work place.?*As employees are organization’s greatest assets, organizations
have to be socially responsible to their employees.?®Since the longevity of
employees is influenced by the lifestyle choices that they make, organizations need
to offer tools and incentives that encourage employees to adopt or maintain healthy

lifestyles.?®

CSR also covers commitments to protecting and even improving the environmental
conditions for the benefit of current as well as future generations.?” The concept of
responsibility toward the natural world in general has emerged only in recent years
due to human activities that interfere with natural cycles on such a scale as to upset
the balance of nature and the environment.?2Cognizant to these environmental
problems caused by businesses, it is now widely agreed that the role of the business
should be there to contribute for the protection and recovery of the

environment.?®In addition to environmental concerns, CSR is concerned with many

23 Lee E. preston, the Stakeholder theory of the corporation: concepts, evidence and complications,
Academy of management Review, Vol. 20, No.1, pp.65-91, 1995, p.67.

21 bid.

% Ezekiel S. Asemah et al, Business Advantages of Corporate Social Responsibility Practice: A
Critical Review, New Media and Mass Communication, VVol.18, PP.45-54, 2013, p.46.

% ibid.

27 |bid.

28 Mitsuhiro U, Business responsibility to the Environment. NIKKEI GSR project Report, Associate
professor, Keio University, 2010, as quoted by K. Rama MohanaRao&FentayeKassaHailu,
Environmental corporate social responsibility of brewery firms in Ethiopia, International Journal of
Applied Research, Vol.2, No. 4, PP. 1-7, 2006, P. 1.

2 Corporate social responsibility, particularly environmental aspects, imposes on corporations an
extra commitment to invest on and halt damage against the environment. This burden may be
against the policy, which most developing countries adopted, of easing investment /attracting
investment/ especially foreign direct investment. Foreign investors select the host country based on
their comparative advantage. Thus, cumbersome CSR obligations may impede FDI. However, the
researchers believe that these interests should be reconciled in two major ways. First, the host
country shall not make environmental exploitation as an incentive for Multinational corporations.
These Corporations shall commit to the environment and the host country, reciprocally, compensate
this burden by other incentive mechanisms such as extended tax holidays and custom duty
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aspects of human rights of individuals or citizens collectively, like the right to
clean water, the right to safe and healthy environment, the right to education, the
right to health, child rights, women rights, cultural rights and the right to
development (sustainable development). It is also concerned with consumer
protection, administration/ governance within the corporation (corporate
governance) as well as governmental administration issues like good governance

and anti-corruption, fair competition, and many other areas of engagement.

CSR offers many advantages for the society at large and the corporation itself. For
the society, CSR provides the following advantages among others:*° It would help
avoid the excessive exploitation of labour, bribery and corruption; improve
profitability, growth and sustainability, redress the balance between companies and
their employees. Moreover, rogue companies would find it more difficult to
compete through lower standards, and the wider community would benefit as
companies reach out to the key issue of underdevelopment around the
world.3Some of the benefits for firms implementing CSR are:*2improved
anticipation and administration of risks, enhanced reputation of business
management and good will, enhanced capability to recruit employees, developing
and retaining employees, improved working efficiencies and cost reductions,
improved capacity to entice and constructan effective and efficient supply of
business chains, improved ability to address contemporary changes, additional
robust “social license” to function in the community, access to capital, improved
relations with regulators of the business sector, and a catalyst for responsible

consumption.

exemptions. Secondly, corporations may sustainably remain in market if they get social license to
operate in host country. Thus, corporations are required to be engaged in long term profit making
strategies by incorporating public welfare deficiencies in to considerations.
%03 Geethamani (n23) 3.
11bid.
32 Paul, Corporate Social Responsibility: An Implementation Guide for Business, P. 10-12 &
Ezekiel, Business Advantages of Corporate Social Responsibility Practice: A Critical Review, P.
50-51.
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Therefore, CSR is very essential for countries in achieving their broader public

policy objectives in economic, social and other spheres.
4. Some relevant international experiences regarding CSR

CSR is influenced by many factors prevalent in a nation and the purposes for its
implementation vary among countries. There are many factors that determine the
implementation of CSR in a country. Determinant factors can be categorized as
company- leveland country- level determinants.®3Company-level determinants of
CSR mainly include firm size, company profitability, and corporate governance
characteristics.>*Firm size has a strong positive relation to a company’s
engagement in CSR activities and bigger businesses are more likely to invest in
CSR initiatives than the smaller ones because of the greater public scrutiny over
their behavior.®*Public Scrutiny of larger companies is expressed through public
resentment, consumer boycotts, and government regulation due to their higher
market power.*®Thus, countries in which many large-size corporations are
operating will have a chance for a greater performance of CSR than countries with

large number of small-size firms.

Profitability of businesses is another determinant factor of CSR practices. As more
profitable firms use more self-regulating mechanisms to ensure to the public that
the organization is legitimate, it is more likely that they will participate in CSR
activities.3’On the other hand, corporations that are experiencing relatively weak

33 Anna-Lena Kiihnet al, ‘Contents and Determinants of Corporate Social Responsibility Website
Reporting in Sub-Saharan Africa: A Seven-Country Study’, Business & Society, 2018, Vol. 57(3) ,
pp. 437—- 480, p.442.

%BirhanuMoltotAyalew. Corporate Social Responsibility Practices, Determinants and Challenges;
Theoretical and Empirical Lesson for Effective and Successful Engagement. Journal of Investment
and Management.Vol. 7, No. 6, 2018, pp. 157-165, p.160.

1bid.

3% Anna-Lena Kiihn et al, Contents and Determinants of Corporate Social Responsibility Website
Reporting in Sub-Saharan Africa: A Seven-Country Study, p. 445.

$’BirhanuMoltotAyalew. Corporate Social Responsibility Practices, Determinants and Challenges;
Theoretical and Empirical Lesson for Effective and Successful Engagement, p. 160.
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financial performance will be less likely to involve in CSR activities.*® Governance
characteristics, closely related to the issue of ownership structure and board
composition, also meaningfully influence CSR engagement in both developed and
developing countries.®*Firms with larger shareholders are more likely to be
engaged in CSR activities than firms with their shares more dispersed.*°Similarly,
board diversity is a determinant of CSR and it is realized that the diversity of the

board has a positive effect on firm’s CSR performance.*!

Country-level determinants of CSR broadly include socio-economic and political
factors.*> Campbell has identified economic environment, competition, legal
environment, private regulation and the presence of independent organizations, and
institutional conditions as some among the determinant factors of CSR. In this
regard, companies operating in a more economically and socially developed
countries, and also countries with a strong system of transparency and lower levels
of corruption, are more likely to be actively involved in CSR considering such

determinant activities.*3*4

Corporations operating in a relatively unhealthy economic environment in which
the possibility for near-term profitability is limited will be less likely to discharge
their social responsibilities.*® Whereas, companies in a stable institutional
environment are tend to be vibrant in CSR reporting.*®It has also been stated that
there is a strong relationship between competition and CSR in that corporations

will be less likely to involve in CSR activities if there is either too much or too

38 Campbell, J. L.: 2007, 'Why Would Corporations Behave in Socially Responsible Ways? An
Institutional Theory of Corporate Social Responsibility', Academy of Management Review 32(3), p.
952.
%Birhanu(n 38) 160.
“Olbid.
“1bid.
“2Anna-Lena (n 37) 442.
“31bid.
4 Campbell(n 39).
%5 1bid.952.
46Anna-Lena (n 37) 442.
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little competition.*’Corporations are also more likely to discharge their CSR if
there are a system of well-organized and effective industrial self-regulation in place
to ensure such behavior that monitor their behavior and, when necessary, mobilize
to change it. Strong and well enforced state regulations is also equally important to

ensure such behavior.*®

However, the existence of various determinant factors made it impossible to have a
uniform performance of CSR throughout the world. Consequently, it also became
difficult to have a particular nation with a perfect CSR system to be entirely
transplanted by others. Thus, in this part of the article, some selected relevant
international experiences on CSR are discussed briefly. Countries with relevant
CSR experiences are selected from Africa, Asia and Europe. From Africa, Ghana is
chosen due to its good practice that could be exemplary for other African countries
intended to use the best of CSR. African countries including Ethiopia have
common problems like widespread and deeply rooted poverty, inadequate physical
and social infrastructures, limited nonagricultural economic development,
insufficient access to education, and environmental degradation.**Thus Ghana’s
experience in addressing these problems through the instrumentality of CSR would
be an essential lesson for Ethiopia. Southeast Asian countries also have many
similar socio-economic ontexts with Ethiopia. Even though the situations are not
worse similar to the case in Ethiopia, Southeast Asian countries have multi-faced
socio-economic problems. These countries have been struggling with higher
population growth rate because of the overall backward economy and strong
religious tradition. The high population growth in the region has slowed down
economic growth, increased the foreign trade imbalance, and worsened poverty;
and overburdened the area's educational system. Beyond these, the problems of the
oversupply of labor, unemployment, and poverty have also become increasingly

serious in the region. Due to these and other similar socio-economic situations, the

47 Campbell (n 39) 953.
481bid.955, 956 & 958.
“SAnna-Lena (n 37) 447.
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experience of Southeast Asian countries in implementing CSR is relevant to be
considered in Ethiopia context. In addition to these countries, the experiences of
some European countries are also reviewed as they might have experiences that

could be effectively adopted in Ethiopia regardless of socio-economic differences.

To start from Ghana,*“ since recent times there has been a clarion call from the
government on business organisations to undertake social programs, as government
alone cannot handle societal problems and this has affected the implementation of
the CSR in Ghana.””® In 2006, the Ghana Business Code (GHBC) was launched
through the collaboration of the Association of Ghana Industries (AGI), Ghana
Employers Association (GEA) and the Ghana National Chamber of Commerce &
Industry (GNCCI) to introduce and deepen the practice of CSR in business
operations, and sets norms to guide the conduct of business and acceptable
standards with regards to the environment and anti-corruption in business.>
However, complied to the very nature of CSR, organizations are not under
obligation to sign up to the GHBC rather it is a voluntary measure, which allows
the operations of organizations to be reviewed along four broad categories- human
rights, labour standards, environment and anti-corruption.®? Even though it is not
mandatory to undertake CSR there is a mechanism of encouraging CSR by
awarding certificate of good practice when operations of member organisations are
found to be in line with the prescriptions in the GHBC.*®In Ghana there are also
institutions established to promote CSR. The Ghana Extractive Industries
Transparency Initiative (GEITI) serving as an avenue for promoting CSR in the
extractive industry is one of the institutional frame works devised in Ghana for the

promotion of CSR.%*

S0KwesiAmponsah, ‘Corporate Social Responsibility in Ghana’, International Journal of Business
and Social Science, Vol. 2, No. 17, PP. 107-112, p.109.
51 Ibid.
52 |bid.
%3 |bid.
% Ibid.
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Similar to Ghana, many governments in the Southeast Asia have recognized that
CSR is a key development tool that can help to address social and environmental
issues.>® For instance, Cambodia, Laos, Thailand, Vietnam, Malaysia, Indonesia,
Singapore and Philippines have adopted some CSR-related laws and adhere to
international agreements on human rights, labor rights, free trade principles, anti-
child labor acts and environmental standards®®. Countries such as Malaysia,
Indonesia, Cambodia, Laos and Vietnam have numerous state-owned enterprises
and these State-owned enterprises play a key role in setting the benchmark as
models towards responsible, ethical and sustainable business practices.>’The
leading role of the state-owned enterprises is very important to ensure adherence
from the private businesses to their CSR. Philippines also has laws that enable and
promote the growth of non-government organizations and foundations; these
organizations act as partners of companies in the implementation of their CSR
programs.® To promote CSR in Malaysia, the Malaysian government recognizes
CSR initiatives of companies through the Prime Ministers Award. Malaysian
business associations promote CSR through awards.>® Similarly, “the government
of Singapore is using CSR to promote its agenda for sustainability. It wants to
ensure that it has continuous business-friendly environment; however, the
government realizes that this goal could be adversely affected by over-regulation.
Thus, the government is instead developing a reward system for companies that
operate in a socially responsible manner.”®® Accordingly, the government of
Singapore, as a key player in CSR, provides rules containing incentives to ensure
responsible business operations of Singapore-based companies principally at home
and, to a certain extent, abroad.®*The government also begun to integrate CSR into

% Ramon V. del Rosario, Corporate Social Responsibility In Southeast Asia: An Eight Country
Analysis, Center for Corporate Social Responsibility, Asian Institute of Management, 2011, p.11.

% Ibid.

57 1bid.
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the ministries and organizations such as the Singapore Compact for CSR (acts as a
national society with members from different stakeholder groups including
business, government and NGOs) take the lead in promoting the practice of CSR in
the country.®? In the Southeast Asian countries discussed so far, policy promotion
and the incorporation of CSR into the strategies of the country have improved the

cognizance and importance of CSR.%

In view of some European experiences, since 1979, a continuous dialogue on CSR
was, for instance, made between the Swedish government and social partners. For
effective understanding and implementation of CSR, the government has dispersed
a handbook on the guidelines to the business entities based on internationally
agreed conventions in human rights, core labour standards, sustainable
development and corruption.®*In Sweden, there are many governmental institutions
such as Swedish International Development Cooperation Agency, the Swedish
Business Development Agency and the Swedish Consumer Agency providing
financial supports for CSR.®The Danish government also emphasized the
importance of CSR for the development of the country and hence, the Copenhagen
Centre has been established in 1998 as an autonomous institution to encourage
voluntary partnerships between government and business for the aim of promoting
social cohesion and opportunities for the disadvantaged to be self-supporting,
active and productive citizens.®®In May 2008, the government published its “Action
Plan for CSR” with the aim to promote CSR among businesses, and to encourage
sustainable growth both at the domestic and international level.®’Similarly, in 2008,
the parliament passed a law that requires all big corporations to make a public
report on their CSR. This was provided with the view that require companies to be

52 |bid.31 &42.
83 |bid.45.
8Ramon Mullerat, Corporate Social Responsibility: A European Perspective, in lordan Gheorge
Barbulescu and Federiga Bindi (eds.),The Jean Monnet/Robert Schuman Paper Series, Vol. 13,
No.6, PP.1-22, Miami-Florida European Union Center of Excellence, 2013, P.12.
% Ibid.
% Ibid.
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more transparent about their CSR efforts, public pressure and desire for
competitive advantage that will motivate companies to enhance their "triple bottom

line” of people, planet and profit.%®
5. Corporate Social Responsibility (CSR) in Ethiopia
5.1 The current status of CSR in Ethiopia

Ethiopia is one of the least developed countries of the world with multi faceted
social, political, and economic problems. It has repeatedly suffered from
unemployment, bad governance, emigration, violation of human rights, spread of
diseases, wide spread poverty, inadequacy of clean water, famine, and drought. To
alleviate these problems and bring sustainable development, the country has set
different kinds of public policy objectives including economic and social
objectives. With regard to economic objectives, the FDRE constitution, among
others, provides that government shall have the duty to formulate policies which
ensure that all Ethiopians can benefit from the country’s legacy of intellectual and
material resources; government has the duty to ensure that all Ethiopians get equal
opportunity to improve their economic condition and to promote equitable
distribution of wealth among them; and government shall endeavor to protect and
promote the health, welfare and living standards of the working population of the
country.%®Concerning social objectives, the Constitution stipulates that to the extent
the country’s resources permit, policies shall aim to provide all Ethiopians access
to public health and education, clean water, housing, food and social security.’It
would, however, be impossible for the government alone to address all of the
problems the people have been facing and to achieve the broader policy objectives

set under the Constitution.

% |bid.13.
%FDRE Constitution, 1995, Art.89 (1), (2) & (8), Proc. No. 1/1995, Fed. Neg. Gaz, year 1, No.1.
70 |bid, Art. 90(1).
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Even if the situation seem very challenging and importunate, not changing to the
required rate, since 1991, the government of Ethiopia has always been formulating
many economic, social and development policies and strategies that have aimed at
addressing the aforementioned problems and bringing sustainable development in
different aspects.’*For instance, the government prepared GTPI (20 10/ 11 -20 14/
15) and GTPII (2015/16-2019/20) in which poverty alleviation is the central focus
to the plans. However, the policies and plans do not integrate and promote CSR as
a tool to achieve their objectives. There is neither separate policy/action plan by the
government for the promotion of CSR, nor institutional framework devoted for the
development of CSR. The government of Ethiopia has also failed to mainstream
the issues of CSR to the operations and objectives of its different ministries or
other administrative agencies. Even the Commercial Code’?of Ethiopia, governing
business organizations in general, does not contain the word CSR entities in any of
its provisions. The Code adopts a traditional shareholders approach of corporate
governance and hence it disregards the interests and involvement of other
stakeholders for whom the notion of CSR is developed in the operation of
corporations. The Commercial Code does not even allow non-shareholders to be
appointed as members of the board of directors.”®If outsiders of companies are
allowed to be appointed as members for a board of directors, it is very likely that
they will be much eager than shareholders in bringing the concerns of the society in
to the attention of the company’s management. Therefore, the restriction of non-
shareholders from being a member of board of directors is among the challenges
for the promotion of CSR in Ethiopia. However, the draft Commercial Code of
Ethiopia under its Article 296 (2) allows non-shareholders to be a member for the

board of directors, but it states that they could not constitute more than one third of

"L See for instance: the objectives of the National Employment Policy and Strategy of Ethiopia
(2009) at p.13, Environment Policy of Ethiopia at p.3, Ethiopian Women's Development Package at
p.17, and The Federal Democratic Republic of Ethiopia Cultural Policy at p,3.
2 Commercial Code of the Empire of Ethiopia, 1960, , Proc. No. 166, Federal NegaritGazzeta (
Extraordinary issue), 19th year, No. 3.
3 Ibid. Art.347 (1).

49



Hawassa University Journal of Law Volume 4, July 2020

the total number of the members of the board. Despite this, the draft Article does
not provide the inclusion of non-shareholders as members of the board as a

mandatory requirement.

Even though there are no clear and specified fiscal incentives aimed at promoting
CSR in the legal system, some tax laws are incorporated providing tax deductions
for the expenses incurred by businesses for CSR-related activities. However, the
tax deductions law does not consider all aspects of CSR. The new federal income
tax proclamation’ under its article 24 provides deduction for the amount of a
charitable donation. Nevertheless, to claim this deduction, the business
organization should make the donation either to Ethiopian charities and
associations formally established and registered according to the Organization of
Civil Societies Proclamation No0.1113/2019, or in response to a call for
development or an emergency issued by the government to defend the sovereignty
and integrity of the country, to prevent or provide relief in relation to manmade or
natural disasters or an epidemic, or for any other similar cause. This provision
denies deduction for donations provided for individuals or for the larger
community directly by the corporation itself. On the other hand, the regulation
subsequently enacted for the implementation of this proclamation extended
deductions to be claimed by the tax payer for expenses incurred in the management
of its/his/her own charitable activities in support of education, health,
environmental protection or provided in the form of humanitarian aid other than for
the tax payer's own employees.”*The Proclamation does not entitle an employer to
claim deductions for charitable donations made to employees even though it is one
of the most important aspects of CSR that needs to be encouraged/incentivized, at
least in the form of tax deductions. In fact, the existence of many tax deductions

has a negative impact on the government revenue. Thus, charitable donations made

"4Federal income tax proclamation, Art.24 (1)&(3), Proc. No. 979/2016, Federal NegaritGazzeta,
22" year, No. 104.

5Council of ministers federal income tax regulation, Art.33(1)&(3), Reg. N0.410 /2017, Federal
NegaritGazzeta, 23" Year, N0.82.
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to employees could be encouraged by providing a limit for which deductions are

allowed, if it is difficult to grant a full deduction.

Despite of the aforementioned challenges, some corporations, operating in
Ethiopia, participate in some form of CSR.’®Multinational companies like East
Africa Bottling Share Company MOENCO Ethiopia LTD and TOTAL Ethiopia
have adopted their own policy on CSR shaped by Western approaches to involve in
philanthropic aspects of CSR.”"This, however, has not been the case for national
companies. In recent times, some corporations have contributed a lot during the
crisis happen in Ethiopia because of several circumstances. The 2016 drought, in
some parts of the country, and the 2017 ethnic conflicts particularly occured in
Oromiya and Ethio-Somali regional states were the typical instances that
demonstrate the sense of moral obligation on Ethiopian business organizations and
individuals. Beyond this, Ethiopian business community has contributed and is still
contributing (through donation and bond) much for the construction of the “Grand
Renaissance Dam” in response to a call to development made by the government.
However, many corporations in Ethiopia do not involve in CSR either due to lack
of awareness or lack of sense of social responsibility. Similarly, many business
organizations in perceive CSR as a corporate philanthropy” and restrict their
practices on those activities only. Most donor corporations also inclined to use
their contributions for advertisement purposes. This shows how stakeholders’
approach the corporate governance, a base for CSR, is far from being development
agents among Ethiopian corporations. The failure of government policies and the
legal system of the country in general to promote and advocate CSR highly
contributes for the weak implementation of CSR policies by the government and

businesses alike.

"5KassayeDeyassa, CSR from Ethiopian Perspective, International Journal of Scientific &
Technology Research, Vol.5, No.4, Pp.299-328, 2016, P.320.
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5.2 Lessons from the international experiences on the expected

roles of the government

As discussed above, many countries in the world have promoted CSR using
different mechanisms. Some have made best practices that have been modeled
within similar contexts. Likewise, the government of Ethiopia has always strived to
take lessons from these experiences to use the best of CSR as an instrument for the
achievement of intended public policy objectives. Specifically it needs to formulate
a policy, enact laws, and prepare guidelines for the promotion of CSR on voluntary
basis. It should use incentives (fiscal and financial) and awards/certificates of
recognition to secure voluntary engagement by businesses; establish institutions
devoted for the promotion and implementation of CSR; mainstream CSR into its
different policies and operations of governmental authorities at different levels;
create awareness on the notion of CSR for the business community as well as its
officials and help business organizations in developing their CSR policy; have a
continuous discussion with corporations on CSR; device mechanisms for
publication and reporting of CSR experiences to create competition among
business organizations and make state-owned corporations the leading actors of
CSR. To create motivation on the private sector, the government should also show
its commitment towards CSR through its giant profit making enterprises like Ethio-
telecom and Commercial Bank of Ethiopia.

6. Conclusion
CSR has no single and universally accepted definition. However, it is all about
bringing the social, economic, environmental, political and other concerns of a
society into the agendas and operations of different corporations mainly on
voluntary basis. CSR offers so many advantages for the society at large as well as
the business firms. CSR helps countries for the realization of different aspects of
human rights and for the achievement of broad developmental goals. It is also
advantageous for the business mainly by providing general social acceptance.
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Many countries in the world such as Denmark, Singapore, and Sweden have
promoted CSR by using a variety of mechanisms such as formulating CSR
policies, establishing institutions for CSR, providing fiscal incentives and awarding
best CSR practices. On the contrary, CSR in Ethiopia is generally at a lower stage
of implementation. The business organizations implementing CSR mainly focus on
philanthropic activities. The government does not have clear policy and any
institutional framework on CSR that guide the implementation and promotion of
CSR. More over, laws governing the operations of business organizations do not
comprise, even the term, CSR. The Ethiopian government, therefore, needs to fetch
international experiences and make measures improvements to promote CSR. This
in return enables it to achieve its public policy objectives. It should also formulate
a firm CSR policy aimed at ensuring active involvement of corporations in socially
responsible activities mainly on a voluntary basis, establish institutions responsible
for the promotion of CSR and a system of fiscal incentives and recognitions/awards

for best CSR practices.
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The Predicament of Ethnic Identity and the Right to Self-Determination in
Ethiopia: Overview of Procedural and Practical Issues of the House of the
Federation

Behaylu Girma*

Abstract

Ethiopia has established a federal state structure based on ethnic identity
championing the right to self-determination as one of its salient features since
1995. The Constitution of the Federal Democratic Republic of Ethiopia empowers
the House of Federation to be the guardian of this right. This study examines the
procedural and practical issues of the House of the Federation in responding to the
growing demand for separate ethnic identity and the right to self-determination in
the country. The study employed a qualitative design in data collection where in-
depth interviews were conducted with members of the House of Federation and
Council of Constitutional Inquiry. A review of relevant literature was also used to
interpret the qualitative data. Henceforth, the study unveiled that the twenty-five
vears’ practice of ethnic federalism in Ethiopia has resulted in demand for
separate ethnic identities and statehood posing a serious challenge for the federal
government. This article argues that there are little or no clear laws, procedures
and organized practices for entertaining the aforementioned claims. Therefore, it is
now a high time for the federal government to revisit the constitutional provisions,
related laws, and the practices of the House of Federation in order to be able to
answer the increasing quest for separate ethnic identities with well-structured and
organized system, which will impart a lesson and serve as a benchmark for future
requests.

Key terms: Ethiopia, Federalism, Ethnicity, Self-determination, House of the

Federations
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1. Introduction

Federalism is one type of state structure that organizes two layers of government
owning common and different sets of responsibilities.! Despite the variations in the
types and formation of federations, there are shared characteristics. The rule of law,
constitutionalism, local autonomy, and representative federal government are some
examples.? In federal state structure, member states of the federation are entitled to
enjoy a considerable degree of shared rule and self-rule.® The right to self-
determination, which is a bundle of different rights, is one of the basic

characteristics of federal state structure.*

After a long experience of a unitary state structure, Ethiopia has constitutionally
established a federal state structure in 1995.° The essence of the Ethiopian
federation was built on conjoining self-determination and ethnic identity.® Article
39 of the Federal Democratic Republic of Ethiopia (FDRE) Constitution affirms;
‘every nation, nationality, and peoples of Ethiopia have the right to a full measure
of self-government, including the right to establish institutions of government in
the territory they inhabit’.” To exercise these rights, the constitution opts for
language and ethnic lines as the heart of the federation rather than geography or

territorial convenience.® This assertion is supported by the reading of Article 46, as

! Legesse Tigabu, ‘Federalism as an Instrument for Unity and the Protection of Minorities: A
Comparative Overview: Ethiopia, India and the US, Mizan Law Review, Vol. 10, No.2, December
2016, p.266

2 Muhammad Habib, ‘The Ethiopian Federal System, The Formative Stage, Friedrich-Ebert-
Stiftung’, 2010, p. 5

3 Ronald L. Watts, ‘The Contemporary Relevance of Federalism, Queen’s University, Kingston,
Ontario, Canada Ethiopian Journal of Federal Studies’, Vol. 1, No. 1, 2013, p.3

4 Supra note 2

> Habtu, Alem, ‘Ethnic Federalism in Ethiopia: Background, Present Conditions, and Future
Prospects’ (2003). International Conference on African Development Archives Paper 57.
<https://scholarworks.wmich.edu/cgi/viewcontent.cgi?article=1078&context=africancenter_icad_ar
chive>accessd on Augest11,2020

% Ibid

" See The Federal Democratic Republic of Ethiopia Constitution, Article 39, Proclamation
No0.1/1995, Fed. Neg. Gaz, Year 1, No. 1

8 Yonatan Fisseha, ‘The original sin of Ethiopian Federalism’, 2016, p.2
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the geographical configuration of the federal state structure is demarcated on "the

basis of settlement patterns, language, identity, and consent of the people”.®

Thus, except for the Southern Nations, Nationalities and Peoples’ Regional State
(SNNPRS), Benishangul Gumuz, Gambella and the two city administrations,'® the
remaining regional sates “Kilils” are mainly delineated based on Ethno-linguistic
lines, which take the dominant group as a benchmark.*! Hence, most of the peoples
who live in six of the ten regional states namely Tigray, Amhara, Oromia, Somali,

Afar and Sidama are mainly dominated by a single ethnic group.*?

The constitutional provisions also open the door for statehood and separate ethnic
identity formation for other ethnic groups that would demand the establishment of
a state of their own.”® The 1995 constitution has empowered the House of
Federation, which is a representative of the nations, nationalities, and peoples of
Ethiopia, to ascertain the right to self-determination and the question of identities.'*
Currently, the issue of identity, particularly the quest for statehood “kilil”, zone,
special zone, woreda, and special woreda has been increasing from time to time
and has become the subject of contestation by scholars and politicians. This article

attempts to examine the procedures, approaches, and the practices of the House of

® See article 46 of the Federal Democratic Republic of Ethiopian Constitution
10 During the transitional period proclamation no. 7/1992 had demarcated the SNNPRS, composed
of more than 56 nations and nationalities, into five regional states based on territorial and ethnic
identities. However, when the 1995 FDRE constitution approved, it has restructured and condensed
the five regional states into one as SNNPRS mainly based on territorial demarcation. Thus, today
the SNNPRS become the hotspot for the increasing demand for separate ethnic identities and the
right to self-determination. In 2019 the Sidama which was one of the SNNPRS zones acquired its
statehood and become the tenth regional state in the country. The city of Addis Ababa territorially
and historically demarcated as the capital city of Ethiopia and constitutionally recognized by article
49 of the FDRE constitution. The city is responsible for the federal government. Nonetheless, there
is no clear constitutional provision for Dire Dewa and it was established by Diredewa
Administration Charter Proclamation No. 416/2005. The city is territorially demarcated and
becomes responsible to the federal government.
11 Supra note 5, p. 19
12 Supra note 8
B 1bid, p. 3
14 See article 62 (3) of the Federal Democratic Republic of Ethiopia Constitution
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Federation in settling the demands for separate ethnic identity and the right to self-

determination across the country.

2. The Right to Self-Determination and the Quest for Ethnic Identity

The right to self-determination is one of the basic human rights commonly
incorporated in the International Covenant on Civil and Political Rights and
International Covenant on Economic, Social and Cultural Rights.®® It is a right
made of different sets of rights. It encompasses rights related to political,
economic, social, and cultural aspects of self-determination. The right to self-

determination is a right and a procedure for the enjoyment of other rights.®

The 1995 Ethiopian federal state structure has recognized the right to self-
determination as one of the notable features of the constitution. It is considered as
the vault and a means of the creation, holding together, and the secession of
members of the federation.!” Hence, the proper management and implementation of
the right to self-determination can strengthen the democracy, rule of law, and unity
in the multi-ethnic federal state structure. However, the reverse application will
frequently increase the demand for separate ethnic identity, question of statehood,

and secession as a last resort.

Article 39 of the FDRE constitution declares the right to self-determination as a
right that consists of a set of different rights. It includes the right to speak, write,
and develop one’s own language; to express, develop, and promote one’s s culture;

and preserve one’s history. It also entitles different nationality groups to a full

15 See article one of both the International Covenant on Civil and Political Rights and International
Covenant on Economic Social and Cultural Rights, 1966

16 United Nations, Self-Determination Integral to Basic Human Rights, Fundamental Freedoms,
Third Committee Told as It Concludes General Discussion, retrieved 10/12/2020 from
https://www.un.org/press/en/2013/gashc4085.doc.htm

17 The preamble of the 1995 FDRE constitution has specified that the Ethiopian federal state
structure established by the free consent of the nation, nationality, and peoples of Ethiopia. Thus,
article 39 and 47 of the constitution has asserted that the right to self-determination is a holding
together or a means for the secession of member states of the federation.
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measure of self-government, to establish institutions, and to have equitable

representation at state and federal levels.8

For the last two decades, the Ethiopian federal state structure has played a decisive
role in opening the political space for the ethno-nationalist forces, particularly in
the areas of language, culture, local self-government, including the promotion of
one’s history.!® The ethnic federal state structure has also intensified the demands

for separate units of administration and the quest for statehood.?

Recently, different ethnic groups have claimed the status of statehood “kililes”,
and separate administrative units such as zones, special zones, weredas, and special
weredas, and this has become one of the serious challenges threatening the
Ethiopian federal state structure.? This is because, for the last twenty-five years,
the federal government has not established a concrete institution and system that
firmly responds to different demands of ethnic identities in the country. The need
for a separate identity and the right to self-determination have increased from time
to time coming from different corners of the country. Such demands from Argoba,
Zay, Welene, Hadicho, Qucha, Dorze, Konso, Menja, Denta, Wolkait, Kimant,

Sidama, Welayta, and Hadiya are just some instances.?

These claims followed different patterns. While some of them exhaust local
remedies at the regional level, others directly bring their claims to the House of
Federation, the Council of Constitutional Inquiry, and/or to the National Electoral
Commission. Thus, as the subsequent parts of this paper reveal, responses of these
institutions, including the federal and regional governments were disorganized,

scattered, and lack precedents.

18 See article 39 (2) of the FDRE Constitution

19 Solomon Goshu, Questioning Identity and Responding Accordingly, The Reporter,
https://archiveenglish.thereporterethiopia.com/content/questioning-identity-and-responding-
accordingly

20 |hid

21 |bid

22 |pid
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3. Diverse Approaches in Ethnic Identification and Determination

The question of identity is mainly blended with the concept of self-determination.?
However, there is no clear definition of ethnic identity and the meaning varies
depending on the motives of the researchers, scholars, and politicians in
consideration.?* Particularly, in a state with a federal-state structure, the concept of
ethnicity is subject to different interpretations and becomes difficult to determine
the ethnic identity of an individual.?® Though there are various approaches
[theories/ and definitions on ethnic identity determinations, they can mainly be
categorized under three school of thoughts, primordialist, instrumentalist, and

constructivist.2

The primordial approach, also called naturalist and socio-biological, considers
ethnic identity as natural.?’ This view defines ethnic identity as inherent and
directly acquired from parents. In the extreme sense, ethnic identity is related to the
biological and genetic ties of individuals.?® Primordialists regard ethnic identity as
immutable. Cultural changes should be viewed as a process of evaporation of the
group's identity rather than its redefinition.?® They argue that cultural change or
assimilation of different groups cannot change the hereditary ethnic identity of an

individual.>® This approach advocates an individual ethnic identity determined by

23 Susanne Dybbroe, ‘Questions of identity and issues of self-determination, Etudes/Inuit/Studies’,
Vol. 20, No. 2, IMAGE ET IDENTITE / IMAGE AND IDENTITY (1996), p. 42

24 Lubo Teferi, ‘The post-1991 'inter-ethnic' conflicts in Ethiopia: An investigation, Journal of Law
and Conflict Resolution’, Vol. 4(4), 2012, p. 63

% Tsegaye Tegenu, ‘The Model and Making of Ethnic Federalism in Ethiopia: Identifying the
Problems to Find the Solution’, 9™ International Conference of African Development, Addis Ababa
University, 2016, <https://www.diva-portal.org/smash/get/diva2:934164/ATTACHMENTO1.pdf>
accessed August 11/2020

% Federalism, Federations and Ethnic  Conflict.  Concepts and  Theories,
<https://openaccess.leidenuniv.nl/bitstream/handle/1887/13839/chapter%20two.pdf?sequence=13>
accessed August 11/2020

27 | bid

8 Wsevolod W. Isajiw, ‘Definition and Dimension of Ethnicity: A theoretical Framework,
Challenges of measuring an ethnic world: Science, Politics and Reality’, 1993, p. 2

2 Kenea Yadeta, ‘Causes, Intervention Mechanisms, and Challenges of Ethnic Conflict in Ethiopia:
The Case of Oromia and the Somali Regional States' (Ph.D. Dissertation, Ethiopian Civil Service
University, 2019), P.93
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his/her hereditary relationship and excludes others who are born from
heterogeneous ethnic groups.®! Primordialism may have a dangerous leaning
towards racism; institute conflict between different ethnic groups; and it is
essentially mono-causal.®? Besides, this approach is silent regarding children born
from two different ethnic identity parents. This method only advances biological

and genetic ties as the basic source of identity determination.®

The instrumentalist approach ascribes ethnicity as a dynamic phenomenon and
argues that ethnicity is determined by the mobilization, organization, and
interaction between and among communities.® In this approach, ethnicity is
determined by the justification of actions.®® Ethnic identity is considered as an
ideological mask employed and advanced by some groups to secure their interest.®
Ethnicity is used as an instrumental tool to provide strategic ways to form
coalitions, obtain economic resources or political power.®” Accordingly, under the
instrumentalist approach, ethnic identity can be used by an ethnic entrepreneur as
an instrument for political mobilization.® In doing this, individuals’ ethnic identity
can be determined by an ethnic entrepreneur. Besides, an individual who is born
from two ethnic parents may calculate the benefits and associate himself/herself
with different ethnic identity at different times depending on the likely benefits of

associating with one or the other.

The third view is the constructivist approach and it determines ethnicity as the
product of the social, economic, and political dynamics of the society.®® Ethnic
identity is socially constructed as a fluid entity that can be formed and changed

31 Ibid
32 Ibid
33 Supra note 28
34 Supra note 29
35 Supra note 28
% Bonny Ibhawoh, ‘Beyond Instrumentalism and Constructivism re-conceptualizing Ethnic
identities in Africa, Humanities today’, vo. 1, no. 1, 2010, p. 223
37 Supra note 29
% Ibid
39 Supra note 28, p. 224
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throughout history.*® The ethnic identity of an individual is neither biological nor
decided by ethnic entrepreneur; rather it is determined by the socialization process
of an individual.** An individual can be a member of a certain ethnic group without
genetic ties of that group, but s/he is expected to understand the culture of that
society. Using such features as language, religion and culture, people may imagine
the essence of the community of which they want to be a part of.*? This can be
inferred from the objective and subjective characteristics of the individual.

The objective aspect can be observed from the existence of institutions, including
that of kinship, descent, and overt behavioral patterns of individuals.*® This can be
related to speaking an ethnic language, practicing ethnic traditions, and
participation in ethnic personal networks like family, friendships, and institutional
organizations.**The subjective dimension refers to attitudes, values, and
preconceptions whose meaning has to be interpreted in the context of the process

of communication.*

In Ethiopian history, different ethnic groups have been influenced by centuries of
migration and interaction between people, who have created a complex pattern of
ethnic, linguistic, and religious groups.*® For a long period, the country has also
established a monarchical and unitary state structure.

Yet, in the aftermath of 1995, Ethiopia introduced a federal-state structure having
the right to self-determination and ethnic identity at the centre of its politics of

governance. The new arrangement of the federal state structure incites the

40 Supra note 29

41 Supra note 28

42 Supra note 29

43 Supra note 28, p. 5

4 |bid, p. 8

4 bid

4 Ethnicity, State and Human Rights in Ethiopia retrieved 12/30/2018, from
<https://webcache.qgoogleusercontent.com/search?q=cache:fTOnt6wqrSY J:https://www.uio.no/studi
er/femner/jus/humanrights/HUMR4501/h05/undervisningsmateriale/Ethnicity Ethopia Patienceh05.
doc+&cd=1&hl=en&ct=cInk&gl=et> accessed August 11/2020
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questions of ethnicity and becomes the subject of contestation and discourses at the

federal and regional government levels.*’

Article 46 (2) of the FDRE constitution stipulated that consent of the people,
ethnicity, language, and settlement patterns are the foundation for self-
determination. However, this constitutional provision did not define ethnicity and
lacked clarity on its approaches. The definition provided under Article 39 of the

constitution does not add much clarity either.

During the transitional period, members of the de facto federation were fourteen,
and in the 1995 FDRE constitution, they were condensed to nine regional states
including Addis Ababa and Dire Dawa as city administrations directly controlled
by the federal government. The delimitation and reorganization of the state
structure did not involve and consider the interest of the public; rather the
politicians mainly conducted it.*® The demarcation of the Ethiopian federal state
structure was top-down architected by the then ruling party of EPRDF.*° This has
implied that, in Ethiopia, ethnic identification and self-determination were
essentially made by politicians based on the primordialist and instrumentalist
approaches.®® Further, the prevailing practices have manifested that the
primordialist and instrumentalist approaches have profoundly influenced the
popular perception and political discourse rather than the constructivist view.>! For
instance, descendants of the 19th century northern settlers who moved to different

parts of the country and settled there for many years are now identified by the

47 Andereas Eshete, ‘Federalism: New Frontiers in Ethiopian Politics, Ethiopian Journal of Federal
Studies’, Vol. 1, No. 1, 2013, p. 57
8 Kinkino Kia, ‘The Quest For Regional Statehood And Its Practicability Under The Post-1991
Ethiopian Federation: The Discontents And Experience Of Sidama Nation, Global Journal Of
Politics And Law Research’, Vol.7, No.7, November 2019, P.3
49 1bid
%0 Article 46 (2) of the FDRE constitution has specified four criteria for the delimitation of regional
states and two of these criteria (language and identity) manifest the primordialist approach and the
rest settlement pattern and consent related to the constructivist approach of identity determination.
Nonetheless, the constructivist element of consent and settlement pattern is not emphasized and
recognized in the formulation of Ethiopian federal state structure.
51 Supra note at 28, p. 38

63



Hawassa University Journal of Law Volume 4, July 2020

“indigenous” community as ‘Amhara’ or “Mete” or “Settlers”, even if, many of
them shared the local community’s culture, language and formed inter-ethnic
marriages.®® The local population perceived ethnicity as primordial, and such
perceptions have recently become causes for the displacement of more than 3
million individuals in the country.®® This practice is also supported by ethnic
entrepreneurs since they have used ethnicity as an instrument for their political
gains.> This is evident from the incidents that occurred in the Oromia region,
particularly in Shashemene Town, in the aftermath of artist Hachalu Hundessa’s
assassination in June 2020. The instrumentalists conceive ethnicity as dependent
variable and employed it to achieve their goal.>® As a result, different individuals
were Killed, their property was destroyed, and they were displaced to other regions

because of their perceived different ethnicity.>®

This has implied that the prevailing practice of ethnic identity determination rests
with the primordialist and instrumentalist approaches, even though some
individuals and societies have identified themselves in a constructivist approach.
This is also dominantly manifested in the recently increasing demands for
recognition as separate ethnic identities and the quest for statehood, which are

examined in the subsequent parts.

52 Supra note 46

58 The 2018 half-year report of the Internal Displacement Tracking Matrix revealed that Ethiopia
becomes the first country having near to 3 million internally displaced persons and the causes of the
displacement were violence and ethnic conflict, available at 201809-mid-year-figures.pdf (internal-
displacement.org)

5 Demissew, B., 2016. Inter ethnic conflict in south western Ethiopia: the case of Alle and
Konso (Doctoral dissertation, MA thesis, Addis Ababa University), P. 19

5 The assassination of Hachalu Hundessa was used as an instrument by the opposition political
leaders and the government. After the assassination, the situation ignited protects and conflicts in
Addis Ababa and the surrounding Oromiya region which was resulted in the death and displacement
of individuals, and some political leaders to be arrested.

% Ethiopian Observer, Ethnically-motivated attacks in Shashemene and elsewhere,
<https://www.ethiopiaobserver.com/2020/07/06/ethnically-motivated-attacks-in-shashemene-and-
elsewhere/> accessed August 13/2020
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4. The House of Federation and Identity Determination
“In much of African states, ethnicity is the hub around which individual and

community life revolves”.>” An individual's life is controlled and determined by
rules emanating from the individual ethnic group.®® Besides, in Africa, ethnic
politics becomes an instrument to mobilize respective groups for controlling power
and local resources.*® In Ethiopia, the quest for separate ethnic identity has become
an active political agenda as different groups currently demand the right to self-
determination and separate ethnic identity.®°

4.1.Right Holders and Claimants

The right to self-determination is a collective right, exercised by a group of
individuals or the community.®! Every individual member of the communities is
the holder and beneficiary of the right to self-determination. Article 39 and 47 of
the FDRE constitution specified every nation, nationality, and peoples of Ethiopia
as the holder of the right to self-determination. However, the question of who can
request/claim on behalf of the community is blurred. Article 39 (5) of the FDRE
constitution gives a general and vague definition of what nation, nationality, and

peoples mean as:

a group of people who have or share a large measure of a common
culture or similar customs, mutual intelligibility of language, belief
in a common or related identity, a common psychological make-up,
and who inhabit an identifiable, predominantly contiguous territory.

57 Alemante G. Selassie, Ethnic Identity and Constitutional Design for Africa, William & Mary Law
School Scholarship Repository, 1992, P. 13

%8 |bid

%9 Ibid

80 Dessalegn, B. and Afesha, N., 2019. The Quest for Identity and Self-Determination in the SNNP
Region of Ethiopia. Mizan Law Review, 13(1), pp.63-90, p. 19

81 Claudia Saladin, ‘Self-Determination, Minority Rights, and Constitutional Accommodation: The
Example of the Czech and Slovak Federal Republic’, 13 MICH. J. INT'L L. 172 (1991)
<https://repository.law.umich.edu/mjil/vol13/iss1/7> accessed August 11/2020
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Thus, the constitution is far from giving a precise definition as to who are nation,
nationality, and peoples and who are the claimants of the right to self-
determination. There is no clear constitutional provision that designates whether an
individual or a group of individuals have the right to demand recognition of their
distinctive ethnic identity. Particularly, the issue becomes complex when the
constitution lacks a clear approach towards ethnicity and this can be easily
manipulated by the government and ethnic entrepreneurs.

In the Silte case, for instance, the request for the right to separate identity and self-
determination, in the beginning, was made by two applicants who claimed to
represent the community. Later on, one person who was a member of the House of
People’s Representatives and the Silte Democratic Unity has joined the
application.®? Accordingly, one of the contested issues among members of the
House of Federation was the minimum number of claimants who have the right to
lodge a claim on behalf of the claiming community.%® Since there was no clear
constitutional provision or precedent, it was difficult for the House to accept or
reject the applicants’ claims. Some members of the House argued that the
application must be supported by 500 individuals while others asserted that it is the
right of every individual in which one individual can apply t00.%* Finally, in this
specific case, the house decided that it is the right of every individual to represent
the community and demand the right to self-determination. The House also
emphasized and decided that the subsequent procedures would help examine the

sincere concern of the community.%®

However, when proclamation 251/2001, Consolidation of the House of Federation
and the Definition of its Powers and Responsibilities (hereinafter proclamation

251/2001), was enacted, it has specified that the initiation of identity question has

62 Getahun Kassa, ‘Mechanism of Constitutional Control: A Preliminary Observation of the
Ethiopian System, Africa Focus’, Vol. 20, Nr. 1-2, 2007, p. 90

8 The House of Federation of the Federal Democratic Republic of Ethiopia, Constitutional Decision
Journal Vol. 1, P. 76

% 1bid, p. 76&79

% 1bid, p.76
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to be supported by the signature of five percent of the population.®® This
prerequisite again becomes vague and it indicated restrictions for the exercise of
the right to self-determination. The proclamation is not clear on how the House will
examine and make sure the five percent is a real signature to show it was a concern
of the community. Furthermore, different from the case of Silte, the proclamation
has specified that at the time of the application, the House of Federation will
require the power of representation to ascertain whether the question is the concern
of the people or elite-motivated.®” These kinds of procedural formalities can look
like a legitimate criterion to identify the real interest of the society. On the other
hand, such types of procedural formalities can be gripped by political entrepreneurs
and might suppress the real demand of individuals or the community by wicked
interpretation of the law. Furthermore, these procedural rules can be regarded as a
pre-condition and might challenge the unconditional rights to self-determination of

every nation, nationality, and people.
4.2.Who Determines?

As per Article 62 (3) of the FDRE Constitution, it is the House of Federation which
will decide on the rights to self-determination of Nations, Nationalities, and
Peoples of Ethiopia, including secession. Proclamation 251/2001 has provided

detailed laws and procedures in discharging this responsibility.

On the other hand, article 52 (2) (a) of the FDRE constitution has impliedly
expressed that the regional governments have the power to decide on the
establishment of a state administration to advance their self-government. This
assertion of the constitution concurrently empowered both the House of Federation
and Regional Governments to decide on issues related to self-administration

including the request of distinct ethnic identity.

% See article 21 of proclamation 251/2001 Consolidation of the House of the Federation and the
Definition of its Powers and Responsibilities
57 Ibid
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The first case that the House of the Federation has examined was the Silte question
of separate ethnic identity from Gurage. The Silte people demanded self-rule in
local government within the SNNPRS by specifying the community of Silte with a
distinct identity based on language, territory and history.% The State Council of the
SNNPRS has brought the case to the attention of the House of Federation, and the
House after a long process of consultation with the region and the Council of
Constitutional Inquiry, received the case and decided to entertain the identity issue
as one part of its mandates.®® Then, the House decided that a referendum be held
only by the claimant Silte community. The referendum was organized by the
SNNPRS in cooperation with the Federal Government. Finally, the referendum was
conducted and the Silte people gained recognition as a distinct ethnic group and

established a separate zonal administration seceding from the Guraghe.”

In the decision of the Silte case, the House of Federation emphasized the need for
the exhaustion of local remedy. This decision of the House respected and
recognized article 52 (2) (a) of the FDRE constitution that state governments have
the power to decide on regional matters. This decision and practices of the House
of Federation was latter on incorporated in proclamation 251/2001 and specified as
the exhaustion of local remedy as a prerequisite. This would empower the regional
governments to decide on issues of the right to self-determination and limit the

power of the House of Federation to entertain only appealed cases.

Following the case of Silte, various claims of separate ethnic identity and the right
to self-determination were brought to the federal and regional governments. The
Manjo/Menja’* case was the one which was instituted at the Council of
Nationalities of the SNNPRS.”? Nonetheless, different from the case of Silte, the
Council of Nationalities of the SNNPRS did not hold a referendum; rather it

8 Supra note 63

8 Ibid

0 Ibid

"1 Manja is one of the ten wereda of Kaffa and located in 765 kilometers away from Addis Ababa in
Shaka Zone of the Southern Nation Nationality and Peoples Region of Ethiopia

2 Supra note 19
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decided and specified Menja as not having distinct identity. The case was brought
to the House of Federation, and the House upheld the decision of the Council of
Nationalities of the SNNPRS.” The same decision was given to the case of
Kontama’®, and the House emphasized that the question of mistreatment and
discrimination of minorities cannot be a pretext for the quest for separate ethnic
identity.” In these two cases, the society did not get the power to conduct any
referendum and decide on their demand for separate identities. Rather it was the
Council of Nationalities of the SNNPRS and the House of Federation that made the

decision at the top.

On the other hand, the case of Kemant/Qimant/’® was decided by the Amhara
Regional State Council and the House of Federation. First, the case was brought to
the State Council of the Amhara Regional Government, and after many years of
wrangling, the Council decided that the Kimant group has a separate identity.’’
However, conflict arose when the number of wereda and kebele administrations
were demarcated. As a result, they have appealed against the decision of the
Ambhara National Regional State Council to the House of Federations. Afterwards,
the House in collaboration with the Regional Government, had tried to resolve
some of the problems on the contested kebeles with a referendum though the case
is pending and not operationalized yet. In this specific case, the quest for separate
ethnic identity was decided by the Amhara Regional State Council and the
demarcation of Kebeles was made through a referendum by the community in

which the Kimant society resides.

73 1bid
" The kontama people live in Mareqo wereda, Gurage Zone, Southern Nation Nationality, and
Peoples Region of Ethiopia
5 Supra note 19
6 Kimant also known as Qimant community located in North Goder Zone of Amhara National
Regional State
7 The Qimant community request was separate ethnic identity and the right to self-determination in
126 kebeles located in eight weredas. However, the Amhara Regional Council decided on 42
kebeles located in two weredas, and the Qimant quest for self-determination brought to the federal
level.
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Compared to the Silte case, certain aspects of the Kimant case are unique. The
Kimants do not live in a predominantly contiguous territory which is one of the
constitutional criteria for a distinct identity.”® Accordingly, this decision of the
House has established a precedent that sharing the same territory is not a
prerequisite for the enjoyment of the right to self-determination. The Kimants also
do not meet the language criteria as they are currently not communicating in
Kimantigna language.” Thirdly, the case of Kimant was first treated by the
unilateral decision of the Amhara State Council and supported by the order of the

House of Federation’s referendum to be conducted at the disputed weredas and

kebeles.®

Different from the above cases, the statehood quest of the Sidama people had
witnessed the participation of additional parties and the probability of unilateral
determination. The statehood claim of the Sidama people was first approved by the
Sidama zone, and the SNNPRS Council endorsed the decision and subsequently
wrote a letter to the National Electoral Board to facilitate a referendum as provided
by the constitution.®? Article 47(3/a) of the FDRE constitution specified that a
referendum should be held within a year from the time the request has been
approved by the council of SNNPRS.8? Nevertheless, the constitution is silent on
what happens if the referendum is delayed or when the federal government kept

silent on the issue.

Thus, having this constitutional gap, after one year of submitting their request to
the federal government, the Sidama people attempted to express their unilateral

8 Wasihun Bedelu, ‘The Legality of Self Determination Right: The Case of Kemant People in
Ambhara National Regional State' 2018, (MA thesis Addis Ababa University), p. 44
9 1bid

8 Ibid
81 Yohanan Yokamo, ‘The Sidama people, the false marriage with nations and nationalities and the
need for legal divorce, commentary’, Addis Standard, 2019,

<http://addisstandard.com/commentary-the-sidama-people-the-false-marriage-with-nations-
nationalities-and-the-need-for-legal-divorce/> accessed August 11/2020
82 See article 47 (3/a) of the FDRE Constitution
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declaration of new regional statehood on 11/11/11 in the Ethiopian calendar.®
However, after a violent confrontation in mid-July, the referendum was conducted
on November 20/2019 by the National Electoral Board and the participation of
Federal and SNNP Regional Governments.®* Afterwards, the Sidama people
became the tenth regional state in the country even though the FDRE constitution
recognized only nine regional states. The constitution the SNNPRS which
recognizes the zones by name also regards Sidama as a zone and is not amended

yet.

Thus, the above practices and decisions of the House of Federation have revealed
that the question of separate ethnic identity and statehood can be determined
through a referendum, by the Regional State Council or by the House of
Federation. These different decisions of the House and Regional State Councils
lack consistency and lead us to question the existence of a working rule of

procedures of the House of Federation.
4.3.What Procedures?

Identity recognition is the foundation for the enjoyment of the rights to self-
determination. Article 39, which is a well-known and contested provision of the
FDRE constitution, blends the internal and external aspects of the right to self-
determination. The internal aspect mainly deal with the rights of the nation,
nationalities, and peoples within the state. That is, every nation, nationality, and
peoples have the right to speak, to write and develop its language, to promote, and
to develop its own culture and to preserve its history.®® Hence, in Ethiopia, the
current demand for separate ethnic identity and statehood is an internal aspect of
the right to self-determination.

8 Supra note 82

8  Ermias Tasfaye, Southern Comfort on the Rocks, 2019, Ethiopian Insight,
<https://www.ethiopia-insight.com/2019/11/20/southern-comfort-on-the-rocks/> accessed August
11/2020

8 Article 39 (2) of the FDRE Constitution

71


https://www.ethiopia-insight.com/author/ermtes/
https://www.ethiopia-insight.com/2019/11/20/southern-comfort-on-the-rocks/

Hawassa University Journal of Law Volume 4, July 2020

However, the constitutional provision is not clear on the procedures of separate
ethnic identity determinations. The heading of Article 39 (4) specified the right to
self-determination including the secession of every nation, nationality, and people
of Ethiopia. However, the subsequent procedures are only limited to the external
aspect of the right to self-determination i.e., secession. None of these procedures

deal with the internal quest for identity determination.

The other provision of the constitution that is related to the issues of self-
determination is article 47, which deals with the member states of the federation.
Particularly article 47 (3) specified the procedures and the conditions for a nation,
nationality, or peoples to form its own separate regional state. These procedures are
only limited to the question of statehood and it does not address separate ethnic

identity determination within a certain region.

This has implied that the constitution has recognized the question of ethnic identity
as one part of the right to self-determination, but there is no clear procedural
safeguard for its implementation. Besides, article 62 (3) of the FDRE constitution
has empowered the House of Federation to adjudicate issues related to the question
of identity, but it does not specify the necessary procedures. The constitution, in
fact, is not required to stipulate detailed procedural rules. It is, thus, proclamation
251/2001 that has attempted to fulfil the gaps by stipulating some of the
procedures. Hence, article 19 and 20 of this proclamation have identified the
question of self-identification as one part of self-determination, and empowered the
regional governments to have the first jurisdiction. They have emphasized the
exhaustion of local remedies by reaffirming the provision of article 52 (2) (a) of the
constitution. Additionally, the proclamation has specified a pre-condition, which
includes procedural formalities such as: the request to include written application
with details of the question; names, address and signature of at least five percent of
the members of the nation, nationality or people in question; and the official seal
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and signature of the administration that presents the question for the exercise of the

right to self-determination.%®

However, these procedural formalities described in the proclamation have hindered
the enjoyment of the right to self-determination which is the unconditional right of
every nation, nationality, and people of Ethiopia.8” The specific requirement in the
proclamation that request for identity determination has to be supported by the
names, addresses, and signatures of at least five percent of the population of the
Nation, Nationality or People concerned seems to put a pre-condition for the
enjoyment of such rights. This can, in the name of procedures, undermine the
question of nations, nationalities, and peoples who have the support of less than
five percent of the inhabitants. Besides, because of fear of discrimination and abuse
by the local government/s, individuals may be unwilling to give their names,
address, and signatures to support the question of identity. This may make the ‘five

percent pre-condition’ a daunting task.

Additionally, we are witnessing lately that different groups of individuals and
political entrepreneurs who crown themselves as “Group X's identity claimant
committee” becoming the subject of contestation between politicians and the
government. Sometimes these individuals are recognized by the government as
members of opposition political party, so the government becomes reluctant to
answer the real demand of the society. On the other hand, there are circumstances
when these individuals also use their representation and the demand for separate

ethnic identity as a means for the accumulation of power and wealth.

Therefore, the procedural preconditions specified in proclamation 251/2001 do not
adequately solve the problem posed by the inadequate rules and procedures.

Furthermore, for more than twenty-five years, the House of Federation does not

8 Article 21 of proclamation 251/2001
87 Article 39 of the FDRE Constitution
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have a working rule of procedures.®® This has been evident in that the responses of
the House to different cases have followed different working rule of procedures
that seemed politically motivated. For instance, in the statehood and separate ethnic
identity demands of different nations, nationalities, and peoples who live in the
SNNPRS, the federal and the regional government addressed some of the demands
while denying or prolonging the others.8® This has implied that the decisions of the
federal and regional governments are essentially dominated by the political will
rather than the law and constitutional provisions. Furthermore, the government is
recently trying to answer the questions of separate identity and the demand for
statehood by establishing a commission and the Prime Minister also established 80-
member committee to resolve the increasing demands of different nations,

nationalities and peoples in the SNNRS.%

5. The Contested Administrative Boundary and Identity Issues Commission
and the House of Federation

In February 2019, the House of Peoples' Representatives approved a disputed
proclamation by a majority vote, with four abstentions, and 33 disapprovals.®! The
one-party dominated House manifested unusual debates in which the approval
process hinted at the development of democracy. On the other hand, those against
the proclamation were representatives of one regional state, and because of the
current wrangling between the Federal Government and the Tigray Regional
Government, there is scepticism on the sincere participation and democratic

process of the House.

8 Interview conducted with The House of The Federation of Ethiopia Ethnic Identities
Determination Directorate Director, December /2018 3

8 The SNNPRS has made Konso as Zone, split Gamo-Gofa into two Zones and others. The
statehood demands of the Sidama people also resolved, while delaying the others including the
quest of the Wolayta Peoples.

% Kulle Kursha, Respecting Self-determination could prove good governance model for Ethiopia’s
Southern Nations, Ethiopian Insight, September, 20202, retrieved from, Respecting self-
determination could prove good governance model for Ethiopia’s Southern Nations - Ethiopia
Insight (ethiopia-insight.com)

%1 Fanna Broad Cast Corporation, https://fanabc.com/english/2018/12/house-approves-draft-bills-
developed-to-amend-defense-forces-proclamation-establish-border-and-identity-commission/



https://www.ethiopia-insight.com/2020/09/22/respecting-self-determination-could-prove-good-governance-model-for-ethiopias-southern-nations/
https://www.ethiopia-insight.com/2020/09/22/respecting-self-determination-could-prove-good-governance-model-for-ethiopias-southern-nations/
https://www.ethiopia-insight.com/2020/09/22/respecting-self-determination-could-prove-good-governance-model-for-ethiopias-southern-nations/
https://fanabc.com/english/2018/12/house-approves-draft-bills-developed-to-amend-defense-forces-proclamation-establish-border-and-identity-commission/
https://fanabc.com/english/2018/12/house-approves-draft-bills-developed-to-amend-defense-forces-proclamation-establish-border-and-identity-commission/
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However, whatever the approval process, the proclamation has intended to solve
the prevailing problem of ethnic identity determination and the question of
administrative boundaries.®? Hence, the proclamation vied for the establishment of
a commission and empowered it with two main tasks: boundary administration and
determination of identity issues.® The commission has a responsibility to study and
solve issues of boundaries, self-government, and identity questions that repeatedly
occur between regions and nationalities in a lasting manner.®* However, the quest
for self-government and identity is a constitutional right, and it can and will be
raised at any time. Hence, the intent of the proclamation to resolve the issue of self-
government and identity for good seems contradictory to the objective of the
constitution and the task of the House of Federation. Because nations, nationalities
and peoples may demand the right to self-determination at any time when they
deem that such right is being suppressed by the majority or become aware of

having a separate ethnic identity.

Besides, at the definition of terms, the proclamation fails to define the question of
identity since it has incorporated it as one issue of boundary administration.%
However, the question of identity is beyond the issue of a boundary; it is the quest
for self-determination of every nation, nationality, and people within Ethiopia. At
the same time, article 3 of the proclamation has stipulated the establishment of two
commissions where one such commission deals with the question of identity. This
has implied that the question of identity is a separate quest of self-determination,

which may or may not relate to the issue of boundary administration.

Members of the identity question commission are appointed by the House of

Peoples’ Representatives through the recommendation of the Prime Minister and

9 Administrative Boundary and Identity Issues Commission Establishment Proclamation, preamble
part, Proclamation No. 1101 /2019, (Fed. Neg. Gaz.) Year 25, No. 29
% Ibid article 3
% See the preamble of proclamation No. 1101/2019
% See definition of terms of the proclamation No. 1101/2019
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are accountable to the Prime Minister.®® On the other hand, the constitution has
declared that the question of identity is the issue of every nation, nationality, and
people.”” To determine such issues, the constitution empowered the House of
Federation, which is a representative of the nations, nationalities, and peoples of
the country.®® Furthermore, the House of Federation is the responsible organ in the
interpretation of the constitution and it is also considered as the guardian of the
constitution.®® To consolidate the task of the House, the constitution has established
the Council of Constitutional Inquiry composed of legal experts intended to assist

the House in the interpretation of the constitution.®

Thus, if the establishment of the identity commission is necessary and mandatory,
it has to follow the establishment procedure of the Council of Constitutional
Inquiry. Hence, the members of the commission needed to be recommended by the
president and be appointed by the House of Peoples’ Representatives. This will
minimize the politicization of the appointment procedure and limit the task of the
commission to giving an opinion and recommendation like the Council of
Constitutional Inquiry. The task of the commission will also be accountable to the
House of Federation rather than the Prime Minister. Furthermore, the proclamation
is not clear on the role of regional state governments which have the primary
jurisdiction on the question of identity. It is blurred on how and when the
commission will commence its tasks. It is not clear whether the commission has
jurisdiction on fresh cases, cases decided by the regional governments, or cases
entertained by the House of Federation. Moreover, the duration of the commission
is for three years, and two years have already lapsed without resolving even the

pending cases of the House of Federation.

% |bid
9 Article 39 of the FDRE Constitution
% Article 62 of the FDRE Constitution
% Ibid
100 1bid
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Therefore, the power and the establishment of the commission need to be re-
examined under the mandates of the House of Federation. This will respect the
regional government's autonomy and as part of the power of the House of
Federation, the jurisdiction of the commission needs to be limited to appealed
cases. This type of structure would respect the power of the regional governments,

the House of Federation, the commission, and the constitution in general.
Conclusion

Despite the clear and explicit provisions of the constitution on self-determination,
the constitution is either vague or silent providing no clear procedure on ethnic
identity, the right to self-determination, and how to establish regional states, zonal
and wereda administrations. The practices of the House of Federation, as presented
in this paper, have demonstrated that there is inconsistency and it follows different
procedures at different times. Besides, the House has no comprehensive working
rule of procedures on the quest for separate ethnic identity and the right to self-

determination yet.

This deficiency of well-structured system and the increasing demand for separate
ethnic identity and the right to self-determination have become sources of a serious
challenge to the federal and regional governments. To address such issues, the
federal government has recently approved a proclamation that deals with the
establishment of commissions for Administrative Boundaries and ldentity Issues.
Nonetheless, the proclamation did not resolve the procedural gaps in the
constitution and other laws; rather it became another vague and blurred law. In
addition, the proclamation did not illustrate the role of the commission and its
accountability. Besides, two-third of the duration of the commission has already
lapsed without giving any solution, even to the pending cases of the federal and

regional governments.
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Therefore, the federal and regional governments have to revisit the current
procedural aspects and fill the gaps to properly address the increasing demands for
separate ethnic identity and the right to self-determination,. The establishment of
the Administrative Boundary and Identity Issues commission may be considered as
a blessing to give structured and organized responses to the increasing quest for
internal boundaries and separate ethnic identity claims. However, the establishment
of the commission has to be revisited and needs to be restructured under the
umbrella of the House of Federation. It has to be responsible and accountable to the
House rather than to the Prime Minister. Furthermore, enacting the comprehensive
working rule of the House of Federation is an urgent task that will have a great
impact to create consistency in the future decisions of the House.
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Reviewing the Regional State Constitutional Review System in Ethiopia: The
Case of Amhara National Regional State

Muluken Kassahun Amid*

Abstract

In Federal Ethiopia, all regional states have established their own regional
constitutional review mechanisms. In this regard, the Revised Amhara national
regional state Constitution has vested such powers to the Constitutional
Interpretation Commission (the final interpreter) and the Regional Council of
Constitutional Inquiry (the advisory body). These organs are entrusted to review
all constitutionality claims on any laws and decisions of the regional government
organs. Each organ is empowered to entertain abstract and concrete cases,
political and non-political questions, as well as constitutional complaints. This
article aims to examine whether the region's constitutional review system is
designed in a manner that ensures regional constitutional supremacy. The article
argues that, because the Constitutional Interpretation Commission is composed of
non-professional constitutional interpreters, the system is institutionally subject to
lack of independence and impartiality, and fusion of powers. Besides, both the
Council of Constitutional Inquiry and the Constitutional Interpretation
Commission are not practically in a position to regularly perform their
constitutional interpretation mandates. This may make the organs less trustworthy
to be regarded as guardians of people’s and individual rights set out under the
region’s constitution.

Key Words: Revised Amhara National Regional State Constitution (Revised
ANRS Constitution), Constitutional Interpretation Commission (CIC), Council of
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1. Introduction

The majority of federal systems establish sub-national constitutions or their
functional equivalents.! In most of those systems, constitutional control
mechanisms are designed to limit the power of state governments, guarantee
protection for the rights of citizens, and umpire power disputes among state organs.
However, the institution responsible for constitutional control/review differs from
one federation to another. In the USA, for instance, regular state courts are
empowered to review the constitutionality of state acts, laws, and decisions.? In
some jurisdictions such as Germany, however, the lander/state constitutions are
interpreted by the lander/State Constitutional Courts.® Still, in other federations
such as Switzerland, some cantons have established a constitutional court (like
canton of Jura, Vaud, and Graubunden) while regular Courts of Appeal are

entrusted with the task of state constitutional interpretation in other cantons.*

Despite their variations in terms of institutional structure and powers vested on
them, the constitutional review organs are attributed to minimum standards of

institutional personnel and finance, independence and impartiality, competency,

! Currently, sub-national constitutions are found in the federations of Argentina, Australia, Austria,
Brazil, Ethiopia, Germany, Malaysia, Mexico, Russia, Sudan, Switzerland, the USA, and
Venezuela. In South Africa, a decentralized unitary system with a federal character, only one
province has such a constitution. Provinces in Canada have what has been termed constitutional
statutes. In Spain, a quasi-federal country, Autonomous Communities have autonomy statutes. In
other federations, such as Nigeria and India have not sub national constitutions. (Jonathan L
Marshfield, 'Models of Substantial Constitutionalism' (2011) 115 Penn St L Rev 1158; Tsegaye
Regassa, ‘Sub-National Constitutions in Ethiopia: Towards Entrenching Constitutionalism At State
Level’ (2009) 3 Mizan L Rev 38).

2 Anne Twomey, ‘The Involvement of Sub-national Entities in Direct and Indirect Constitutional
Amendment within Federations’
<http://camlaw.rutgers.edu/statecon/workshop11greece07/workshop11/Twomey. pdf> Accessed 06
November 2019.

3 Werner Reutter, ‘Sub national constitutional courts and judicialization in Germany’ (2020) Eur.
Pol. Sci. 3.

4 Pascal Mahon, ‘Judicial Federalism and Constitutional Review in the Swiss Judiciary’ in Andreas
Ladner et. al (eds) Swiss Public Administration: Making the State Work Successfully (Palgrave
Macmillan 2019).
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and fair trial guarantees.® This helps the organs to effectively perform the task of

constitutional control, and ensure better and dual protection of citizen rights.

In Ethiopia, the development of regional constitutions and their respective
constitutional interpretation mechanisms had started during the Transitional Period
(1991-1995).5 Following the coming into effect of the 1995 Federal Democratic
Republic of Ethiopia (hereinafter, FDRE) constitution, all regional states adopted
their respective regional constitutions.” In all states, state legislative councils were
the interpreters of state constitutions.® These state constitutions were revised after
2001 in which the function of constitutional interpretation was moved to a separate

organ called Constitutional Interpretation Commission.® Exceptionally, the

5 Adem Kassie Abebe, ‘The Potential Role of Constitutional Review in the Realization of Human
Rights in Ethiopia’ (LLD dissertation, University of Pretoria2012); OSCE Office for Democratic
Institutions and Human Rights (ODIHR), ‘Legal Digest of International Fair Trial Rights’ (2012) <
https://www.osce.org/odihr/94214> Accessed 30 November 2020.
& Accordingly, the transitional period (1991-1995) Proclamation No0.7/1992 has established 14
regional self-governments and empowers them to issue their respective constitutions (A
Proclamation to Provide for the Establishment of National/Regional Self Governments No. 7/1992,
Art. 3 (1) (Transitional Period National/Regional Self Governments Establishment Proclamation)).
Based on this proclamation guarantee, several self-governments adopted their transitional period
regional constitutions. The current Tigray (then Region One), Amhara (then Region three) and
Oromia (then Region Four) can be mentioned as an example. Moreover, the State Supreme Court is
empowered to interpret the constitution by the self-government constitution (like in the case of
Region four) and by Court establishment proclamation (like in the case of Region three). (Muluken
Kassahun, ‘The Constitutional Review System of Oromia and Tigray Regional States and the Basic
Rules of Fair Trial’ (2018) 3 Int’l Jo. Eth. Leg Stu 30; A Proclamation to Establish the Courts of the
Transitional Government of Region Three No. 3/1993, Art. 14 (ANRS Transitional Period Court
Proclamation).
7 Later, the 1995 FDRE constitution established nine regional states with their respective legislative,
executive, and judicial organs. The state council, the state legislature, is empowered to draft, enact,
execute, and amend the regional constitution consistent with the federal constitution. However, the
Federal constitution is silent towards the body interprets the state constitution, unlike three-tier
ordinary state courts that established by the FDRE constitution to interpret state laws and delegated
federal jurisdictions. This constitutional space gives an opportunity for each regional state to design
and establish their constitutional review mechanisms. (See Federal Democratic Republic of
Ethiopia Constitution No. 1/1995, Art. 50(2), 50 (5), 52 (2b), 78 (3) (FDRE Constitution)).
8 In doing such function, the regional State Councils was assisted by the organ called the regional
Council for Constitutional Inquiry (Constitutional Court in the case of ANRS). The organ composes
prominent legal experts who examine cases of constitutional disputes and send their
recommendations to the legislative councils. (A Proclamation to Provide for the Establishment of
the Constitution of Amhara National Region No. 2/1995, Art. 66 (1995 ANRS Constitution)).
® The composition of the commissions is different from one region to another. However, in all most
all states the selection directly or indirectly considers ethnic identity and political membership.
81
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Southern Nations, Nationalities, and Peoples’ regional state authorized the Council
of Nationalities (structurally an upper legislative house) to render a final decision
on constitutional claims. In all the states, Council of Constitutional Inquiry was
established to serve as an advisory body to the final constitutional interpreter

organs of state constitutions.°

Amhara National Regional State (ANRS) had its own constitution as ‘Region
three’ constitution starting from the Transitional Period.!* At the time, the State
Supreme court was entrusted with the task of constitutional interpretation while the
1995 constitution of the region gave the function of constitutional interpretation to
the State Council (as the final interpreter). It also established an advisory body
known as the Constitutional Court. Later on, when the 1995 regional constitution
was revised in 2001, the power of the final interpreter was transferred from the
legislature to the new organ called the 'Constitutional Interpretation Commission’
and the former Constitutional Court was renamed as the ‘Council of Constitutional
Inquiry’. The detailed legal and institutional frameworks for each of these organs

were enacted by the State Council.

This article examines the effectiveness of the legal and institutional frameworks of
the region’s constitutional review system to ensure constitutional control at the
regional level. In the following sections, the paper: highlights the historical
development of the constitutional review system in ANRS; reviews the
membership and the model adopted by the ANRS constitutional review system;
examines the power and function of the ANRS Constitutional Interpretation

Commission' and the Council of Constitutional Inquiry'; analyzes the potential

(Christophe Van der Beken, 'Subnational Constitutional Autonomy and the Accommodation of
Diversity in Ethiopia' (2016) 68 Rutgers UL Rev 1556).

10 1bid.

11 Region Three Transitional Period Constitution No. 2/1993(ANRS Transitional Period
Constitution). The constitution composes 51 articles that are grouped into five parts and 7 chapters.
This indicates that the region has its own constitution, where the central government is ruled by a
transitional charter.
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limitations of the ANRS constitutional review system; and finally provides

concluding remarks.?

2. Historical Development of Constitutional Review System in Amhara
National Regional State
The current ANRS was established during the transitional period (1991-1995) as
region three.'® The regions established during this period were vested with
legislative, executive and judicial powers including the power to issue regional
constitutions under proclamation No. 7/1992.1* Consequently, region three adopted
its own transitional period regional constitution under the regional Proclamation
No. 2/1993. However, this constitution was not provided with the mechanism and

body that interprets it.

Instead, the region's transitional period court establishment proclamation vested the
power to interpret the constitution to all regional courts. The proclamation adopted
a decentralized constitutional review model at the regional level.®® Accordingly,
‘the region’s courts were vested with the power to review and repeal any
administrative measures or orders in the region that contradicts with the transitional
charter and the region’s constitution’.'® However, as per this proclamation, the final
authoritative constitutional review power rested with the region’s Supreme Court.
In this regard, Art. 14 of the region’s transitional court establishment proclamation

reads as follows:

12 In this paper, the terms ‘constitutional review’ and ‘constitutional interpretation’ are
interchangeably used to refer to the review of legislations and administrative or judicial actions for
conformity with the regional constitutions.
13 Transitional Period National/Regional Self Governments Establishment Proclamation, Art. 3 (1).
The region at the time composes three ethnic groups namely Amhara, Agaw Kamirgina, Agaw
Awongigna. Though, the Transitional period Region 3 Constitution extends the recognized nation,
nationalities of the region to all inhabitants of the region and entitled express recognition to the
Oromo nation. (See ANRS Transitional Period Constitution, Art. 2(4)).
14 Transitional Period National/Regional Self Governments Establishment Proclamation, Art. 2(3) &
15(1A).
15 ANRS Transitional Period Court Proclamation, Art. 5. The proclamation established three-tier
regional courts namely Supreme Court, High Courts, and Woreda courts.
18 1bid, Art. 6 (4).
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The Supreme Court of the region shall have the following judicial powers;
1. It shall have appellate jurisdiction over cases that come from the high courts; and
its decisions shall be final.
2. It shall be in its power to give a final interpretation in 'legal disputes' emanating

from the regional constitution and other laws passed by the council.

Accordingly, the Supreme Court had the power to render a final decision on the
claims of constitutionality. The proclamation empowered the regional Supreme
Court to give a final decision on constitutional disputes on the constitution and
laws passed by the state legislature i.e., state proclamations. Concerning the
constitutionality of subordinate legislations and acts (such as administrative
regulations and directives), all regional courts were empowered to review and
quash those acts.'” Regarding this, the region's Supreme Court has appellate
jurisdiction and the power to render the final authoritative constitutional review

decisions.1®

Later, under the 1995 FDRE constitution, the ANRS was recognized as a member
state of the Ethiopian federation.'® This constitution empowered the regional state
legislatures to draft, adopt, and amend their respective regional constitutions.?° In
effect, the ANRS constitution replaced the transitional period constitution with the
1995 regional constitution. This constitution vested the power to interpret regional
constitutions to the State Legislature and an advisory body known as the
constitutional Court.?! Accordingly, the Constitutional Court was mandated to
receive cases having a constitutional dispute, investigate the same, and where it
deems there is a necessity to interpret the constitution, submit its recommendation

to the State Council.??> The Constitutional Court’s power and selection of its

7 Ibid.

18 |bid, Art. 14(1).

19 FDRE Constitution, Art. 47(1/4).

2 |bid, Art. 50(5).

211995 ANRS Constitution, Art. 66-68.
2 |bid, Art. 67 and 68(1).
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members were almost identical to the current federal and regional Council of
Constitutional inquiries, except for its naming.?® The State Council renders a final
decision on the constitutional dispute claim.?* The constitution limits the power of
the courts only to referral, like a centralized constitutional review approach.
However, the constitution adopted a non-judicial model of constitutional review
system, in contrast to the Transitional Period model. Empowering the State
Council, the body mandated to interpret the constitution, however, violated the
notion of separation of power as the legislature was entitled to examine the

constitutionality of a law of its own making.

In 2001, the 1995 ANRS State Constitution was Revised (Revised ANRS
Constitution) by Proclamation No. 59/ 2001. This constitution is still in force with
few amendments.?® The Revised ANRS Constitution entrusted the power to
interpret the regional constitution to the Constitutional Interpretation Commission
(CIC) and Council of Constitutional Inquiry (CCI). The CIC members are drawn
by way of representation, from every Nationality and Woreda/District Councils
found throughout the region,?® whereas the CCI members' composition, selection,
power and function is made in an almost exact manner to that of the former
Constitutional Court.?” Both organs started operation in 2015 following their

establishment by Regional Proclamation No. 224/2015 and 225/2015, respectively.

2 The Constitutional court here is not as such equivalent with Centralized judicial review system
Constitutional Courts. Instead of that, it serves as an advisory body of the State Council in resolving
constitutional claims. The court consists of 11 (eleven) members. Those are; the President and Vice
President of the regional Supreme Court serve as Chairperson and Vice-Chairperson of the Court,
respectively, six legal professionals of acknowledged integrity, to be appointed by the regional
council, upon presentation by the head of the regional government and three representatives of the
council of the regional state, to be elected from among its members. (Ibid, Art. 66).
241995 ANRS Constitution, Art. 67 (2).
% The Revised Constitution of the Amhara National Regional State N0.59/2001 (Revised ANRS
Constitution); The Revised Amhara National Regional Constitution Amendment No. 1 Approval
Proclamation N0.112/2005; The Revised Amhara National Regional Constitution Amendment No.
2 Approval Proclamation No. 127/2006.
%Revised ANRS Constitution, Art. 70 (1).
27 |bid, Art. 72.
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3. The Institutional Framework and Model of the Current Amhara
National Regional State Constitutional Review System

3.1.Selection, Composition and Termination of Constitutional
Interpretation Commission and Council of Constitutional Inquiry
Members
The ANRS CIC is empowered to resolve any constitutional dispute arising out of
ANRS laws/acts. By doing so, it has been mandated to ensure regional
constitutional supremacy. The body consists of the representatives nominated,
based on the double standard of the principle of territoriality and identity, from
administrative District Councils and Nationality Councils, respectively.?
Currently, the ANRS CIC has 172 (one hundred and seventy-two) members.?° The
body has its own secretariate and also, elects its own chairperson and secretary
from its members.®® The secretariate of the State Council serves as the office of
CIC Council !

Morover, the CCI has a mandate to investigate the existence of a constitutional
dispute and submit its recommendation to CIC for a final decision.®? The body
comprises of 11 members: the President and V/President of the ANRS Supreme
Court, who shall serve as Chairperson, and VV/Chairperson of CCI, respectively; six
lawyers appointed by state legislature upon the recommendation of the regional
head based on their professional efficiency and code of conduct; and three persons
designated by the State Council who are submitted by speaker of State Council for

approval.®® The later three persons are designated from the state legislature.3*

28 |bid, Art. 70 (1); A Proclamation Enacted to Establish ANRS Council of Constitutional Inquiry No.
225/2015, Art. 4 (ANRS CCI Proclamation).

2% Members of ANRS CIC members (2015-2020). On file with the author.

30 A Proclamation Enacted to Establish ANRS Constitutional Interpretation Commission No.
22472015, Art. 5 (2) (ANRS CIC Proclamation).

31 Ibid, Art. 14(2).

32 See Revised ANRS Constitution, Art. 72(2); ANRS CCI Proclamation, Art. 5.

33 Accordingly, the ANRS CCI composes the first two members from the judiciary, the appointment
of those six legal experts involves the role of the executive and legislative and the last three
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Regarding the termination of CIC and CCIl members, in principle, their termination
is at the end of their term of office.® But, each member may be removed on
various grounds before the end of the term of office. A member of CIC may be
removed when the district or nationality council, which delegated them, decides so,
upon the initiation/request of the representatives.®® In the case of CCI, the
chairperson and the vice-chairperson are removed when they are removed from
their appointments as President and Vice President of the Supreme Court of the
region, respectively. Other members of the CCI may be removed on the grounds of
individual requests or on the request of the body that appointed them, disciplinary
measures, or incompetency.®” Such a removal should be approved by a majority
vote of the regional State Council.®®

The ANRS constitutional review system design has several potential strengths.
These include, among other things, ensuring dual protection for constitutional
rights guaranteed by the regional constitution and the FDRE constitution. For
instance, property right is guaranteed by both the federal and regional constitutions.
This entitles a claimant to seek a constitutional remedy before regional or federal
constitutional review organs. Secondly, adopting a non-judicial review approach of
constitutional review prevents judicial tyranny by limiting the role of the
judiciary.®® Thirdly, the representation within the CIC accommodates the

administrative and internal diversity of indigenous ethnic groups of the region.

members represented from legislature itself. Moreover, the selection of all ANRS CCI members are
directly or indirectly involves State Council.
34 Revised ANRS Constitution, Art. 71 (2D); ANRS CCI Proclamation, Art. 4 (4).
% See ANRS CIC Proclamation, Art. 6; ANRS CCI Proclamation, Art. 6; Revised ANRS
Constitution, Art. 76 and 89(3). In this regard, it’s important to differentiate the term office of five
years applied in case of CIC and CCI. The term office of CIC members is based on term of office of
local election for Woreda/ Nationality Council. While the CCl members term office is based on
regional election for State Council as those members are designated and appointed by State Council
except Chairperson and its Vice.
3 See ANRS CIC Proclamation, lbid, Art. 8.
37 ANRS CCI Proclamation, Art.8.
38 ANRS CCI Proclamation, Art.8 (3).
3 Assefa Fisseha, ‘Constitutional Adjudication in Ethiopia: Exploring the Experience of House of
the Federation’ (2007) 1 Mizan L Rev 11.
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Accordingly, all administrative districts are represented by one person, including
administrative districts of five recognized minority indigenous ethnic groups.*
Currently, for instance, out of 172 members of the CIC, Argoba ethnic group is
represented by one, Awi ethnic group, represented by twelve, Oromo and
Waghimra ethnic groups are represented by eight members based on the number of

administrative districts they have.*!

Fourthly, the periodical replacement of members of CCI and CIC every five years
indirectly ensures the constitution belongs to the living generation (living
constitution).*? In this regard, the term of office of the CIC is based on the term of
office of administrative Woreda/ Nationality Council based on the time span of
local elections.*® The CCI members’ term of office is based on regional election
time schedule for members of the State Council, except for the Chairperson and the
Vice. This opens room for the younger generation, not only to become a member of
each organ, but also to interpret the constitution based on the interest of the living
generation. The institution is also in a better position than ordinary court judges to
entertain socio-economic rights, since the composition of the CCI (advisory body)
is made up of multi-disciplinary professionals.**

40" The minority indigenous ethnic groups recognized to have their own nationality Administrations
in ANRS are Argoba, Awi, Kimant and Oromo and Waghimra ethnic groups. The Nationality
Administrations works on ensuring the right to self rule and group rights of each ethnic groups
within their respective territorial administrations (Revised ANRS Constitution, Art. 73-82).

4 ANRS Constitutional Interpretation Commission Members Form (2016) On file with the author.
42 For instance, one of the critics of several USA State Supreme Courts are judges appointed for life
cannot satisfy the needs of future generation to make a constitution alive. However, in the case of
ANRS constitutional review, this is less problematic due to the system opens room for younger
generation that makes 'the earth belongs . . . to the living' as Thomas Jefferson declared it, which
one generation cannot bind another. (Jack L Landau, 'Some Thoughts about State Constitutional
Interpretation' (2011) 115 Penn St L Rev 853).

43 Revised ANRS Constitution, Art. 76 and 89(3); ANRS CIC Proclamation, Art. 6.

“ For instance, when data for this research collected in 2018, the eleven members of the ANRS CCI
are President and Vice President of State Supreme Court, Legal advisor of Chief Regional
Administrator, Legal Advisor of State Council Speaker, Head of Regional Justice Bureau, One
Instructor of Law at Bahirdar University, Head of Regional Civil service Bureau, Head of Federal
Consumers Association, Head of Regional Environmental Protection Bureau, Head of Trade
Bureau, and one Member from former ruling party (former Amhara Peoples Democratic
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However, the above potential strength doesn’t mean that the institution is immune
from drawbacks that hinder it from ensuring regional constitutional supremacy.
The potential limitations and drawbacks related to the institutional and legal
frameworks including composition of members has been analyzed in section 5 of

this article.

3.2.Model of Amhara National Regional Sate Constitutional Review
System

Constitutions across the world have broadly devised two approaches of
constitutional review. Those are constitutional review tasks carried out either by
the regular court/diffused model or specialized constitutional court/centralized
model.*® In the diffused model, all courts at different levels entertain constitutional
cases. In the centralized model, the special constitutional court disposes of the
constitutional issue centrally. Still, there are approaches in which constitutionality

of issues are entertained by a political body or through a referendum.*®

In the case of the Revised ANRS constitution, the CIC and CCI were structurally
established under chapter seven of the Constitution. The English version of the
Constitution’s chapter caption entitled as ‘structure and powers of the judiciary’
and the Amharic version (final legal authority) caption could be literally translated
as ‘structure and power of courts’.*’ On the basis of this, the CIC and CCI can be
considered as independent judiciary*® that may lead to the argument that the ANRS
constitutional review system follows the centralized review model. However,

looking at the composition and proceedings of the CIC, it seems to also tilt towards

Movement). The diversity of composition of members from different sectors gives a chance to CCI
members to examine one case from different professional disciplines. (On file with the Author).

4 Andrew Harding (2017), The Fundamentals of Constitutional Courts, International IDEA
<https://www.idea.int/publications/catalogue/fundamentals-constitutional-courts>  Accessed 25
October 2020.

46 |bid.

47 The Ambharic version caption of Chapter seven says ‘(101 ‘[1010 D007 DO0O00 00 0000,
This could be literally translated as ‘structure and power of courts’.

48 See Revised ANRS Constitution, Art. 64-72.
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a non-judicial model of political review system as almost all members of CIC are
politicians who are gathered from administrative districts or representatives of
Nationality Councils.*® Furthermore, the decision-making procedures also resemble
that of a parliament session, which is conducted without the hearing of parties.>
Besides, since the final say is based on the take of politicians,! the review system

more or less can be attributed to a political review system.

4. The Power and Jurisdiction of ANRS CIC and CCI vis-a-vis Effects of
their Decisions
The scope of power and jurisdiction of constitutional review organs is usually
interlinked with the model they have adopted. In the diffused system, ordinary
courts interpret constitutionality of acts incidental to concrete, real and justiciable
cases to minimize active involvement in the competence of the legislative and
executive branches.®? In contrast, the functions of constitutional court have
apparent judicial and political characters in countries that have adopted centralized
review model. To this effect, there is an extensive and wide-ranging power and

jurisdiction given to the constitutional court.>

Moreover, in federal states having a state constitution, the model of regional
constitutional review is mostly similar to that of the approach of the central
government.> For instance, in Argentina, Australia and Mexico, the constituent
units adopted the decentralized/diffused model of constitutional review equivalent
to that of the federal government.>® Consequently, the claim for constitutional

review is based on justiciable and concrete cases or controversies.®® Similarly, in

49 Revised ANRS Constitution, Art. 70 (1); ANRS CIC Proclamation, Art. 4.

%0 1bid, Art. 13 and 19 (4).

51 Regassa (n 1) 42.

%2 Fisseha (n 39) 8.

%3 Rudolf Streinz, ‘The Role of the German Federal Constitutional Court Law and Politics’ (2014)
31 Ritsumeikan L Rev 96.

% Marshfield (n 1) 1161; Marko Stankovi¢, ‘The Significance of Judicial Review of Sub-National
Constitutions and Laws in Federal States’ (2014) 3 Belgrade L Rev 83.

% 1bid.

% |bid; Fisseha (n 39) 8.
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the centralized constitutional review model, states such as Germany (lander), the
sub-national governments have also established centralized constitutional courts at
the constituent unit levels.>” The constitutional court is vested with the power to
entertain abstract and concrete cases, political and non-political questions, and
constitutional complaints including rendering advisory opinions.®® In such a
system, the role of ordinary courts is usually limited to referring constitutionally
suspected cases to the constitutional court.

In some jurisdictions such as Switzerland, the cantons are free to establish a
constitutional court that can review all the laws and ordinances of the canton.®
Some cantons have done so, including the canton of Jura (Art. 104 Constitution of
Jura), the canton of Vaud (Art. 136 Constitution of Vaud), the canton of
Graubiinden (Art. 55 Constitution of Graubiinden), and the canton of Geneva (Art.
124 Constitution of Geneva). Other cantons prefer Courts of Appeal to act as a

constitutional court.

In the case of the ANRS constitutional review system, even though Articles 70-72
of the Revised ANRS Constitution provide for the power and function of CIC and
CCl, the Revised ANRS Constitution has not been clear regarding their respective
scope of power and jurisdiction. For these reasons, it seems the State Council has
enacted the establishment laws of the CIC and CCI. Each proclamation further
defines the power and function of each body through Proclamation No. 224/2015
and 225/2015. However, various scholars oppose the State Council’s issuing of

laws that regulate acts of the constitutional adjudicator on the ground of conflict of

5 Twomey, (2); Arne M. M. Nova vas, ‘Individual Complaint as a Domestic remedy to be
exhausted or Effective within the meaning of the ECHR; Comparative and Slovenian Aspect’
(2011)  <http://www.concourts.net/lecture/constitutional%20 complaintl.pdf> Accessed 19
November 2019.

%8 Donald Horowitz, ‘Constitutional Courts; A Primer for Decision Making’ (2006) 17 Jo. of Dem.
125.

9 Mahon (n 4) 149.
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interest between the two.%° In other words, the legislature designs such a law in a
manner satisfying their political appetite that enables the body to dictate what

legislatures and executives must or must not do by blocking the popular will.%

The following subsequent sections examine the specific power and functions

entrusted to the ANRS constitutional review organs.

4.1. Abstract and Concrete Review
Abstract review is a kind of review not incidental to cases while concrete review is
an instance of an event of the case.’? Abstract review is recognized in the ANRS
CCI statute.®® Accordingly, the Council of Constitutional Inquiry (CCI) is
empowered to handle constitutional interpretation cases on any non-justiciable
matters (cases that cannot be entertained by courts). The political organ of the State
Council and regional executive bodies are the only authorized bodies that are
entitled to submit an abstract case to the CCI supported by at least one-third of
their members.%* The claim can be raised on the power of issuance of laws or other
matters related to the division of power. The application for abstract review should
include the disputed constitutional provision that needs to be interpreted, the
provision of the relevant international agreement ratified by the country, if
necessary, and the potential impact of the contested law.®® The concerned higher

official of the body requesting constitutional review should sign the application.

60 Regassa (n 1) 57; Antonio Baldassarre, ‘The Constitutional Court of Italy - the guarantee for its
independency', Proceedings on the Role of the Constitutional Court in the Consolidation of the Rule
of Law, European Commission For Democracy Through Law (Venice Commission), 48(1994)
<https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL -
STD%281994%29010-e >Accessed 01January 2021.

61 Mahon (n 4) 149.

62 Adem Kassie Abebe and Charles Manga Fombad, 'The Advisory Jurisdiction of Constitutional
Courts in Sub-Sahara Africa' (2013) 46 Geo Wash Int'l L Rev 55.

8ANRS CCI Proclamation, Art. 18(2C).

8 ANRS CCI Proclamation, Art. 18(2C). This sub-article, dictates that CCI has power to deal with
the issue of political and non-political questions at the regional level, like that of centralized
constitutional court states.

8ANRS CCI, The Procedure of Constitutional interpretation applications, Admission, Investigation,
and Decision making Directive No. 2/2016, Art. 5(2) (ANRS CCI Constitutional Interpretation
Claim Procedure Directive).
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Moreover, ANRS CCI directive on Constitutional Interpretation Claim Procedures
empowers different organs to submit claims on the constitutionality of laws. The
parties entitled to claim for the constitutionality of laws are individuals having
vested interest, political parties, governmental and nongovernmental organizations
(NGOs).% Yet, the directive neither comprehensively provides for the list of each
body nor identifies whether or not the claim is only related to non-justiciable
matters. However, since the law expressly limits the bodies and procedures to
claim for the constitutionality of non-justiciable matters, the provision impliedly
entitles organs with vested interest to claim for an abstract review on justiciable
matters. In such a case, the law neither requires the parties to have a real case
(except cases brought before the court) nor exhaustion of local remedies.®’

Concrete review is another review mechanism which is constitutionally guaranteed
under the Revised ANRS Constitution and subordinate regional legislations.®® The
existence of dispute and contestation of law as unconstitutional implies that
entertaining of cases is incidental to conflicting parties on the issue. Such contests
may be brought before courts or administrative bodies. Unlike abstract review,
there is a wide range of parties entitled to submit cases for concrete review
including individuals, Human Rights activists, NGOs, political parties, Human
Rights Commission, and the Ombudsman.®® The claim of constitutionality over
concrete cases can be submitted to the CCI by the court which was entertaining the
case, or by parties in dispute. The court forwards a case to the CCI when the

8 Ibid.
57 Ibid.
8 See Revised ANRS Constitution, Art. 72(2); ANRS CCI Proclamation, Art. 18(2A-B). Art. 72(2)
of the Revised ANRS Constitution reads ‘“Whenever a case arises alleging that law', regulation and
directive issued by the regional state organs have contravened or come into conflict with this
constitution and is thereby submitted to it either by the pertinent court or parties in dispute the
council shall present such findings as may have been obtained out of its examination and
investigation on the commission for the latter’s final decision’.
8 Revised ANRS Constitution, lbid, Art. 72(3A). Getahun argues the power to initiate cases for
constitutional review by a number of actors including individuals Human Rights NGOs, political
parties, and that could include the established national Human Rights institutions. (See Getahun
Kassa, ‘Mechanisms of Constitutional Control: A Preliminary Observation of the Ethiopian System’
(2007) 20 Afrika Focus 75).
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concerned party presents his/her request before the court and only if it believes
there is a need for constitutional review in deciding the case. Where the court
rejects the constitutionality claim/s over the case, the party can submit his/her
request to the CCI within 30 days from the date the court decided not to forward
the claim to the CCI.

Thus, both abstract and concrete review procedures are entertained through a
posteriori review system where the law is contested after its enactment.”® In this
respect, the Revised ANRS Constitution and other ANRS laws do not anticipate
the possibility of a priori constitutional review in which the review of
constitutionality of laws is initiated by political organs before they are enacted by
the legislature, or after they have been enacted but before they are put into
implementation.”* Abstract review is important to: enhance constitutionalism by
fixing doubts surrounding the constitutionality of proposed laws; helps to
overcome the legislative-executive political deadlock; and helps to avoid the socio-

political and economic cost that any delay in enacting laws may cause.”?

4.2. Constitutional Complaints
Constitutional complaint represents an instrument to claim violation of
constitutionally guaranteed fundamental rights of individuals through an act of
state authority. It can be claimed in the form of a popular complaint (actio
popularis), in the interest of the public, and for private interests.”® Many member
states of federal countries recognize constitutional complaints. For instance,
member states of the Russian Federation (Adigea, Baskiria, Buryatia, Dagestan, the
Kabardino-Balkar Republic, Karelia, Koma) and in Germany, the lander,

Constitutional Courts of Bavaria, Berlin, Hessen, and Saarland recognize

0 ‘Constitutional Review in New Democracies’, Briefing paper, Democracy Reporting
International, (2013) <http://democracy-reporting.org/files/dri-bp-
40enconstitutional_review innewdemocracies2013-09.pdf> Accessed 10 January 2020.

1 1bid.

2 Abebe and Fombad (n 62) 115.

3 Nova vas (n 57) 4.
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constitutional complaint system.” In our case, even if the Revised ANRS
Constitution is silent about constitutional complaint, the ANRS CCI proclamation
entitles ‘any person who alleges that his/her fundamental rights and freedoms have
been violated by the rendered final decision by a government institution or official
may present his/her case to the CCI for constitutional interpretation’.” The term
‘any person’ embraces both natural and legal persons having vested interest, giving
both the right to claim for constitutional complaint.”® A legal person can also
submit a constitutional complaint on behalf of the public.”” For instance, civil
society organizations engaged in environmental rights may present a constitutional
complaint to the CCI on the violation of the right to clean and healthy environment
after exhausting final decisions from the concerned government organ. Under such
a circumstance, the applicant is required to have a final decision against which no

appeal exists along the same path.”®

At this juncture, it is important to note the role of courts in constitutional
interpretation. Regular courts have a judicial referral role in entertaining
constitutional disputes.”® Whenever any constitutional issue arises in judicial
proceedings, courts are required to submit cases to the CCl, if they believe that there
is a need for constitutional interpretation.®° Such referral power presents courts with
the opportunity to undertake preliminary constitutional interpretation. Courts have
the discretion to determine whether there is a constitutional issue and whether
resolving such an issue is necessary to resolve the dispute before them. If they find

that a constitutional dispute exists, courts will have no authority to continue

" 1bid, 5.
5 ANRS CCI Proclamation, Art. 20(1).
6 ANRS CCI Proclamation, Art. 2(1H) & 20(1).
7 1bid.
78 1bid, Art. 20(2).
9 Ibid, Art. 19.
8 The Revised ANRS Constitution centralizes all constitutionality issues to be entertained by CCI and
CCI irrespective of the hierarchy of laws/acts including regulation, directives, decisions of
government body, public officials, and other acts. (Revised ANRS Constitution, Art. 72 (2)).
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entertaining the case and must refer the case to the CCI1.8! However, there is no
specific guideline or principle of constitutional interpretation employed to decide
whether the issue at hand satisfies court referral or not.

4.3. Advisory Opinion
Advisory opinion is vital especially before the enactment of a law, to prevent the
legislative-executive paralysis of a certain law.82 In some jurisdictions,
constitutional adjudicators give an advisory opinion to government organs. Such as
in the 11 states of the USA, state courts render an advisory opinion at the request of
the political organ on important legal or constitutional questions.® In contrast, the
USA Supreme Court rejects the request for an advisory opinion based on the
principle of separation of powers and the ‘case or controversy’ requirement in Art.

111 of the USA Constitution.®*

In the case of ANRS constitutional review system, the Revised ANRS
Constitution, ANRS CIC, and CCI laws neither anticipate the procedure for
seeking advisory or consultative opinions on constitutional disputes nor such has
occurred in practice. Instead, the ANRS CIC and CCI seek advice from other
experts and institutions.®> The lesson from Tigray Regional state shows that the
region’s CIC consensually renders an advisory opinion (consultancy service) on
constitutional interpretation.®® This implies that the Tigray National Regional State

system is engaged in proactive approach to resolving constitutionality issues before

81 If a constitutional dispute exists the CCI passes its recommendations on the issue to the CIC for a
final decision. However, if a constitutional dispute doesn't exist, the CCI sends the case back to the
court that referred it.

82 Abebe and Fombad (n 62) 106.

8 Accordingly, the constitutions of Colorado, Florida, Maine, Massachusetts, Michigan, New
Hampshire, Rhode Island, and South Dakota authorize their supreme courts to give advisory
opinions. In Alabama and Delaware, judicial advisory opinions are authorized by statute. North
Carolina’s court gives advisory opinions without express statutory or constitutional authorization.
(Mel A Topf, 'The Jurisprudence of the Advisory Opinion Process in Rhode Island' (1997) 2 Roger
Williams U L Rev207).

84 Abebe and Fombad (n 62) 62.

8 See ANRS CIC Proclamation, Art. 19-20; ANRS CCI Proclamation, Art. 24.

8 A Proclamation Enacted to Determine the Power and Function of Tigray National Regional State
Constitutional Interpretation Commission No. 228/2012, Art. 7(2) (Tigray NRS CIC Proclamation).
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the laws are enacted (priori review system), in addition to posteriori review of

constitutional cases.

In my view, even the CIC members in ANRS are less competent to give an
advisory opinion (as they are political electorate rather than professional experts),
but such is not a problem in the case of CCI since most of its members are highly
qualified legal experts. If the CCI renders a pro-active advisory role to other
bodies, it helps prevent harm and avoid the wastage of resources on enacting and
enforcing unconstitutional rules. Particularly, it is beneficial when this is exercised
before the adoption and enforcement of laws.®” Moreover, the informative role of
an advisory opinion is very crucial both in the ANRS and Ethiopian context,
primarily because the implications of constitutional provisions cannot be subjected

to adequate judicial scrutiny.8®

4.4. Effect and Status of the Constitutional Interpretation Commission
decision
Sub-national governments with different mechanisms of constitutional
interpretation follow their own approach towards the effect of constitutional
review. In some instances, if the constitutional interpreter finds that any review of
the statute would be unconstitutional, the whole statute is declared unconstitutional,
even though the statute might have some other provisions that are consistent with
the constitution. In other states, where a provision of a statute may be held as
unconstitutional, parts of the statute consistent with the constitution remain
applicable.?® Under the Revised ANRS Constitution, the effect of

unconstitutionality of laws or decisions is null and void when CIC declares it

87 See Abebe and Fombad (n 62) 114.
% Ibid 109.
8 Horowitz (n 58) 130.
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unconstitutional.®® Unless otherwise necessary, the effect of the final decision shall

remain limited to only that very law/provision.®

Accordingly, in principle, the CIC decision quashes only the provision of the law
interpreted, and not the whole statute. This dictates that the decision of CIC
prevails over the interpreted provision. In other words, if an interpreted provision is
a regulation, the CIC decision is above such provision and the same to other
hierarchy of laws. Besides, the decision on constitutional interpretation prevails
over the decision of courts/tribunals with the decision of the ANRS Supreme court
in its cassation bench. The CIC decision has a binding (precedent) effect on future

similar cases, unlike the ANRS Supreme Court cassation decisions. %

When the constitutional review process involves a decision of the
unconstitutionality of laws, the CIC may inform the body that issued such a law.
This helps the constitutional reviewers to know the intention of the framers on a
contested law, on the one hand, and to notify the body to reform such laws in
conformity to the constitution, on the other. That is why Art. 25(2) of the CIC law
provides that the CIC may notify the 'regional government’s legislative body’ to
amend, change or repeal the law in question within six months before a final

decision over its unconstitutionality is made.*

% Revised ANRS Constitution, Art. 9(1) cum Art. 70; ANRS CIC Proclamation, Art. 22.

% ANRS CIC Proclamation, lbid, Art. 22.

92 1bid, Art. 21(1).

% In this regard, there is a variation between Amharic and English Version on who is going to be
communicated. English version refers to communication to the regional government legislative
body (State Council), while the Amharic version says communication is to the body enacts the law.
In my view, the later is preferable for two main reasons. Firstly, the Revised ANRS Constitution
empowers CIC to dispose of the constitutionality issue of all laws enacted by any government organ
including executive and judiciary. Thus, for instance, if executive law is going to be
unconstitutional it's important to communicate to the concerned organ in order to inform them to
update the law. Secondly, Amharic is the final legal authority if variation happened between
Ambharic and English Version of ANRS laws. (See ANRS Zikre-Hig Gazette Establishment
Proclamation No. 1/1995, Art. 2(4) (ANRS Zikre Hig Proclamation)).



Reviewing the Regional State Constitutional Review System ...

5. Limitations of Amhara National Regional State Constitutional Review
System
The ANRS constitutional review system has a number of shortcomings in light of

minimum standards of constitutional review. Some of them are discussed below.

5.1.Independence of Constitutional Interpretation Commission and Council

of Constitutional Inquiry

The independence of constitutional review organs is required in both diffused and
centralized models of review. In diffused systems, ordinary courts have the power
to review the constitutionality of acts. Hence, the basic rules of fair trial rights,
including independence and impartiality of the organ and its members, apply to
those judicial organs.®* In the centralized model, constitutional courts should be
independent of any other organ to ensure the effective control of the three
government organs.® The prerequisite of independence, in its broadest sense,
refers to institutional, decisional, and personal aspects.*

In this regard, the independence of the ANRS CCI and CIC can be examined both
in light of their member composition and the institutions themselves. First, most
CIC members represent a political party at the District Council level. Besides, all
CCIl members are directly or indirectly required to have state legislature approval.

In the current context, it needs the consent of the ruling party since all State

% Fisseha (n 39) 1; OSCE (n 5) 56-61.

% Streinz (n 53)96.

%|nstitutionally, the organ should be independent from political interference by the executive and
legislatures. In decision making aspects of independence, which also related to impartiality, the
existence of adequate guarantees protecting the organ and its members from external pressures, on
one hand, and an outward appearance that the organ determines whether a body can be considered
to be independent and impartial, on the other. Personally, the procedure of appointment and
removal, guarantees relating to their security of tenure, remuneration, conditions of service, and
pensions of judicial officers of the organ including shall be adequately secured by law (UN Human
Rights Committee, General Comment No. 32, Art. 14: ‘Right to equality before courts and tribunals
and to a fair trial’, U.N. Doc.CCPR/C/GC/32 (2007), Para. 19
<https://www1.umn.edu/humanrts/gencomm/hrcom32.html> Accessed 25 January 2020).
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Council members are also members of the ruling party.®” Moreover, as the term of
office of the CIC and most CCl members are equivalent to the term of office of
electorates of District and State Council,%® respectively, the winners of each
election will become constitutional adjudicators. In addition, there are no rules
governing the security of tenure and possible reappointments of members of the
CCI. Nor are there term limits. This can create a situation where the ruling party

can influence decisions, for instance, through a promise of reappointment.®

Furthermore, eight out of eleven CCI members, particularly all legal professionals,
including the Chairperson and the Vice are nominated by the regional head of
government, who is both a member of the ruling party and State Council.»® In such
a case, it's hard to think s/he nominates those six legal experts free of political
influence. Thus, the opportunity to maintain the impartiality of members and
accommodating different interests, mainly in politically motivated cases, will be
rare.!%" Besides, there is no legal guidance that orders each member to act

impartially and neutrally in making decisions.

At this juncture, it is obvious that the constitution is apparently a legal and political
document. Hence, the framers might have intended to balance both interests by
giving such power to CIC and CCI. As it is a legal document, it is first investigated
and recommended by CCI members who are composed of legal experts. Then, the
proposal of legal experts is reviewed by the CIC members for a final decision, as

the constitution is also a political document.’? However, the CCI advisory role

% In the last two elections, the ruling party won 100% votes both at regional and local elections.
Thus, there is no possibility that opposition party member to become a member of CIC, as its
members gathered from the Woreda Council. In the case of CCl, even there is a member of CCI that
selected from the regional ruling party (then Amhara National Democratic Movement).

% See ANRS CIC Proclamation, Art. 6; ANRS CCI Proclamation, Art. 6.

% Abebe (n 5) 84.

100 see Revised ANRS Constitution, Art. 59(1), 68(1), 71(2C).

101 1n this regard, it is difficult to analyze the reality on the ground since there are no cases brought
before each organ.

102 Abebe and Fombad (n 62) 84.
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makes less impact to balance the CIC decision as the former has no binding
effect. 103

Moreover, if a member of CIC or government body of a certain location like
administrative/ nationality Woreda/Zone has a conflict of interest on the outcome
of the case, there is no prohibition clause that orders withdrawal of those
representatives during decision making. This may worsen particularly if the
litigation is between an individual and a certain district/Zone. The individual
litigants have no chance to express their views, unlike such a representative who
has a seat in the CIC.

Besides, structurally, the ANRS CIC members, particularly representatives selected
from Woreda, originally represent Kebele (lowest order of government) at District
Council.1® They are entrusted to review, even quash, laws adopted by the State
Council (highest Organ of the region) in the CIC. In such a case, the lowest order
of Woreda electorate of CIC will be in a psychologically very difficult position to
control the highest state electorates law/act, since the former are found in the
lowest political hierarchy compared to members of the State Council. Still, the
details of the founding, power and function of the CIC and CCI laws are enacted by
the State Council. Thus, as the institution and its members of CIC are under the
control of State Council, the State Council enacts directly through the proclamation
and indirectly through administrative hierarchy and financial allocation,® ‘the CIC
members are less likely to reverse or quash a law or act made by a body found in a

higher hierarchy.’1

103 Actually, in the case between Bahirdar City Development and Construction office vs. Bruhans
Beuty Salon and Training PLC, the decision of CIC is almost verbatim copy of CCI
recommendation.
104 Revised ANRS Constitution, Art. 96(1).
195 In connection to the detail of financial allocation of State Council to CIC and CClI, see section
4.4,
106 Kassahun (n 6) 42.
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Besides, concerning the personal independence security and tenure of the ANRS
CClI and CIC members, they have no constitutional or statutory immunity for being
a member of each organ. This affects their decisional independence because there
is no guarantee for their security. The exception to this being the three members of
the State Council designated to serve in the CCI that have constitutional immunity,

but this is on the account of their membership to the state legislature.'%’

5.2. Problem Related to Separation of Powers

Separation of Power is about the tripartite division of powers among the legislative,
executive, and judiciary organs in order to guard against abuse and concentration
of government power. However, a complete separation of powers is neither
practicable nor desirable for an effective government. Moreover, the nature of
politics determines the nature and scope of separation of powers.%® In the context
of the concentrated constitutional review system, the constitutional court is
considered as the fourth branch of government that controls the acts of the three
government wings. On the other hand, the function of entertaining constitutional
dispute in the diffused system belongs to the judicial organ'® whereas the power
belongs to the legislature or a parliamentary committee in the political review

system.

107 State Council members’ immunity is limited to the immunity from arrest or charge with a crime
without the permission of State Council except in the case of flagrante delicto of serious crimes.
Because, the immunity on account of vote s/he casts or opinion expression has been limited to
sessions of State Council, not extended to the CCI meetings. Thus, legally speaking, their Freedom
of expression in CCIl meetings is not as such free as that of State Council session. (See Revised
ANRS Constitution, Art. 48(4-5)). Also, the FDRE constitution can't guarantee immunity to any
member of state organs. This implies that they can't raise legislative immunity as a defence in
relation to offences/faults of Federal jurisdiction. (Dejene Girma, A Handbook on the Criminal
Code of Ethiopia, (Printed by Far East Trading P.L.C 2013) 117-118.

108 For instance, parliamentary system of government is attributed by the fusion of legislative and
executive power and the socialist constitution organizes government on the basis of the Unity of
government power.

109 Harding (n 45).
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As we discussed earlier, the ANRS constitutional review system is institutionally
attributed to the political review approach while functionally characterized by a
centralized constitutional review model. In fact, there is a clear breakdown of the
separation of powers since the composition of the organ has strong ties to political
institutions. In these cases, it is difficult to limit the government authority and
ensure human rights protection without an independent body that can determine
whether the government has exceeded the limits of constitutional authority or not.
In this regard, the ANRS constitutional review system is additionally subjected to

institutional deficits that affect the overall process of constitutional review.

Regarding personnel separation of powers, all members of CIC primarily act in two
capacities, namely legislature at nationality/Woreda Council and constitutional
adjudicator at the regional level. Secondly, three members of state lawmakers
delegated to work in the CCI act as a legislature in the State Council and
constitutional adjudicator at the CCI. They can even act as a member of the
executive body simultaneously, since there is no prohibition clause on the issue.
Thirdly, the six legal experts appointed by the State Council can be nominated
from anywhere because there is no expressed provision for a specific criterion to
qualify for nomination. In such a case, s/he may be nominated from the executive
and legislative bodies.'*® This implies that there is a possibility of a fusion of
power that is concentrated in the hands of a single organ. Resultantly, the act
deteriorates check and balance among each organ of government.

Concerning the problems of functional separation of power, even if interpreting the
law and resolving disputes is the inherent power of regular courts, they are totally

excluded from disposing of any constitutional dispute except for referral of

110 In relation to this, it is not as such difficult if judges of the court were appointed as a legal expert
in CCl, because in both organs they entertain the case. The difference lies; in court, they dispose of
ordinary law cases, while in CCI entertains constitutional dispute, which is better to ensure the
quality of CCI decision or recommendation to CIC.
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constitutionally suspect cases.!' The ANRS CCI and CIC have monopolized
entertaining the constitutionality of any law irrespective of their hierarchy.!*2 Thus,
since the independent judiciary cannot control the constitutionality of acts of
legislative and executives, it is futile to expect that the ANRS CCI and CIC can
restrain the appetite of politicians, ensure check and balance, and limit government
powers. Instead of that, the political dimension of CIC/CCI controls independent
court decisions, but not vice versa.''® Lastly, in light of the institutional separation
of power, even if Revised ANRS Constitution has established CIC under the
judiciary/court structure (chapter 7 of Revised ANRS Constitution), Proclamation
No. 224/2015 and 225/2015 put the office of the CIC/CCI under the secretariat of
the State Council.!** The establishment of the CIC office within the office of State
Council deteriorates the apparent impartiality of the organ because it will make it a
fused political institution with State Council rather than a separate, independent

and impartial judicial organ.
5.3. Competence of Constitutional Interpretation Commission Members

The notion of competence in the context of constitutional interpretation organs
refers to a tribunal staffed with qualified and experienced persons. Individuals who
decide on the issue of constitutionality are expected to have the technical
knowledge required to deeply understand the content of legislations.**®> Conversely,

the profile of almost all CIC members reveals that they are political electorates, not

111 The constitution largely limits the role of regular courts in entertaining constitutional disputes.
Whenever any constitutional issue arises in judicial proceedings, the courts are required to submit
cases to the CCl, if they believe that there is a need for constitutional review. Then, if a constitutional
dispute doesn't exist the CCI rules and sends the case back to the court that referred it. But, if a
constitutional dispute exists the Council passes its recommendations on the issue to the CIC for a final
decision. (See Revised ANRS Constitution, Art. 72(3)).

112 The Revised ANRS Constitution expressly centralized all constitutionality issues to be
entertained by the ANRS CCI and CCI irrespective of the hierarchy of laws/acts including
regulation, directives, decisions of government body, public officials, and other acts. (See Revised
ANRS Constitution, Art.72(2)).

113 See ANRS CCI Proclamation, Art. 19.

114 See ANRS CIC Proclamation, Art. 14; ANRS CCI Proclamation, Art. 17(1).

115 Yonatan Tesfaye Fessha, ‘Judicial Review and Democracy: A Normative Discourse on the
(Novel) Ethiopian Approach to Constitutional Review' (2006) 14 Afr J Int'l & Comp L 75.
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lawyers and most of them lack the basic and sufficient legal knowledge. Moreover,
there is no qualification needed to be a member of CIC, except being selected from,
and by Woreda/ nationality Council.

The educational status of current ANRS CIC members shows that 10 persons (6%)
out of 172 representatives are holders of Master’s Degree, 69 persons (40%) are
BA Degree holders, and the remaining 93 persons (54%) hold academic
qualifications below a BA degree.!'® Moreover, the data shows that law-related
professionals among the representatives are less than ten individuals. Constitutional
interpretation cases often present the most complicated issues of the society, and
the right to be entertained by competent individual judicial officers is part of the
right to a fair trial that serves as one guarantee for access to constitutional justice.
Hence, the selection and recruitment of persons who serve in a position of
constitutional interpreter should fulfill the minimum qualification irrespective of
the model of review adopted by the state. For instance, in Germany, the sub-
national/ landers constitutional court judges are selected from judges working in
ordinary courts, professors of law at universities, lawyers in law firms, or other
non-judicial professionals.!*” However, the CIC in ANRS is composed of many
officials who do not have the necessary professional insight about the constitution.
One may argue that the problem of competency can be resolved by prominent
experts of CCl who prepare the initial draft and recommendation of the
constitutional case at hand. However, legally speaking, the CCI (legal experts)
recommendation cannot bind the CIC members. In effect, there is a possibility to

disregard the CCI experts’ draft proposal up on their wish.1

HEANRS Constitutional Interpretation Commission Members Form (2016) On file with the author.
117 Reutter (n 3) 4.
118 Actually, it is a little bit problematic as observed in one CIC decision as it is almost the verbatim
copy of the regional CCI decision.

105



Hawassa University Journal of Law Volume 4, July 2020

5.4.Financial Autonomy and Benefits

The financial autonomy of the constitutional review organ and the benefits
cosseted for the judicial officers of the organ affect the success or failure of
constitutional review. Without financial autonomy, no plan is effectively prepared
and executed. The ANRS CIC gets secretarial and financial ‘support’ from the
State Council.**® Legally speaking, the term ‘financial support’ is not equivalent to
‘budget allocation’ in terms of financial autonomy. The term ‘support’ gives wider
discretion to State Council on preparing and administering CIC’s budget. This
implies that, comparatively, the financial autonomy of the institution is even below
the three arms of government. Similarly, the CCI gets financial support from the
State Council.*?° In effect, the law expressly authorizes the CCI and CIC to meet
on a part-time basis.?! Such financial dependency indirectly obstructs the right of
access to constitutional justice and contributes to the delay of cases and poor-
quality decisions. In other words, lack of financial autonomy can make the

institution operate under the control of the state legislature.?

Furthermore, the CIC and CCl members are only entitled to allowance and
transportation expenses during meetings when it comes to remuneration and

benefits.!?> Members have no permanent salary or remuneration for being a

119 Revised ANRS Constitution, Art. 70(4).

120 ANRS CCI Proclamation, Art. 17 (2L).

121 As per Art. 13 of ANRS CIC Proclamation, they only meet up on calls where necessary to
discharge the constitutional responsibility and as pursuant to Art.13 (1) of the ANRS CCI
Proclamation, the CCI meet once in three months, except extra ordinary meeting called.

122 The Federal HOF and CCI experience shows each organ separately prepare and submit their
budget to the House of Peoples Representatives, and administer their own budget, up on approval.
(A Proclamation to Consolidate the House of the Federation and the Definition of its Power and
Responsibilities No. 251/2001 (HOF Proclamation), Art. 32; Federal Amended Council of
Constitutional Inquiry Proclamation No. 798/2013, Art. 31(Federal CCI Proclamation)).

123 ANRS CIC Proclamation, Art. 7. To this connection, the CCI issued directive that regulates the
allowance of CCl members during meeting and they travel to carry out such functions. Accordingly,
during the CCI meeting, the Chairperson should be getting eight hundred birr allowance and other
members entitled to seven hundred birr allowance per day. When they travel from their residence to
carry out the function of the institution their allowance is regulated by government appointees’
directive. (See ANRS CCI members Meeting and Travel Allowance Directive No. 1/2016, Art. 3-5)
(ANRS CCI members Allowance Directive).
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member of each organ. Moreover, in the case of exiting their responsibility, except
the Chairperson and the vice chairperson of CCIl and three designated State Council
members to CCI,'* all appointed legal experts of CCI and all members of CIC are

not entitled to get the rights and benefits of parting officials.
5.5. Abstract Claim by Local Governments

Abstract constitutional claim helps defend local government autonomy if dispute
happens between the regional and local governments or among local government
bodies regarding constitutionally guaranteed powers and functions.'?® It is also a
better mechanism to protect the regional government organs’ intrusion on the
constitutionally guaranteed powers and functions of the Nationality Councils.
However, the ANRS CCI law only empowers the State Council and regional
executive bodies to submit an abstract case.?® In other words, the power to submit
abstract cases is centralized at the state level, which is only entitled to the regional

legislature and executives.

The administrative hierarchies and Nationality Councils established by the regional
Constitution such as Zonal, Woreda, and Kebele organs of government are not
guaranteed to submit abstract reviews, at least, on their constitutionally guaranteed
powers and functions. This could have enabled them to protect local governments’
autonomy in the event of a conflict of interest that arises with a higher level of
government.'?’ Hence, the only way to challenge such kind of interference is

124 Here, bearing in mind that, those members entitled to such right and benefits are not due to their
membership of CCI, rather in the case of Chairperson and its Vice's, they are entitled being act as
President and Vice President of ANRS Supreme Court and in the case of three State Council
designated members to get such rights as per Art. 12-22 of the statute (See A Proclamation Issued to
Provide for the Rights and Benefits of Out-going Government Senior Government Officials,
Members of Parliament and Judges of ANRS No. 172/2010, Art. 12-32) (ANRS Outgoing Officials
Proclamation).
125 Reutter (n 3) 8; Marshfield (n 1) 1189.
126 See ANRS CCI Proclamation, Art. 18(2C).
127 See Revised ANRS Constitution, Art. 73-82 (Organization and powers of nationality
administration), Art. 83-95 (Organization and powers of Woreda administration) and Art. 96-107
(Organization and powers of Kebele administration). Currently, this is not as such problematic due
to all legislative and executive bodies are occupied by the ruling party, vertically and horizontally,
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through empowered regional organs to claim for an abstract review. However, it is
difficult to expect that the regional organ that has a big opportunity to intrude the
constitutionally guaranteed organization and power of sub-regional structures will

claim for the constitutionality of its own ruling.
5.6. Problem with Exhaustion of Local Remedy

Exhaustion of local remedy refers to situations where claims of violations of
individual rights have to first be brought before the competent first instance
tribunals, and these judicial remedies have been pursued, without success, as far as
permitted by local law and procedures.?® The rule of exhaustion of local remedies
is one of the requirements for admissibility of constitutional complaints under the
Ethiopian legal system. At the federal level, the exhaustion of local remedy is
required for constitutional complaints and justiciable cases entertained by
administrative organs.!?® Such exhaustion is not a precondition for cases
entertained by regular courts. The Federal CCI law has not provided an exceptional

circumstance where individuals bring their cases for constitutional review.

In some federations such as in the USA, Switzerland and Germany, it has to be
checked by the top federal judiciary or constitutional court to avoid the risk of
unconstitutional constitutional interpretation by states though diversity is still
possible in state courts.*® In the USA, for instance, the Federal Supreme Court can
only review state court decisions when it violates the 'federal law’.*3! In Ethiopia,

there is a federal law supremacy clause over state law in the FDRE constitution.

and they can easily dispose of the issue by party channel. But, if the opposition parties win and start
to administer a certain Woreda, the situation becomes a little bit problematic as bureaucracies
became more stringent.

128 Cesare P. R. Romano, The Rule of Prior Exhaustion of Domestic Remedies: Theory and Practice
in International Human Rights Procedures, (T.M.C. Asser Press, 2013) 561.

129 Federal CCI Proclamation, Art. 3(2b), 5(1).

130 Celin Fercot, ‘Diversity of Constitutional Rights in Federal Systems: A Comparative Analysis of
German, American, and Swiss Law’ (2008) 4 European Const L Rev 320.

131 In USA, based on the doctrine of 'adequate and independent state ground', the Federal Supreme
court has no jurisdiction to review a state decision which is adequately based on state grounds.
However, the Federal Supreme Court can review state decisions when it violates the federal law.
(Ibid, 318).
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However, the FDRE Constitution adopts the doctrine of constitutional supremacy
in which any law/acts or decision of government organ that contradicts with the
constitution shall be null and void.'* This indicates that, if the regional states
constitutional review organ decides contrary to the federal constitution, the federal
CCI/HOF has the mandate to correct such decision according to Articles 9(1),
62(1) and 84 (1) of the FDRE constitution.

In ANRS, the regional CCI law requires exhaustion of local remedies for the
constitutional claim on cases decided by courts and outside of courts.*®® The law
provides that the final decision is a decision where the case has been finally
investigated and no appeal lies afterwards. The ANRS CCI Directive No. 2/2016
on Constitutional Interpretation Claim Procedure defined the term ‘final decision’
as limited to exhaustion before the regional government organ. However, the law
doesn’t incorporate exceptional grounds for exemption to the exhaustion of local
remedies as applied in other jurisdictions and human rights conventions. Some of
the instances where the applicant can get exemption from showing exhaustion of
local remedies are: if local remedies do exist but they are very difficult to access; if
no effective remedies exist; if tribunals refuse to administer justice or they are not
independent and impartial or they render manifestly unfair judgments; and in case

of urgent issues or unreasonable prolonging of cases. 34

Sometimes, the delay in resolving a constitutional issue may have devastating
consequences. It may even lead to denial of rights, such as election right at the time
of election and other urgent issues. Unfortunately, the ANRS CCI/CIC laws have

132 Muluken Kassahun ‘The Relationship Between the Federal and Regional States’ Constitutional

Review System in Ethiopia: The Case of Oromia Regional State’ (2018) 7 Oromia LJ 22.

133 See ANRS CCI Proclamation, Art. 18(2b) and Art. 20(2). These provisions imply the exhaustion

of local remedy applies to cases decided outside of courts, whereas the ANRS CCI Procedure of

Constitutional interpretation applications, Admission, investigation and decision making directive

No. 2/2016 (Art. 9 cum Art. 2(3)) extends exhaustion of local remedy, for constitutional complaint,

to decisions given by three wings of government.

134 Silvia D’ Ascoli et. al., The Rule of Prior Exhaustion of Local Remedies in the International

Law doctrine and its application in the Specific Context of Human Rights Protection (2007)13, EUI

Working Papers LAW 2007/02 < http://ssrn.com/abstract=964195 > Accessed 25 January 2020.
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failed to consider those issues. In this regard, the provisional remedies guaranteed
in the civil procedure code, such as injunctions would partially fix/mitigate the
legal lacuna based on requirements provided for each temporal remedy.**

5.7. Minorities’ Rights Protection

Minorities usually, among others, demand recognition of their identity, forming a
local government, fair representation, power, and resource sharing at various
levels. % In this regard, the Revised ANRS Constitution grants sovereign power to
the peoples of the ANRS. Accordingly, the regional constitution has framed the
sovereign power of the region in a manner that accommodates diversity. In other
words, the Revised ANRS Constitution assures the rights of ethnic minorities in the
region. The constitution guarantees the establishment of a nationality council for
indigenous minority nationalities of Awi, Oromo, and Waghimra, in addition to the
subsequently recognized ethnic groups of Argoba and Kimant. Currently, there are
five ethnic local governments that are established in ANRS regional state.’

The Revised ANRS Constitution further mandates the CIC to be composed of
representatives of each ethno-national group.t® Currently, ethnic groups of Argoba
(1), Awi (12), Oromo (8), and Waghimra (8) are represented in the CIC of 172
members,.13® Such recognition is crucial to balance the interests of the majority and
minority ethnic groups of the region. Minorities will have the chance to
defend/present their concerns on matters affecting their particular interests.
However, without giving each minority veto powers, particularly on matters that

directly affect their interests, such representation only becomes symbolic.

135 For instance, see Art. 154-159 of the 1965 Ethiopian Civil Procedure code in the case of
temporary injunctions.

136 Assefa Fisseha, ‘Intra-Unit Minorities in the Context of Ethno-National Federation in Ethiopia’
(2017) 13 Utrecht L Rev 170.

137 Ibid

138 Revised ANRS Constitution, Art. 70 (1).

139 On file with the author (however, the file doesn't show whether the Kimant is represented in the
CIC, who recognized as a new ethnic group recently).
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Moreover, the above representation is not all-inclusive, as non-indigenous ethnic

groups have no guarantee to be represented in the CIC.14

Some Practical cases regarding constitutional interpretation in ANRS

Among limited number of cases brought before the ANRS CCI, only one appeal
case was decided by CIC. This case was between Bahir Dar City Development and
Construction office and Bruhans Beauty Salon and Training PLC.}*! The
constitutional claim was brought by Bahir Dar City Development and Construction
office against Bruhans Beauty Salon and Training PLC (the respondent). The Case
was initially started at Bahir Dar city First Instance Court. The base of the claim is
the agreement between officials of the claimant with the respondent to transfer
urban land lease holding through negotiation, contrary to the regional construction
bureau’s order of transferring such land via auction. For this, the latter sent a letter
to quash the contract between the parties. The respondent opened a suit at Bahir
Dar city First Instance Court to deliver the landholding according to their contract.
The court decided in favor of the claimant by reasoning the contract of land lease

holding is void as it is formed contrary to the regional government’s order.

The respondent appealed to the City’s high court and the court reversed the
decision of the lower court and decided in favor of the respondent arguing that the
contract was formed based on relevant regional and federal laws that allow the
transfer of urban land lease holding through negotiation. The claimant appealed to
the regional Supreme Court and federal Supreme Court cassation bench in which

140 Indigenous minorities are those ethnic groups that have traditionally lived in the territory of the
region. The non-indigenous groups are considered to be those groups that have migrated to the
region and that are indigenous to another region. Indigenous minorities have a right to their own
sub-regional territorial administration and a representation in the regional institutions including in
the constitutional interpreting organ. However, non-indigenous minorities do not enjoy such
specific protection in the region, and they can merely claim individual rights. (Christophe Van der
Beken, 'Federalism, Local Government and Minority Protection in Ethiopia: Opportunities and
Challenges' (2015) 59 J Afr L 161).
141 Bahir dar City Development and Construction office v Bruhans Beauty Salon and Training PLC
[2017], ANRS CIC Decision 01/2009 [2017].
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both confirmed the state high court’s decision. Finally, when the respondent
opened an execution of judgment file at Bahir Dar city first instance court, the
claimant alleged that the decision is contrary to Art. 40 (3) and 40 (6) of the
regional constitution and requested a judicial referral to the regional CCI.1*? The
court rejected the case by invoking that, there is no constitutionality issue to be
entertained at an execution stage. But, the claimant appealed the case to ANRS
CCl.

The CCl rejected the case by reasoning that there is no constitutionality issue based
on the invoked constitutional provision. Concerning the procedure of transfer of the
landholding, Art. 4(2) of the former Federal urban land lease proclamation No.
272/2002 and Art. 4 of regional regulation No. 6/2002 allow the transfer of land
lease holding through negotiation and auction. Hence, transferring of land lease
holding through negotiation is legally guaranteed at the time. The CCI reasoned
that disregarding the order of higher officials doesn't entail constitutionality issues.
The claimant, finally, appealed to the regional CIC, but the CIC also confirmed the
decision of CCI.

The summary of the case indicates that the court executing the decree rejected the
constitutionality issue based on the justification that a final decision has been
rendered by the federal Supreme Court cassation bench and files opened for the
execution of judgment are not subject to constitutional review. On the other hand,
the ANRS CCI and CIC rejected the case by examining the merit of requested
constitutional provisions. This raises the following main issues. Can a litigant party
claim for the constitutionality of an issue at stage where the judgment has reached

the stage of execution? Can the final decision of federal Supreme Court cassation

142 The invoked constitutional provisions read as follow; ‘Art. 40- The Right to Property...3. The
right to ownership of rural and urban land, as well as of all natural resources, is exclusively vested
in the state and the people as a whole. Land is a common property of the peoples of the regional
state and hence shall not be subject to sale or to other means of exchange.

6. Without prejudice to the people’s right to the ownership of land, the regional state shall ensure
the right of private properties to the use of land on the basis of payment arrangements established by
law.’
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be subject to regional constitutional review? Are the constitutional provisions

invoked for constitutional interpretation relevant to the issue?

Concerning the first issue, the court executing the decree rejected the case by
assuming that the final decision of the court at the execution stage is not subject to
constitutional review. The CCl and CIC decisions did not address whether the final
decision at execution stage is subject to constitutional review or not. In fact, after
the final decision, the CCI law allows claiming constitutional review directly to
CCI for individuals who allege their fundamental rights and freedoms have been
violated.!*® In other words, the constitutionality claims by a legal person, including
the claimant (Bahir Dar City Development and Construction office), after the final
decision is not expressly recognized. However, the CCI law is empowered to
investigate requests that any decision contravenes with the constitution.4*
Moreover, the CCI law entitles the interested party to present his request of
constitutional interpretation to the court handling the case irrespective of the stage
of the case (whether hearing or execution) and if the court rejected the claim, the

party can submit his/her request to the CCI within the prescribed period.**

Concerning the Federal Supreme Court Cassation bench (FSCCB) decision, the
court executing the decree indirectly assumed that a final decision rendered by the
FSCCB is not subject to regional constitutional review. But, the regional CCI and
CIC decision only examines the constitutionality of the Bahir Dar City
Development and Construction office transfer of land lease holding through
negotiation without touching upon the decision of the FSCCB decision. Basically,
there is controversy among scholars on the cassation power of the federal Supreme
Court over cassation bench decisions of regional state Supreme Courts, especially

in the context of their constitutionality and compatibility with the overall federal

143 ANRS CCI Proclamation, Art. 20.
144 |bid, Art. 18.
145 |bid, Art. 19.
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system.2#® In the above case, even if the decisions of the regional CCl and CIC
indirectly confirm the decision of FSCCB, the action indicates the possibility of
regional constitutional review organs to review FSCCB’s decision of cassation
over cassation. In doing so, the regional CCI/CIC considers whether the

constitutional claim is based on the regional constitution or not.

Concerning the merit of the case, the court executing the decree did not examine
the claimed constitutional provision to reject the request. The CCI/CIC investigated
and rejected the case, mainly, based on the textual principle of constitutional
interpretation. In entertaining the case, the CCl and CIC did not hear the response
of the other party (judgment creditor).}*” The decision of CIC confirmed the
decision of CCI. It is agreeable that there is no constitutionality issue in the case.
Because there is a mismatch between the constitutional provisions requested for
review and the fact of the case. Art. 40 (3) and 40 (6) of ANRS constitution deal
with public and state ownership of land, the prohibition of land sale, using of the
land based on payment established by law, whereas the constitutional claims base
is the land lease holding transferred to the respondent through negotiation, contrary
to regional bureau order to transfer through auction. The relevant federal and
regional laws recognized auction and negotiation as a means to permit urban land
lease holding. However, each law doesn't differentiate the circumstances and
authority to decide whether the land lease holding permit is either given through

negotiation or auction.*8

Bahir Dar City Development and Construction office (claimant) officials violated
superior order rather than constitutional and legal provisions. The respondent

should not be liable for the claimant’s official failure to observe superior order.

146 See Muradu Abdo, ‘Review of Decisions of State Courts over State Matters by the Federal
Supreme Court’ (2007) 1 Mizan L Rev 60; Mehari Redae, ‘Cassation over Cassation and its
Challenges in Ethiopia’ (2015) 9 Mizan L Rev 175.

147 The opportunity to be heard is based on the discretion of CCI/CIC and it is not available as a
right.

148 Re-enactment of Federal Urban Lands Lease Holding Proclamation No. 272/2002, Art. 4 (2);
ANRS urban Land Lease Holding Execution Regulation No. 6/2002, Art. 4.



Reviewing the Regional State Constitutional Review System ...

This case further indicates tthe need to regulate the problem of forum shopping,
which disputant parties may use the plurality of jurisdictional options of cassation
over cassation and regional constitutional review to affect the outcome of a lawsuit

in one’s favor.
Conclusion

This paper has attempted to address the extent of ANRS constitutional review
system in ensuring the regional constitutional supremacy at the state level. The
organs entrusted with constitutional interpretation (ANRS CCI and ANRS CIC) are
functionally attributed to the centralized constitutional review approach, whereas
structurally characterized by the political review model. The winners of periodical
elections establish their own constitutional adjudicators. Moreover, deficits in the
institutional structure, manpower composition and financial capacity of these
organs may make that supremacy lies not with the regional constitution but with
the political group that controls government power. The system itself is not only
designed to be part of and work in harmony with political organs but also the law

leaves no room for the judiciary to entertain constitutional matters.

In the absence of effective constitutional control design that can actually limit the
exercise of power, the notion of rule of law, check and balance, protection of
fundamental rights and freedoms of citizens guaranteed in the constitution became
an empty promise or constitutional poetry. Actually, the case disposed by the
regional CCI/CIC is a good starting point to entertain cases. Even if the regional
government and the claimant have interest on the outcome of the case, the CCl and
CIC decided against them based on fact and regional constitution. However,
impartiality and competency of the organs have not been brought to test by this
single case. The case, instead, indicates the need to regulate the problem of forum
shopping that parties may happen due to a plurality of jurisdictions between federal

and state organs.
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Therefore, the real progress that needs to be undertaken should be reforming the
institution in conforming independent and competent constitutional adjudicators
that perform their functions regularly. Regular courts should be empowered to
review the constitutionality of subordinate legislations. The power and function of
the constitutional review organ should also be extended to rendering an advisory
opinion on the draft law and receiving abstract claims from local government on
their constitutionally guaranteed powers. The law should also provide further
guarantees for minorities and more specific provisions towards the exhaustion of

local remedies with its possible exceptions.
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Abstract

One of the main manifestations in the pluralistic aspect of the Ethiopian legal
system is the adjudication of disputes arising from personal and family
relationships in accordance with sharia law. Sharia courts of the country have a
long existence in the country’s justice alongside regular courts for over half a
century. The personal and family laws of Sharia as well as its general legal
framework has been developed by two legal disciplines of Islam i.e. Usul al-Figh
(Islamic Jurisprudence) and Figh (Islamic law). These two fields of law are
developed by the schools of law (Madhahib) of Sharia that have been evolving and
contributing since the formative periods of Sharia law. Since the late 19" century,
a wave of contemporary Sharia jurists have arisen across the world bringing new
insights to the Sharia jurisprudence, besides the intellectual legacy of Madhhabs
for fourteen centuries. As a response to the long entrenched problem of blind
following of Madhhabs (Taglid) and the coming into decay of original thought in
the intellectual and legal tradition of the Muslim civilization, the modern day
jurists and leaders of Muslim communities have introduced various educational
and structural reforms to the understanding and application of Sharia law in the
modern period. Such reforms include the compilation of Figh Encyclopedias which
made access to the widely dispersed corpus of Figh ruling cross Madhahib’s legal
literature. Further, the 19" and 20" century reform movements have brought about
the establishment of national and international Islamic Law Academies which have
engaged in pronouncing rulings on the most controversial Figh issues of the time.
The content and approach to the study of Sharia law has been advanced in a way
that nourish fresh jurisprudential thought. This has contributed to the unified
interpretation of Sharia law in Muslim communities across the world. Such new
developments in the discourse of Sharia law would provide a good example for
national jurisdictions like Ethiopia where application of Islamic law needs to be
informed by the prevailing national and local realities.
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O1FERrE TUC NGA°-Ads Cav-Ag® AN, AL PLLON AP PN aoP'TT
Moo LVT TIC AoPLE +ETP RS CHPSE TLATT N91£L47 AL
LIEA: DATHVY® TLET oohhd: L4 M1 To7 A%1LI1TS &SP PAAN
OO0 AooPlG FN NI HALR PR TH/0ET RS AP LCAST
o-0T TS LTI NEGP Pch? NLST TIMSPCE P07 1T
ATV AWI8U9° £ POET héBE hS héAA9° ALHUT® N°LI0F AS
PAHATT AT T00LNN N7LLOHIN SBNAMT AL OF 187 INTFANG LTFA
H7& ¢ P049 AP L+4 °NC-0TT7 NYICT NAFA-AVTC AS N9GN9°-
hAPG RLE N91LL-ET IANTES  ALTAR PTG T H&T PolhA PherTd
FUCTH €TV AA PP WISV LNT@7 PFA PALS TST C100A TS
+koY Y 9eEI°: mPN HootE ALMPT GTo: ALY I0NP°-adbe PALS
FYEA PULP IPSELTET (4% NG/AT AGS N114T7 APOTHS 0040
N7LHNCOT AN OOT Y14P A0 PTG CAEANNG CA2AMNL LLEDT
FAN, £LLT oo Y114-P POLT WlSL WS CAtINC CTAALETT AT
N9 TIVCTH AOALTTD: P70 ao A9 +PHC 2T ST

AT PAT

Cch? NHSTHE OW69G: AP’ ALAALT PR I°CI°CE oot L7 Hooh§
AL T



Hoo)5 Plic3 ch 7 AL7FF ...
1. oo

PHU ZAhG CON-18L A”APEL PhIG ch 22C%TF PAM. AMNTTHS 425
o777 1 PULA TEE 1A AT 9PAG: PN4S WIS /0T hY14k
Cch? 2C%T 2C MNTo ONC AG A70N7 T AL PtovlbH LIPSA: (hdaB.l
chl oo 377 RiPR 34 AG 78 aowlckE PN AG COTOAN DR NUAP
AS 18993P WTT oowlt A ANNT® ATLPLTAT AT8.U-9° +&oP
AW LI T®7 BG hLLBEHTm7 NtaoAht: Y2993 P AG PAOVA /017
AL ANdALIFTo- NhHN Aohe T 9°hC NS PhdA 9°aC 0T Ao-+S
ANTFDS  Adkoo  AIL7UTA IAAN:"  Ph? haveR, AhAT  @A%L
ATeAMNE P ALY L7002 TF AL 1 ECO AR AR PAVA AS PY2295 T
/AT Adkore AG hoolN5FD GCLE WAT 0387 P20AG AN 1887
LT POLTANTE AGS NY14F Ph?S Shch 2C9T 0T Ch? NHDYE
ANET  COLTFANT  Oé h1-a0 3 ISP T164e ATSA  ovl&T RFAA::
NATEEE Ch? NHS1TE aoflin ALT n7970 9°0-1-%aot (AL a0 77,7 3P
AOPS ATVE® hoo 32 ST TN RN POHDTE PSS AaolP
PFEAT 069 /0T NF ATLPTGT ANT 18993P CAQUA /0T QAT
Gavg1 0T tdbao® PANT 72N, PAN goF4¢ LD 10

NATEELe Ph? 2CYT 3ént 4% G/0TT hHoBPD: PhSh-22A0 Haoy-
a1t bt tebao® AN ATLING Peh? Féhn £CST POLENR PTY°
Paolavl @7 hIP Ad-PS 17T MHO-SP@® PAM™MH Hoo?: 11934 NoMa-
P8 G/NAT TIEEoLe APE €TC 2/1934 A%T@y 1@ IA9° (PL.LPTFG
PGhN I°NC LT APE RTC 62/1936 AMM@rT A1L15 +L4EHPA: hHY
L ECT NG/NAFE ALLSETI 1 NANGCTa AL AT ALLLINVT®-:
THFAR 2CYET RO NLCT7 AMH Hood AN¢ hPe NpAT N1987 9.9°
PhboBl h1-a0 7T AALPT P04 G/NATT hIP Ak9® P7LeMGNST hAL
etmen-T ATPAT CN1% ANA TLLT: LY 4127 (49 G/NAT Phafol-A\
Ah1-ao 7k e ARG Nao P bl Nao 722 ad-PG AT (LAETVTo-
4 N3 AG/NAE Ad-PS oo0m TG 1LL-CF Mdalol- G NAAAN W7

U PATPRE bufLl-AP BIPNENLR STANAN (D6oBl) h1-a0F /715 1987 G.9°%
bofolo 14T DU RTC 17 ATPA 34(5) AG 78(5):
2 Mohammed Abdo, Legal Pluralism, Sharia Courts, And Constitutional Issues In Ethiopia, Mizan
Law Review, Vol. 5 No.1, 2011, p. 787 0162949 Hh, ov-0mé-i N5 @0T
M7 PANAY® GCL AT P7LALNT h7: ANEG hT N2e- AL aoPA avbmA
e PP NICTE PheX e h? R PR 9T #TC 17 19657 1A 173
LaoAn:ti:
3 PhafoleN N9 ®CL NWATF ARI° ACIMSHC PO APE #TC 188/1992 9.9°F
ao)(L £
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AR, AMAT AL PHAA (h1-a0 3 IR 1D FLCAAT MARS Y 8915 ¢
GIATT DIREI°T (thD Ad6h, hhAT LUTd AL Ptoowld RAILaolPr:
NN1-a0 3o aoR 8P el a0 33 P Ad-PS CINLE PETIT A 1169
G/AT NF MoPSTO T AT OLI° MADSTO h7 AN PF 496
@A AL Ptaoplt ALWPIT 40 h1-ov ¥k AD-PS PANT@ ao P
OLeLT  Akkoo hoLTA AAT  PYLOITT ORI POUA ST PTAP
PLCITPA:

POL% G/NATT Ak9® OtovAnt: (ch1-00 7772 OHNADT 183 aow/lr
N99LL477 Phofol- TCA?T AG PRAAAN 9°0C 0LPTT PSS G/MFTT hd9°
P97.2mSns- hPLT (Consolidation Proclamations) A@-T-1+m-:¢ Ah AL ovfNF
/0T Ui QA PO AChT aoPPC LHD-? Poofoanld T neHE AG mPAL
049 &/ NPTLA APLET (W1ed: e NaohiérT AL L5 A7

N4ofol-B (169 G/ TIMGHEe APE ATPA 4 AL ATLTINADT ANLY
/0T POLPCNH PIAG COAAN TEETT Acoqdl LAY POLPID P4G
h? 10 649 nAATIP Cah AN FEAPE NANASS PYL87957 T 29049 £7C
PAT aoAhFP oowld PAM- Ph APCYT 10 (49 AN UAT Ph?
NEAT7 AOAN BTAN: ANA AA-4Pdh hS 4P A AA-4Pdh AHCHC
POCT h22T aowldt PP TPA Oh aoCP LT 990000 AS £71.9MS
Pam-bt aohn AWP7T: 4P L79° AL AL POA@ 7A0NPS “IVNE-P W38 U-9°
24P ST POLIM HCHC w2077 P9%a0ant 917G HCE 10-::° ATHY
UA T PANAN® Cch? ALTINTE CL-OT@m PP PLHI° 9°0+-GaodT- PI°CI°C
AS PRV ALTE PAT® APTE N%A9° H4EL N9LTTF Poo-0Ag® Y1i-F
ONT: HALY LLE T4LA% ALLYT PINGG AS NaoflT AL A NoolP':
N7L4-hal LLE9° P+ MNP TICTT Mooq -l L1287 TAPS
8N PaAm-P T AG CHIPAC Ald AT ANATIP Cch? TG T aond T GTm@-::1°

4 PhboBl h1-00 7171 WrbR 78(5)

> HiL h*qv-

6 APAAT ool TCA?T PN P49 F/NAT APET PRCE MLFE? AL
ATIMShC POM A78 “18%9.e APE A78APT haP® hC Con (A7PR 1)
«Phololed\ (169 FCL MATT A% ATIMSHC POMN APE RTC BETE/THTIE> ol ST
SFAN::

7 Qboafolef\ (169 F/MAT A%I® ATIMGNC POTN WPET ATPA 3 LovAh:hA::

8 Muhammad Hashim Kamali, The Sharia: Law as the Way of God, in Vincent J. Cornell (ed.),
Voices of Islam (5 vols.), vol I: Voices of Tradition, Wesport, CT: Praeger Publishers, 2007, p. 149.
® Mohammad Hashim Kamali, Sharia Law: An Introduction, (Oxford:Oneworld Publications,
Oxford, 2008), pp. 40-41

10 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, (Cambridge:The Islamic Texts
Society, 1991), pp. xi-xvii. See also: kamali, Sharia law, supra note 9, pp. 249-250
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1497 NAdoBl h1-a0F/7 1 NPl P47 ©NF @0T OooPs:
AIAG POAHON HCHC W21 W8 AS A F1NC ool aoCPPT7 NooCw
Nobs NAOA  AA-APh  KTMGrE GHLIA:  HCHC 99706 A
L1V PTT WhovAk: #8599 P49 9T AP NRCATS 54" o0 T
-tk PPN Ch? aoCP LT wG AR £791PF AL NovooChvHE N4LI°T AS
PHoo' P49 APO 7T CHALY ATLFI9° AANT® $L-EA: PhT Wi4E
ARYE (A TNE) T AT 0dg A0 E9PC NA0N APoT AS (N7
(MOAT-  aoHhAl) LLE AIALP P54 ALYTE P04 avilpem, @12
NAFeXe 049 /0 APl A POAHON D9PFT  Aoo§ T 4.4,
PoLLITT P0LT WD aoCP 2T (ANA  AA-dPdh) hS HCHC o0
2T (4Pd) WOITST 0btE PAIMYT PTG F o0 T7 P 8¢ AS
POPET MmPAA PALT LLET®? MMoP: P09 ooCPLPTIS £7391PF
0HIND 0o71L AGol&TS LA A%1LL1 ARD ANAAL 10 (Pt
P09 MmPAA ALY €MD H/OET AooOLES ASNS PFEANT 9ATT AS
PACO-NCO 27 T13T®7 NPm AAaTINNE (ool A AT CANLD-7
PIAG POHON P24-1IC (169 hIT (Substative Laws of the Sharia) 0-FAAF AS
QAN ALBE TP ATEPT POLLLCTD ANg 9°n7 0 118

LV Are Pé% h? oowldt DFMAVT® Pt ANCT Yoot AS
NoeohhAT @ Poo-0AI” A2AML HooG - (teoHIN@: P04% ALTH NOG 0LC
hINES Tt E9°C AN aof Good 0T CHOTPA RAT G4IP DB
hLLER POLENLL APTE AILY T AmPAND- PSS AL hAT@-
FNeYF: AG LY 41 AlTCRPe av-0AI° hNLHON 049 hAd-+T hhid-
WAT@ ANTIPVET N4 MAACRE AP HOCNT AND- POEY G ch 2CoT
OWNT@ AN AG A7L9°3 AL AN PFT ettt 7% PPCAA:

2. P09 F¢r® WiOh AS +5°1 ALIETF e P

P0G h 3P ALV hHALL FANLT AS AT WD e H4CE AATEY
AN hHY  FANLT  ovhhdT A78  AALTE  RAS 71S Pk
PO IS AGS PAAL TIPUCT WPTT CHENP adl-dl AL PIF A9°LT
oo F9°VCT 0k P14 Tm7 ®89° LANGT M7 Ph?  WhlA1°T7

" @ChIS 5h NMeoAhF P 408 PHINA avAhFP (4% 91T APHT €Ch7T
NPA9° 1 AhAl GAI° avAhFP PP C4MNE PN T A5h L99° aoddats hS
N@- AE ACYP Vi1 Ptovlmel? PoognlAa-? Pa°An 1L Pov-Uovf A AT
GN%AMN FIICTS +HeTT TN PN 10 PR go-Uoo®F FIVICTS AT
CHAAS-OT @ H1NPT L29° U450 (AY4A) LOAA-:: Kamali, Principles, supra note 10 , pp.
14-44 gavAh-LA::
12 Kamali, Sharia Law, supra note 9, p. 9.
13 |bid, p. 10
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GO0 AIRE M hbl-dAN 10 PFIS PHY ALYTTS OHCS 271-A U (04T
PIGIET @ S oo P49 ch?D Fén ALTE BNAPT 01497 ATL ATe oF
Pch? AN, Noo@NLF AT 0P h1PTF7 060 POLT ALTPT h&CT
N9PLN LAP NAPO TS Pch? AAN F°VCT NFAT AOVFPRALT ALCT
MPLANT ATEUI TINLANE Ad-13 aoADT AS ChAd+ T ANLANTT hh g
G WLt PONSTD Cch? AdN @MAT ALPT A7S hdAD- ATAC AT15HN
AS APTYPN POLPCNNT Ahdw® 1047 PAANL OTFTT AS CReT h2rT
MWA P2L.eMmGNC Moo’ Lo adl-dN 1@+ QAP P49 T AL T
Hen habl-lN ARTIE AP @I PhAN L7 a%9°S whPL AXTAT N7LAT
AL ALWPT DR QAT CALTE TR EFRIO-E IANTES 08 (P
COOT NC +mPA®: P40 P0E% ALTET HLCID aoPlN LECUTPA::
+2e-6 CaLVt T (LLITav AF, PHLGD Phal MHATT Ahd +LCI10-
POLPCONT HE 13, AG NCON-T-52 AL 134G 1ANTE THLT 7006 ANT
P ANTPA PO 1T 10

Noo-NA9° TTVNLNNT @OT 497 APLTHPI V1 anFP ALTT Admn,
ONF et VIO AooICAP AAN  (AEAAL) QAD- PTG LLE 10
DA hHY RAG (9P vl AP P049 AL OU-At TPA PALl
POLCT G AL BTAAD: PavBanlfm- 9R04-4 (169 hhmINONT:
NINE? P1HAOh HooS T (HALIS RCASP £71.9VPTFG ooCP LT ao@-l&
NCoolOF@ Pov8G Goodl C9°C CALAAL 20NN, APTHShoo (910
CEeT AANLG HnFRrF (1PAL) QWA AfLT oo Pf N1 9°-t-h e
aoglh 1277 Poo-f\ao ChA@-PT PANL WLITHE ool APA.L AN
L0 LAMT Hooy SAGSA: NNV P49 ALV 9°04-6 AL Pavfovnl ¢ P
ol °ot-Goodt NaoAhdP 408 wWCM@TT Ph? ooCPPTF AS Tt
HCHC £7.912F CoL80F A7 MATNY U-AT O0NCT GoodF @0T hiNg
ago-gao®: CFANS- PING. aoaolPPT ARG MmO IO AL CtN1S
NOPSToG N+hde aof Good-+ AG hie AL ALP7 1H ASHIN- NAVY-
PN NF PPE NooPSTO: NOMk9® @07 LN NG To NaoPr AS
9L T POLIANT @ Mool NINCPMINE 22T SAPET PANGE-
AN AR I°CI°C oMt PP hTT AS NEST W47 &CH SHo- ING:'
LV (4%P A3 OAILEMS UNFF@ oof GoodF i0t@ NN PREY
TVCT-0E oNGET RS FTILPF @ ATAU9C CIER W10 (040)
+91L T 9PHS 0141 PTF W@ ACThS®Y hbmA VLA PP gow it
AMTo AHNAD- L9174 PN HINPTF 491 P00 2CYT hIPA
TN ALBNL ao9PNVET vk Y40 NPT he PA PANLEYTE PO ALTT

“oANR AN 2990 PALT ALTTS 579 Ph? FIPUCTH LT hadkei PP
oA 2T IC, Haramaya Law Review 8, (2019), 7% 81::
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ao PPN LUIC haoIPAP 9°CIC $LI° AT Good~F LOma- NINLD-
TG AL TANE AIGLLINT ALCAA: LV N0 goAng® ANA P7LTA
APIFP AL WP NILEP hovd-C AT 09° haoon AP AdN
LA Lh91 WG A-T%97L WINPT 4899, CANLEYT LS APTT PoomNt
-4t (Traditionalism) 9042 AQUA  AeIA0E  oo9°A: (GLSGP
PhaoNTICAR AS Lmé-P CAAN AhT AL ANFP TAKT PLALL Paol9°L LM
Poo-NNI° APO T CADPT AdldAN 1@ PHY 9°U6P e PIE oo
NA279° AT-049 049 9°6 TG aoCPLPTS PANEYE 2CHTS  HPLE:
amG+C MA@ (84L% M he9°F  Coolh Al AP N HA?
NAGORICAP €h? 9°%6e™ T LAT AN 9°0e™T 489Ut om0 1
A@Y3 0aoAn T (OPE: (PLavT ool Al oo TTG APO T OPT PAAT
CAY4N ONOT  oomSPLT®F  AGS  hedLovt HooGt AP PHINDT
+91L R4S POLALNTF PIPHS ACoAT Novhir AP@ T NN NooP'r
MLP NPT hhoonie PPLao CANLETT API° TV 1MNT@® AA°TES I,
1o PS9° LV P4 RrE TN AL 9L A NoohANeE
AR U0 LN° WD TGP CULFI P AS PHATIB T WCLDT NTLALC
LCE PN Te T 0497 ATt NCLLANT@ oo INCTS
PAMT AL UA HINP £7.91PFG AINVT ao(lt £LLT MTC hHEIT19°T
+b8eN,  POLLLTNT HL  PAALAT AANL  ootd ALCT 02 HooGol
TGN T LY Peh? APLdN AL ANT UINA AS HCICo-F T @ N
POt avlo08.T (PTFI° P WVHFHPPSL avi\n ACA4AHLT 191809° TGP
Ph? hLBL AS PRET hFLrE QWA fmShC 't 108 gy YLqd
WVHWFE NCh hood- CAANL TTI1F7 AS ANLT1ITT N199.9MmGhe AL AR
TS o0 INCT A%TeTE OC APALL P TA° Novanldi NONAP Phis
PCT oo@¥ (115" 9, A2970) 0PN BqT7 AOLT  Phéil  Ph?
T@LFPrT WG 4P PPN NPA PhT Wl8BL Poao-DAav. GNP PIE avlam,
Ao P OP:LA:" 2o L9 HooG 7 LaPMi@S POhéb@ PN oo-OAI°
TUNLON A1 hooCe AT ALI LN ANMATINT Hood &40 PPmA PHLY
ALl 92049 1@-::20

POTE® CALTE 9°04-4 PHY AUS 80O W74 P0G Hoo'ts P06G AL
avhem, AHLCT AONL PTLTFA®- €207 h/Hoo} Poo-NAIS Y1 L0S AT
GO9°-hbe  FPGSET  PolovAhl i@ hAL  AILeoAht® (1497 aIPC

5 Wy, h*qv-
6 SUHA TAJI-FAROUKI, Modern Muslim Intellectuals and the Quran, (Oxford University Press
2006), p. 250.
7 aNRE POEY ALV T2 YIS wd 147 1K 81
8 ‘H'%. ho7u-7 1% 81-82
© HY heu-T 1% 75
2 Hy. h*7v-
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Poo-NAao. GA9° Y LTITHPS PALTN AN ALTPAPA a0 1150 9°h-f-
A Bl TMNEL 1297 oo-(AI° PhA4 AC%E AThFD AS M Ahddd:
AZ°0L-NP M “ING4t  @LEPT AIAT AN Nomk9® &40
Poo-NAav-7 ATTEMNL PAANLS CAM-PT A0MNL (@R, TIHC PLA GWA KAS
ANFANN HRAT OC ATSPT ALCIFA: LU 9°04-0P HRAT AP P 1R
ASLD POUTA aolP'r A7%tMNP ST (1497 enI°C 9040 COPTG VA
IC &8 PANTDF AMT #TTCS 7AW AMH $TA4H59 P HHPPL
MG MTO® HNAD- PFoo’r Poo-OA9° PA@-PTS PANFELC AMLPT A th®
P978h9° ACISLT AONLVFPA: GV A1 ha®CT P5-AMMH AgvAdd
A%t TN AnhEmEMOVT@- P20 h/Hao} PavBavl PP GOCH Gav T
&40 nkmA  0FAT hACHT T 00T 0F38TT 0FALER P90 ao-DA9”
TQUNLANT WL CHiINF VP Poo-OA9® APt EPE0 TPGE LT
NNs9 Phe S @@L+ PLHI® HooG T Fén oognldfi OHhat Hoots P0LY
F¥ o I A PAC NI 1) REEE

3. PHoOYE @D (169 AL Al oINPT

nUAFE@ 9490 MCrF O7LAT hd aMH OHAPe AG 1313 To7G HOP
AGNPIFT @7 POB. ChlAN 11417 CO9DT AGdh AG ANT ANAa, Poo-OAI°
+TC PATO 11T O0T CEMEMD ANATIP 1PGSE AT%S PIT TP
eNLo-: hdF Mt 0NéH PINLD LG h? CYT HLATLYE RIS
OLINLNTF AgeANG Nao 72221 PehlG ANHSLC aoPPC @-0T +470. &CAH
AOAM@ LA P7LA INC:HRE NAA Qe £79°F (149 N114-P Cood )t
h@PPC AG HHAP P& Fh ANTSRC @OOT Poolrl 15 2Oma- HiIL:
AHooS P Cao 3177 Glch AOHSLC 9F AT8.0P7 HLCT PASNL NaoP't:
AOPE: TAAAT D Adi-dN 9°06-0P Coh1-a0 512 1S Cehl AALE TG &7 T7
+IPANT £LLT GNTTIP Ch AS G 2COT ANLD LA PULA @159
MN¢:2 PpATFDT AlJ CAIHNGT N9°64-0P CT9°VC T CYT 0T PA§-T
AHooS LY AG  A9AYIPRYH  (Secularism)  P2%hé-hg  Cav ¥t W& LD E
haod-C hMATHS P06 NG 1IC 1T Ab@- €914k ahHO-av-OA9° POESTE
N INC-LT PULLAGE NP NALAAL ho@hT hNdALDT “THAe KAS
PNl N1LLDT (69 PhD 2COTE avd +HPSE oolPT AANT P2LAM
PaoCavl @ AEI°T MHAR £I7 ATITTT TA N2

2 H hqu-

2 H1. h*qv-

23 SUHA, Modern Muslim Intellectuals and The Quran, supra note 9, p. 250
2 |bid. pp. 249-250

% |bid. pp. 250
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U-0E7 GATRT £97hA 1970000 oo HELTE Pov-0A9® 1ICTE ANAIT
a3 1R8OI T (1497 L19° Ol 9°35> aoP'r7 $91.0L.0°0M Wb AT
Nh7-a0 72 3 F@ OOT A tPN: 11C 77 AML@- (169 TS AS A% 9°AT
PNLNATAT O HCE-NH 74T £ Moo NATHY T80T AL N9°64-0P
Pch? FANES7TE PNART AANLLTIG HRTIR ALLBERTT Nav@-0& (&0-TH
NGAP Pav T TS Ch? 2CH T NCHPA::20

NTPA A1LICT PHovIF@ P09 ALV ALYTE ov1dem, (ooP7 PoLmen@-
A3 APLIT CooTlAhdl PhT NLSTS AN PT BT AT oo
(1#0.L) LAY KAPM oo9°ME:T RG ASNGT 4Mé-P Ph? AAN heHE
Tirdt ReTOAM@S  LUT oowlh NP4 PULATHG hSSN0 N4YP PhT
ANTEOET AP0 ALTT oM T 10 ALVI® PGSO oot 90301
149 NTo-AL PMNAT @OT ALART TAPPE “TUNLNNE Ad-13PT7
TPISHN APETAG AFALE ANANTPT @7 Ph? 9°AT aohit FA
H7&: h7PA.€ CTALeT ACESA Ph? 9°CI°C 1471 hhdAL Noo Pt 1@-::27

PHoo1s  Poo-NAI°  1PGE avINmLTEE (FALIS L7 (69RO
ATPOLOLTT TCLNC hIA, (AN T LCET NC AMmPAD ANPI° MPTPA::
ALY PANT LT (HY Con 148 AL Hooid P4% AL1tT7 hol8nh PCON-
142 £CAST ovhhd Hoo'ts €4S AL1TPTT haPdS NGV 0T ChAaf
hLLEET PULEePCN Moot TCLNEG NPHTF® CONT NC RAE PP Hoo's
P9 ALMTT  ATRTLNFA®-  Oad-T  CONT AC  PCOPA:  ALIPE
AATEXEPD COLT h hiBE AS héART® ONTF@- A70N1 T aom? 114-P
IPANT PTG I°Nl-hANTI° NCONE OC Th T PA:

3.1. Plié9 h? aomSG+C

049 h? 0Tt E9°C WVHALE @ HANTFS A PO T AT IO AHoo'
ST A2CHT BG Ch? TG T hoo'll AAPY oodn (TALE Poohie P271-K U-G
26DTF 0T AN TT BIFND NooPr9°T ATL9° NPAA +LLT AT8.0P7
N91L:L7 N9 Ph2e POES aoTlAhM NF +hF LG 1 CoolPd TICTIGT
NOmE9  ChNetan  Hemd  AMF7  “7TISHN POILTFA  1HC Ph?
eI AT BFA NI UNTII T ANT CTINNE PHLAS (hld-
.27 (Sharia Codes) IMG+C ANdAL S 10N VI aowlqH: edS
A7 NIC LS A@PS COMS HLAY PULLLCT 1ICT P04 hDITT
PIIMGPC 74 ACTHPA: €215 neA Hood ao-aAI°T7 A2AMET ASS.C AS
AOL 79°F @OT 0700 9TARe  PTLLNLANITD CALPh L1IVPTT
M908 A7%.0-9° 0490 NPTF PTILSNANTD-: +£9° P8NL PhT I°CI°C

2 |bid.
27 |bid, p. 249
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(AOAAE) BG CA4Ph hhé- MLAVTO h88N T80T ALY mLLT ®CAIS
57 aow/lrs $L1 AEAAL +LCT AAVE AN LANT® £40F QHY 41%
0385 PO 9°04-0P WITFT Nt Oh? TUNT ATSHOE HLCID-
Ne- AL M-APA:28

PAChE aoNAI® 1T LT h-NNC HTET 0TICPPS 19IMSPC ATHC
Pl PULP P TICPP AEAhe (Legislative ljtihad) NothGm? 4.C-+88
PP MARD 07 AP AS “LLOTC 0N AC-CHP AN-ATU-¢ STa:: Lv
PU-CE PNTF@F PLPh APl oowlt NTIELE PYIT O PR
MIPCT POLLETS PUl-PT PFTh-NhC hTTF ANLALDT “THRE (197€:47¢
ATRUI® ATL ANLALTE hAD-CT P 2CHET N THALI® PLLINLT P&Tch-
NG h? aowlt PLLT PRTh-NdC hTTF ACPPPAT Oa7& Tl
A @ AMSGPLPA::2®

020" 9°0-t-Gov “INEE ALT PI°U4-T7 Tivd PTIOST hOChI C4Ph
CON-158¢T avhhd h9A9° Pav-AI° TTVNLNOT 104 U's3 AL TGO
+890. €h? 9°CI°C (AEAAL) CHLLINTT hOLSE ALTHS ANATIP Chd-+T
¢CA (Islamization of Knowledge) 077751 AL fA®- ANATIP ChAhSoN. TGT
(Islamic Economics) 1@-:° NHv Ca@+1G €h7? 21044 A°C7 PANAT® P57
A AG P4.L570G 0T 2CHT STTNFA: QU7 ALTE thidet 06T h-
NG AS €77 MITF AHIEET YLt oP T h9°64-N PhhTILS P4.£570
Cot T TS ATN-hANTG 22T A7819 AfLT MA@ PANAI® Phhs Y,
CANEST AT P42 ANG-C ooCUPPT ATt P hoS  TTRAE
TLCIVT @ MHY 1% Mov-aAg® 114 TMSPLD C'INé PhT TE6HT AL
ANdALD: TTANE LRCHN: 3

Y. ECAT FPAC 0S8 Ph? TIPC d- OHEovlm. hanT Poo-OAg°
YT PLI° N A.h.h N1876 APFE NPSTT PV a9 AhM NN T-58F
(70-%0047) AL LANLMT Cchl AAN oow/lcl (21417 AF97F oo80 N7
Pt NdwC h? AMGPLPN::? awepm- 00N hT7 Agh- ¢4HE

28 |bid. p. 250-251

29 1bid. For more detail information about the role of Sanhuri on sharia codification, see: Enid Hill,
Al-Sanhuri and Islamic Law: The Place and Significance of Islamic Law in the Life and Work of
'Abd al-Razzaq Ahmad al-Sanhuri, Egyptian Jurist and Scholar, (1895-1971), Arab Law Quarterly,
Vol. 3, No. 1 (1988).

%0 Ibid. p. 258. See also: Muhammad Najatullah Siddigi, Islamizing Economics, Toward
Islamization of Disciplines, International Islamic Pubishing House and International Institute of
Islamic Thought, 1995, pp. 253-254.
<http://www.muslim-library.com/dl/books/English_Toward_Islamization_of Disciplines.pdf>
Accessed on 31 December 2017.

3'Ibid. p. 251

32 |bid.
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Hooy5 e ch 7 ALIPT ...

Moo P'r: U1 0Fan214 ANET 20T PO oo ANTF $h1 9°AhSPT7
£ISHN POAON b7 PIPC Ah.h N1917 24 AL @A AR NChT
PovhhAF @ 9°0e-P Wl 114615 AT oo0AI° 1ICT CECAT o280 WS
POAON WTTF oot £LT OhT TENTY #7246 AL h@-APA::

CMNAT ALAALGP Chl AT AHIPACLT Nroopahti 11929 9.0 N@N@-
PI0N0TFT A%9® PULON1ID POPT w7 (Law of Persons) aPe® &TC 25¢
heEI P0G @HUANT aowlct £2L1 NF ARPTET OPFPOT ChldHOq
h@PPC AS hSSC N1SHANT ATS.U9° hoollhfl 104G @R, PHCS P0LY
AP DWONT@. CTALE AP ¢h7  9°AhIPTF  oohhd  +H07170.0.7
Maod°lT (1 HRC) CTMSPL 102535 CMRT ALAAHALP hD TIPC HI°AC
leohbAT  °ChT  ALNLT  Gl-P AS  Zha0dT AL ANALYE h?
MAALDT T RS A8%0 £7I1PT T N19ThAT P0G PN (W17 hCPPPA:
hMGPLPN::3®

NIAG COHAN ch? 9044 NGICET AT G d-Ndud-PGS €77 V71017
PULM AT OT 049 h? TEH (hE) AN N AL N6PT Gl WG
~CeT0 QA Poo-OA9° 1ICT LI Tit Nl AmMGTEA:Y ATHWY
YICTE NPSrE CU4ET aolhA]l aow/lqt N@AL1D- CECR o280 hdl-ldR NHAPT
CUNTI U ANT PGt h-NduwC aG C77L ST AL C1H7ANLE CA4PH
IRV DG gowlt £LRLUTT WISUI® Naolhfl AG PPLI°T AP 7T WiPL
@6R,: Ph? ETTC N7LLNLAITD A797L 18T AL PALT 9°67T7
NFTF> NMSHNG AN PFTFOG VVF@®7 (2908 AN-0E%h) P10
ACAAL N4 Pt h-NduC  WIT7  AMSPLPAN:  PAEALAL  (C
AH7LA> T OAPI9° W80 POLS °CI°C 21477 P7LTA PA° N71A ~C
PALLMT Chavahirl TIC &1 AdT Moo 24T nrPA.L 1% P POLT han
QWA 07780C AL £15A-::38

33| pid.

3 1bid., pp. 251-252

% |bid., p. 252

36 |pid.

%7 bid., pp. 252-253

38 1bid., pp. 252-254.

hoo-A9° Y14F aohpdA: PUAT79° Cch? T/0ET PRFh-NhC ALFPTT AAlN

£LLIT hBBN ALAAHAZP TTNALLTIG LD T T Pttt P& tTh-NhC e IO-Nt

PFEAT YIC *CBSN ST LV Ahh N1976 /724 AL PPAM- h7E AAAT PALNG

ao-QN9° Y14 AN ooPr PFA ALY NHAS OISt PhdN Al AS

P87 St h-NduC hTTF n9°A 1A hCBSTO ALA4AHL aoC P& Fh-NdhC h? IC

+avdAL GTm:: N Hae149°F AUV-A9° Wl 11T wW1e 0T P&th-NhC he

APLR (b ATPOPOPT Ae1LLT 10 (kamali, Sharia Law, supra note 9, p. 253

LavAh:lA::) AAD oo 0NAI® 11T VAEALALP Phl PLATO. AN PiNL@. 720G
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NAMPAL N2l ANFS NN 9067 LB AhSO7 CI0lm-F P+LIT AS
PHovt PHLGR Ph I°CI°C O.MAT  (4#h)? OT PPT Ph? A TLVI9°S
héAR9° hW74.5C NTLENTA aodn? AT8.U-9° P1PAL hWS 69 h-TATIF
AL DG AHLLHR A%LIN Ahdheé TEEPTS  TACT  AAVE NTLAT
abllAN WOTMGPE £A- POLY v TEHTE PHov'r €0E% AL WR'THE
a\B, DT GF-::

3.2. 4P W LANT RSP T

ng Ctavpahtt C4PAH TEHTT 20002 TH40°F7 0710 PLHANT P77LS
4.5 oH-t. W NF PhEGET (AWAT Cop-Gopd - W10 AL CAD-T
0 4P Chm+ TS 9°CI°C Whé- AN ooPST@ A18.U-9° Othtkt
ATTI° ALI° (LWPTT D CaotC19° A2AMT CHAMNT® 871 AATS Ph?
NAoo-PDF7 RI8U9° Oh? T9°VCT AS TG e 1HA%14 AT LD
aoP°Ve-t WS H1EPTE Wh? WCPEPT hooCM (4TFEL) NTHPCTE onT
Ntita CLPn ao-d AL NF AIS0ON0 PULELCT 10 LuT 00
AN, N4 Ph? MAoo-PPTF ARG +avld-14PFT hONOE @6k, AAD:
A N CLPh 1-RUS AGe thedt AT PTSHTO RhA
AT%.L2CTHTT ATRUI° (LG 9T IC hSI°ld w78 UB3@ 109791,
PP ASS0 ChT PANTDPTT ICAP LA NILT (HFA gomT hmPAL
CLPh AP Eatl WIACANTRLPTT TINIET ANdAL S A1TLA::
PAIY 6-PF aodnli Phlao@ CaolANT WG C4PhAi PhT W8P
NAL7T AI8LCE AP AS ChT AheAI9°s 9°CI°C av 317+ amS+e-To-
CLPAh ONANT AL NF ATELILN A%1LLTD 100 LuT 01 CTIHNM:

NIAR hIC P10, hoofl-ETa N6t NPF-1PFF@ C+ar0To- 9640 €h7
ANTANNTIS £33 2F 7 ooAC T INC:: (HY 1.7 hNd% aoCP LT hS AR £7.919F
IC PLNLNETS ALY MPAN GATIDTF PO eAN-FT 1P0 099N Ph? “10P4T -
N29P aowldt w8215 (Islamization of Law) “7€47 '1@:: (Y 417 Thhd7g
087 P NCETFO NINLTO NEJLE POLATFD T ANATIR LA MWIT AS
AMLET/MAT (Legal Cultures) TLARNVT®7 ANG-CS +E£TIP hLLECT HCIH®. Oés
PANACIGHTTT £276-PTF AhSOI1PA: PTWNTTT T°AC ATLI°AA NTmPN: PmPAL
/0T WA PP Phafol- 114% &/ N1980 Addoomi NY 144 T4A71, ACTLLT
PAS nidg °re T IC POLMLN WITTY PanliC WS PPTAAN AT O
PANATTIGH N7 A2¢-PFT7 AhSO.SA: ALY AL ANeeCOT 29010, 1TNE ATE hY
96k h9°04-0 GA9° OAUP'T NF @& hLLLII®T hAR C14F £ 1I1PT hG AP
nIAC HPARTT CAAD. hPT NF @LP P9LLLT ooVt ovlST PAN:D PNTEEIC
PRSI SHT ANDAAD: AS MPTL PG AMTT €41 LGP I°CI°C (heAhe)
ALTIT?T ®LI° héAAov ATGEPTA ALLT PPLTAN ool ov1IHN £OLNIA::
(kamali, Sharia Law, supra note 9, pp 254-255 ZavAn:LA::)

39Kamali, Sharia Law, supra note 9, p. 254.

40 Ibid., pp. 254-255
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PhNA9® 10h, &CE- (Organization of Islamic Conference (OIC)) #' mPAL PV
CLPh TIPCT AWI8HI8 MPLND. Té aow/lt: Nao-OAI° 1ICT POLTT ATL
LNG RLOCAA PovdOA neHE  C19°VCTS PI°CIC A+ RWi8.U-9°
PI°CIC MUe-h@AT Atdbao® CLPH A TNLANTLEDLTT NTINIET AL
LA PRl av ¥t PEavla  RANATS W AIALANESE  (AA-
DNO0ch A4 Ph.Ph) KCA AP°0HE PR AL PLLN A7 NPCN 1
LmSe PN HNA LMNPA::4?

MPANL C4LPA PONON 246 PTF 0 e +Hhd2hh: FESPYrHFS ALA P A5
aANT PO Al Pch? LT AG PG - €04.467 HRAT 908 AG Y.
Ch? AAN ARAT7 CHFALE Ch? AFLAIT NTIHS P POLLPCN AS
IR P LLEB®T OAMNP COTHHYIE ovooHE IO ALLCT APTHIE. P
dPGTF®: PEPE ao\N9°S mré MR To 108 PTI°T PLPA
ATNLANT B.LPT  PPLav@my CLPH  w@P i EaOE PohldON
A3 DPF ATAC PSS P0G e T NPT PPN ABN  ACALAHAELP
AL DT AN aoPST@® A7tMNP PSE ASTET: Ch? MAao-LLTF AG
IoULT POLAT IPCIPCT avfCLLE Phm T 8é- WISLPCN  JFaNar
CTHI8 wPSTa AJOP L1044

HCL N PLEA RITIS NLTTT ACINSPC N HR9° L8 holLl1m TLiT
N385 N2AONNT LLBI° (LWP7 AL av-Uav® LA 487 “Quao-& (kT
0N, £& AA-UP: oo-pavf AT-MmINP: ov-Uoo® Mt Hhéch? ROF hA-
PCEP PorAOn P20 h9A-Hoo? A+ oo-0A9° PhD APOFFHT ANChH-
PRAT PSP TFD CL7P ONOOTE 01497 AFm0F A0 PT AT
9947 418 ALLLT Pch? 9°CI°CTE “THALPTG A@-MT ool AG 974
Naor? ALY AL AfNhET LAD W& ANFPERA ALMPN P2L3AG
hRLAYC::45

3.3. Pi¢9 h? PTG T “10hAT

029 ALPE 36n% (69T P I°CI°C (AEAAL) NPSTT INNNP BHI 1PS
Nooilhfl 2C OLI° NILE O, LAT@7 NFA APOTTE ATMerE ALNSo?
FLEA: ALAAL NGONLT AG ARRG LMETT AIACT WD 9°U-4F £.IC
goNNC AL taonCFr MhS®7F (Colletive ljtihad) A NAR AR PLT T8¢T AL
N7 (47P) LOATF AL RI°U-4T OT hk9®) NFNTO- PLG A0-ha

T A4 avlB PLCEET £L4-1% <https://www.oic-oci.org/home/?lan=en> &1NF::
42Kamali, Sharia Law, supra note 9, p. 255

43 |bid.

4 1bid.

% Ibid., p. 260
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TCATL 22C 80P AT PANLEYTE LLBm- AP ALJ PNAM ATLILY7
APLNENCI®:: 94 ALAAL hAN AT APT POLTFAMT NATE AFA-MT
@LI° 1IC MLI° NGAI°-h+q: LLE 1IC +LI° PP P49 APTT £77.2000
AS 910157 A4ETIP ALLBET ASC 104 QUT Moo 1IN AT87L 9N9°-
APE AOATIP CCERTS DNN0T HIATTET @hLa-: PO4S hT PIPCISC
TONAT POIEEI® GA%T LY PICARC oo lhTT Ah.h 01961 NLoINE:
MeE AS MMHNATT A8 09° N1A9° 11976 N&LL hh2T AnLPA:Y
ho°nnC oo&lPE 1A N FRLID  PANAGN T4 TS CNCN AooEanlf LK
ANATIP  CI°CIC W8T (oolood AA-NFUN  AA-ANN7Z) 0T “10hA
PatAC RLNCAL hhd NooP?  tkkoo::® hHY  4.5-01 ACPE NpAT
Pao-0AI° AT N1978 PP 414877 AT M A+ hict: NeobmA 57
AA-Y 1T AT <A DATIR T £CET (OIC)T avpaven,m} €8 ht1o1 £LL1
CLPh W81 hhaold:: UNT9° AN 1ICT  PUlohN POLS UL
Pansolm-  hNAT NeoP}:  (Mhgkaoe PIPCIC AS  PA7P MG AL
Y1 T 1P A1 AN ATSLLCTS AL ANLALTE HATTR AS
hoeH Peh IPCIPC POLLLLTNT IVE HETIP 9PMAC AL TENTPA::
NHem2149°F NGA9° B4 PoLTT ANAIR RLLICAALTS PI°CI°C -+
NAR AR PL#H HNCET AL P4hid TGS 9°CI°C Po.eCT C19°uC T
AT AS 100N T he @ OHOUSPTIS CATLETT UL P TLT
N°1PSEF  AGLS ALTE WS ANFPRA 0972477 AL LI15NE  hATHY
PI°CIC “100AT aohh AT AN A2E AcoTeh PUAT €8 P7LTI@ 71N
ANSGAOLH  RLOCALT  <GA°-Ade  hNATIP PahS99,  9°CI°C  “10hA
(International Centre for Islamic Economic Research)y hg:f ANé- AL €75\ ::%0

PON ACAAL PTLLLAVT® AE£7IP 2164677 PooHC T 100 hAL
ATLHINAD T CLCEPTS 00T Tt o.mAfT OPrE AL ThOrT AS
AL AN 11T L Ndwé-P CL7P 9°AC WET7 Po1%dav ) HSALYE
a1t G ONAT NThOZT RANAS Cot T 9°/0T  (Islamic Ideology
Council)y? 0°IAACE L79° Adwé-P CL7P 9°/0b (National Fatwa Council)y?
e10TF 9°nC LT Och? dHedaom-i NYIC LLE AL @PFP PhD T LT

“lbid., p. 254

47 bid.

“8 Ibid.

4 |bid., p. 256

%0 Ibid.

AtenT1S ovlB CLCEAT £L4-1R <http:/fiei.kau.edu.sa/Default.aspx?Site 1D=121&L ng=EN>
accessed on: 24 Dec 2020. (-F67469° “10hA RANAT® b5, TG T ovX b (Journal of
King Abdulaziz University: Islamic Economics)> €107 ¢9°C9°C ovAX v~ h.h.h 1983
Co°C  N974+9°G Ao PAONCTILHTNT ToT 1C +L9° AltPAA (179247 AL
LIEN: PovR bk PI°CIPC A U6ST N:  http://iei.kau.edu.sa/Pages-E-JKAU-IEHome.aspx
LK AFMPTLLT NG HLCIPA:
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A49P N7 Naoam-: 9°U¢-7 AOAF (oo-§42F) TG+ PoLLeLCTNTS ©.9¢-
A%9° AL PTLLCANTE 114-P 425 LAD. CAEAAEL TP CYT ool
TAPA:ST nao 324 H1IATTE AT AL ATE QA VICT L£79° NY1C-0PA
hHN-g0-0A9° LCEPT Tot ADATIP P4Ph ASTLPT Addboo® 114-P
+PARTE TR PFA LTP2FF NaohmtE A9 NLPAP 1TEST AL
AANTT A?TIAEACET  A%18NC AS 094 hAPMaDTG Ao a9° P71 e0T N
Y-P 2G GNI°-APE A@-L-TGHTIG Po-LOT oo lTF NP (7H 28T
AHoo'r P49 hD ALTE PANAT@ 7 ANTFPRA N99LL47 AL 81503352

hCN HooS T @4V L79°7 ANATIE PADTILS P4.£57HN A2C%T avMmShC?
+hhaet 0940 HEL NTLTT Pov ¥ TS PN P49 LTS OFhTE
PULLPCAT@ hOATIE P4.L57HN AINTNFT (i8S aoCP LTS Phhe-C LINT
IC aoMNNPF@7 099.0L0°7M P0e% A%Te NCATT N714%9° AL L7150
ATHY AhAT oo TG 097247 AS 9°0l-hANT7 0999407 (hhTTLS
425710 ANTSBLC 41L& LA®.7 CA4PAH T10PF PUI0NLT 715 PA®- FPAEAL ALY
PLAP ArPOPOPTT N71LL7 AL L1715 4::58

NamPAL: PATHY ANSTLLT A7 N9A9° A+ES N11C L8 ALI0 A%4.0
Pheq  BNMT @RI PAOT AS PUIGGL hANT AL PLPh +T1EPTS
UL PO P°CI°C PULLLCTNT °F ARTIP hLLEETT ooG&MCE hS
NPoPE 0741 oofNF  1FMAPT mPAA PHLG aoCPLTIS  GATIPTT
aow/lt PLE PIPCIC O-MFT HLLTN POLPTHNTE NLTTS  AMELT
(47P) 4. PTLLLTNT ool oo P} 10

oL AACHEe FaNE ONFooM: PALS hT F4A%) AP NHLPLOT -
PIAG  POAFANT  ATSUIS POAL-1A PO ¢ ALT hY14E PaoOAd®
TMULAN ANTANN AS ASSC ANPT ATSU9° Nduld-P 04270 ACHET AR
aINBDF RG WPCOYE DOC OS2 IOPT APt (9P 9°CI°C
Po.LLCNS 114P 425 PAD A7P PULOAT 1OhAR P4+ +£9° PAI°:
NOPTI® CLLl-AG PAAAN (149 G/LAT COAAN WD A HLAII°G WEAAIET
NSET AP hi8LG ATISP ANG-C AL 1710 AG 0T CAND. A75.0P7
NTe Tt PLAS? NFeRTI4ICT (149 Dehetan:  ReE Amstd G
7040025 AS TIC-4T (NP1 aodAn W18ALT19°G A18PLA CTIL0TN 2CoT
AT8ATT PSA: NPCH hhEaol@ (49-aoC 07 WIANT IC 0HEPH
LT NYIC LLS LPCST POAL-1A 0T 24 4.2L W@ WIAINT

5"1bid.
%2 |bid.
%3 1bid., pp. 256-257
% 169 77 hhoodnt P1LL @.LLT PA-TNAT ONC:- PINTICU- D5LA avF(NE
ECET ALTE ANd OIS ool bt 20097 1% 43 AS 64.
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MPLAN CLovE. OThTT ATEUI° AINVT OThT CaoPMMC A2ANT AS 1AL
CrMANT Ndué-P O SBI°CT Ad U7 £40 PALT A%Theé hoLEPTT T1PPC
ANTAI°:55 OmPALT POLS Ph? A°C%E hhd NP1 AnE hadeT 1141
VAP CATCXET TTUNLANG PY10ET A 12T CIGHNT (LGP AlA-he:
POLLLANT AETIP ALLEET PAIC: LUT WA dLov@ PTONS P77AN,
ACT BT AL N0 70T (hd PHCS7 PNLG ooCP PTG OT G0NI°-h &
aweCT Y Ao INCS TN AocemC 991841 ATPOAPALT  ANLIT
PSTFO7 oot 199477 0PCN UM CPT 00T POLS NCATT “T8%9°
ATLOUTAG  POLT  P4LSTIN C10Pe Y144 AN @0 T 4R,
N79L.LLAVT @ 180T AR CALAAHLT 4A7P wWibdPOLPT LEovlin PULA
29° 1 AONE LTAN:

3.4. +9°UCT AS 9°CI°C

TI3Pm PhNAI® CA1-A@.P T Abl-dR hG CTI°VCT hdblddAN (PaoLla
TIPUCT)E hHoo'r DAL ANLATT AS Pherts F9°uCT hLLEET OC
PoeMMI® AG NOMk9° hooCe S QAo TThT hoo'B@-9° ANAM N207
90 1-%ov T THNEL AN NGA° HEE POLTT ov-OAI”  CA-TIPVCT
LANGTS ALPT ML hGHE AH1A0THS CNCNE P9A9° Cav-Ad® T9°VCTH
MMALTS  AO-L-TSTT  NHFALE  P9A9°  nHTF  OHhr32  HhULPA:
NHNALPE® TGHP AUET $CNAET (4 @.LLTTS ACACT +LCIVTPA:
1T, °l-hANT  hhaAZ4 06T TATHLPAS®  MAPED P S
ool ANLSE @M TS AooCH hWPPTHPAD PN oo-0A9”  1ICT
N F@-9° 1 N9A9° h+G LLET AANATIE TI9°VCT CA°CHT AT AS
a8 ETIP CTIPUCT  ALLBERTT A7 AY1LLT TAPA:Y hrtooHIN:
O MFT aohpd 290C LI PPIDF LANT@7 PFAT ANATIP a7
AS OTIUCT  AdddN CHT PAT@ FAP°-hbe AS  Ndud-P  ANATTP
LLACAALLTS PI°CI°C +%o1 T ovaohlF T 1058 PALS hDF hAaNAI®

5 hat ao-yoo@ Air IC OHLLT FA-aoMPPT Ph RSP & OTh POAL A
nNNT A NG PCIRG Och hoTndT 24/02/2010 9.9°.

% Ghulam Nabi Sageb, Some Reflections on Islamization of Education Since 1977 Makkah
Conference: Accomplishments, Failures and Tasks Ahead, Intellectual Discourse, Vol 8, No 1, 45-
68 (2000), pp. 45-46 <http://journals.iium.edu.my/intdiscourse/index.php/islam/article/view/481>
Accessed on 30 December 2017. ha”1-F9°vCT Ah Pi Pov-NAI” T9°VCT NhACHE
T MR DT FACT WG POLET APMaPT 00 CovAnl L.C-P8BE PP FAP
I°CI°C ALLANE 29910 ooin 1@ CTIVCT ATLPTF +ovl-®1PTF WG +T1LPT
Tl ANMTFS 2C-1PA PIPCIPC CNCN ALLLTNT AR NIAR ADSAU-::

57 Ibid, pp. 53-63

58 |bid, p. 56
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PAD-+ T aoNDT W% AILooP'rT PAOT ULAE AhA Moo 7 NGHET NGk
AS Nade-L- AR ANLAL “TANL LTS A@MT +LCIDNN::5°

PNLT W17 NPLav-9°LF AG LML-9°LF LB ATLEMT +H214PFF NLHE:
NT7I3P CLPH COOT AL NF ALY T PhLT P1%3 MIT7TT PALT -
a3 P VGF (AA-APdh  AL-G0EL)T ROATIP PANTILS  P4.257N
2CoTT eONGP  ooNTF @it TSPEFT eabt 0h? 2CHT-TIPVCT
+PCA TGTS 9°CI°C ACHLLNT LIFN:0 PTI°VCT hdd-L0T O avpnt:
U-N39° COEG ool AhMT3 aow/lct £24L1 NF ARWPTE (169 =T A7L hao’
AS ANA Ph? 2CHPTS AT IC NTRRC P71Las0T: NA9° h-&5SP
Caotlhfl 16+e @6Rn, NTIAONN LLS heHE Ald- CINe-Ta. P04% NPT
h?  AALDT  fhbh 10552 NamPAL  PHoo P0LS HCUCT  GHAS
hdldNT 02170 AGA-Hoo} “IVNLANE TLELPTF ovooAh OTLTN hh L7
CtdlA Ch FIVCT ALYETT PP COLT I°16™TT AG CPLavm C4 P
21-% UG aow/lcl 2041 (b 2CYTH-TI°VCHP aoPPC LAD- 10 N2t
LE P71.L10 4% TG T L79°F 9°C9°C -hC (Research Oriented) AUP7?
N4 CLPA A1 AL A8N °ANTPTT AovehhooC AS (e £ IMap-
Cch? WHLFI9° AS ChLAAI® TICTT AN Noomd AL 1Ml A18.07
+LCAN:

NOm-kE9°:  PoohpAF@-  9°04-PS  NURL-0AM.  1ICT  POLTT ANATP
RLNCAALT T NS TS T AL P49 08,74 T9°VCT ooCh-MCTT +CAD-
NCINFTIC AS 9°CI°C 071847 AL L5 ANT NATHYS NADe YICT
COLTT DG PLI° RLNCAELT Ch? 2CoH-T9VCT A OHLLTT AR
AL PNLY T CTI°VCT ALY FTT £PCAN:: ATHY CT°VCT ALTHT NTPA
PNEq 7 N hTLN PI°C AL AhA AA-d#h (VEPh aowlt-
AANTF) T PN ch?E €728 (h? OHF.. £A- Pooiine AR PTG HCET7 ATL
ho1l- P T9UCT ALY (Elective Course) PPCAA-:% ATL ML AA 1ICT
LA NNHPE CT9°VCT 71T FTFm.: hNA®IP h77 (Islamic Law) h@Pé
P H9°uC T h@rT (Compulsory Subject) P LAMA:: NGA° HEL PoULTT hi157%

%9 Kamali, Sharia Law, supra note 9, p. 257
%0 |bid.
61 hoo7/h1F aofl-E G avaoil-t N4 CI4T hATY: LA AgoN@. CLPH ALl
aow/ AT TIC 1T NPLav® CALPH TGT @OT 24LPFFm AS AALLPF T
Tl COTOMNTO® 2000 A P77 ANCHTT (Hoo'r C4LPA TI°VCT PTG T Fhrdt
ATSLTY PSSO hATHY FA00T avhhd: Al 09°C AN-a@H%: AZO A7 (0%
a7 (N429h: AGET AN-AD4T A7 Al AGAT UAT AA-INE AS  AATI°
LTr0FN:: (Kamali, Sharia Law, supra note 9, p. 257).
62 Kamali, Sharia Law, supra note 9, p. 257
8 Ibid.
6 Ibid., p. 258
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0 Abdulmalik Abubekr, Islamic Law, Justice and Legal Research Institutite, 2009,
<https://chilot.me/wp-content/uploads/2011/06/islamic-law.pdf> Accessed on 30 December 2017.

"1 Kamali, Sharia Law, supra note 9, p. 258

2 |bid.

73 Directives to Authorize the Business of Interest Free Banking Directives Number SBB/51/2011.
<https://www.nbe.gov.et/pdf/directives/bankingbusiness/sbb-51-11.pdf> Accessed on 30 December
2017

™ Ibid., Preamble

75 1bid., Article 2 (2.2)
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The Implications of Constittuional Amendemnt Procedures on the Protection
of Human Rights under the Fdre Constitution: An Appraisal
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Abstract

The Constitution of Federal Democratic Republic of Ethiopia establishes a
stringent amendment procedure particularly on the provisions that deal with
fundamental rights and freedoms. While this is a manifestation of the high value
the Constitution confers to human rights, the finding of this Article, however,
identifies that this rigorous constitutional amendment impedes the
constitutionalization of new set of rights. It also discourages an effort to elevate the
level of protection of the already recognized rights. In contrast, there are some
constitutional provisions relevant to human rights but amendable through the
ordinary amendment procedures. This is basically good as it makes an attempt to
strengthen the constitutional provisions of human rights through amendment
easier. The problem, however, is that they are susceptible to abuse by political
organs having constitutional amendment power. The objective of the Article is,
thus, to appraise the implications of constitutional amendment procedures on the
protection of human rights under the FDRE Constitution. The Article contends that
flexible constitutional amendment procedures against the preventive effects of
rigorous amendment rules be adopted. With regard to the negative consequences of
the flexible amendment procedures, the Article also suggests for a proper review of
constitutional amendment process to ensure that the amendment power is exercised
within the limits of the Constitution.
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1. Introduction

Constitutions are basically categorized into flexible and rigid based on the process
of amendment.! A constitution is said to be rigid when it is difficult to amend and
is flexible when it is easy to amend. How they are rigid or flexible to amend,
however, depends on the degree of difficulty of the amending process and is
reflected in various forms. In this respect, there is a great deal of variation among
the constitutions of the world.? It is true that both flexible and rigid constitutional
amendment procedures carry with them both advantages and disadvantages.
Flexible constitutional amendment enables the constitution to be responsive to the
changes over time and practice. It allows constitutional mistakes to be readily
corrected and institutional experimentation to be more readily conducted.® The
problem of such flexible amendment procedure is that it provides less protection
against self-interests of constitutional alterations. A rigid constitutional
amendment, on the other hand, establishes a stable legal landscape. By sanctioning
constitutional amendment to go through a complex process, it discourages
degenerating constitutional amendments. It, however, discourages formal
constitutional amendments to make necessary improvements to the constitutional
text so that the constitution aligns to the ever increasing changes. The rigidity may
also lead to the use of other informal means to make changes to the constitution.
An organ engaging in constitutional amendment process may resort to informal
constitutional amendment procedures. This, in effect, reduces the value of

constitutional words.

Teddese Melaku, Introduction to Ethiopian Constitutional law, Volume |, (Far East Trading,
Dec.2012) p.45. See also AREND LIJPHART, Ppatterns of Democracy: Government Forms and
Performance in Thirty-Six Countries, (2" ed., Yale University Press, 2012) pp.206-7.

2See generally Maddex, Robert L., Constitutions of the World, (3™ ed., Washington DC: CQ Press,
2008). See also AREND, PATTERNS OF DEMOCRACY, pp.206-7; Rosalind Dixon, Constitutional
amendment rules: a comparative perspective in Rosalind Dixon and Tom Ginsburg(ed.),
Comparative Constitutional Law, (Edward Elgar,2011) p.105

3Bjorn Erik Rasch & Roger D. Congleton, Amendment Procedures and Constitutional Stability,
www.rdcl.org/forthcoming accessed on October 30, 2020, p.542.
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The implications of constitutional amendment procedures on the protection of
human rights depend on whether a constitution establishes rigid or flexible
constitutional amendment procedure on human rights. Therefore, depending on the
flexibility or rigidity of amendment procedures, constitutional amendment
procedures impact the protection of human rights either positively or negatively. It
is true that rigid constitutional amendment procedures avoid regressive
constitutional amendment intended to reduce the scope and the content of
individual rights. The rigidity of a formal amendment process on human rights
reflects a commitment by which constitutional framers want to entrench human
rights. It is, however, preventive to make improvement to the protection of human
rights through constitutional amendment. It discourages formal constitutional

amendment to make necessary improvements on the protection of human rights.

On the other hand, the flexible constitutional amendment procedures make an
attempt to improve the protection of human rights easier. They, however, open
rooms for the organs participating in the constitutional amendment process to
amend the constitution to reinforce their power through the instrumentality of
constitutional amendment. To safeguard the constitution against partisan and
regressive amendments, some constitutions establish judicial review of
constitutional amendment.* It follows that while flexible constitutional amendment
reduces the preventive effects of rigid constitutional amendment, judicial review of
constitutional amendment reduces degenerating effects of flexible constitutional

amendment.

The objective of this article is, thus, to appraise the implications of constitutional
amendment procedures on the protection of human rights under the FDRE
Constitution. The article is structured in three parts. The first part presents brief

overview on constitutional amendment procedures under the FDRE Constitution by

4 For a comparative discussion of the judicial review of constitutional amendments, see Kemal
Gozler, Judicial Review of Constitutional Amendments: A Comparative Study (Bursa, Ekin
Press,2008).
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examining the initiation and ratification stages of constitutional amendment
procedures. The second part appraises the implications of constitutional
amendment procedures on the protection of human rights under the FDRE
Constitution whereas the third and final part contains some conclusions drawn

from the appraisal.

2. Constitutional Amendment Procedures under the FDRE Constitution

One of the common features of the modern constitutions around the globe is the
fact that they establish a mechanism by which they are formally amended.® The
FDRE Constitution is not an exception. The Constitution has established
amendment procedures for formal constitutional changes. It has set forth two stages
of constitutional amendment processes: stages of initiation and ratification of the

proposed constitutional amendment.

2.1. Initiation of Constitutional Amendment

The rules of initiation outline the organs having legitimate power to kick off
constitutional amendment proposals.® The rules also prescribe a threshold or
method required whenever certain kinds of modifications are essential.” However,
the rules may not always be provided in the constitution. In such cases, initiation of
constitutional amendment is presumed to be carried out in accordance with the

rules of amendment for ‘ordinary legislations’.?

> ADEM KASSIE ABEBE, ‘THE SUBSTANTIVE VALIDITY OF CONSTITUTIONAL
AMENDMENTS IN SOUTH AFRICA, THE SOUTH AFRICAN LAW JOURNAL’, Vol.131,
2014, p.657.

6Zelalem Eshetu Degifie, ‘Unconstitutional Constitutional Amendments in Ethiopia:The Practice
under Veil And Devoid Of a Watch Dog, HARAMAYALAWREVIEW’, Vol .4, No.1, 2015, P.60.
"Richard Albert, ‘Non-constitutional Amendments, Canadian Journal of Law and Jurisprudence’,
Vol. XXII, No.1, 2009, P.13.

8Carlos Closa, ‘Constitutional Rigidity and Procedures for Ratifying Constitutional Reforms in EU
Member States,www.acedamia.edu accessed on August 10, 2020, p.298.
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The FDRE Constitution on its part, under article 104, envisages the rules governing
the initiation of constitutional amendment.® Although the very title of this provision
says “initiation of constitutional amendment,” the careful reading of the same
reveals that it is rather about the power to approve the proposed constitutional
amendment for the purpose of submitting it for public discussion. Thus, the text of
article 104 is artfully drafted in that it does not clearly state who may propose
amendments.’® It is argued that the normal procedure for amending ordinary laws
applies.** However, this position was not the true intention of the people involved
in drafting the constitution. This is because explanatory note on the draft of the
Constitution provides that the three organs i.e., the House of Peoples’
Representatives (HOPR, herein-after) and the House of Federation (HoF, herein-
after) with two third majority votes in their separate sessions and state councils of
member states with one third majority votes can initiate an amendment proposal.?
Though this version has not been reproduced in the final text of the Constitution, it
is reinforced in the HoPR and the HoF Joint Organization of Work and Session
Rules of Procedure Regulation.® Accordingly, a proposal for constitutional
amendment in Ethiopia can be introduced by the two Federal Houses and state
Councils. It is provided for that a proposal for constitutional amendment initiated

by the HoPR is required to be ‘notified to the HoF.” Likewise, a proposal for

9Art 104 says that “any proposal for constitutional amendment, if supported by two thirds majority
vote in the House of Peoples Representatives, or by a two-third in House of federation or when one-
third of the State Councils of member States of the Federation, by a majority vote in each council
have supported it, shall be submitted for discussion and decision to the general public and to those
whom the amendment of the constitution concerns

Alemante Gebreselassie, ‘The Case for a New Constitution for Ethiopia, International Journal of
Ethiopian Studies’, Vol. 9, No. 1 & 2, Special Issue, 2015, p.18.

11C. M. FOMBAD, ‘Limits On The Power To Amend Constitutions: Recent Trends In Africa And
Their Potential Impact On Constitutionalism, Constitutional Amendment And Constitutionalism,
University Of Botswana Law Journal’, December 2007, P.40.

2Explanatory note on the Draft of the Federal Democratic Republic of Ethiopia on art 9(4), p.124
(Ambharic Version) available on https://www.abyssinia.com

13The House of Peoples’ Representatives and the House of Federation Joint Organization of Work
and Session Rules of Procedure Regulation, 2008, Regulation No. 2/ 2008, Fed. Neg Gaz, Year 14,
No.2. Art 9 of the Regulation provides that the proposal for amending the Constitution can be
initiated by a two-third majority vote of House of Peoples Representative, House of Federation or
with the support of one third of the regional state councils.
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cnstitutional amendment initiated by the HoF ‘is required to be notified to the
HoPR. Moreover, the Speakers of the State Councils are required to send a
proposal initiated by state councils to both the HoPR and the HoF.** However, the
regulation does not require both the HoPR and the HoF to notify the state councils.
Not only this, the regulation is silent on the legal consequences of failing to notify
one another. It is not clear whether or not they can bring a proposal for
constitutional amendment they initiate directly for ratification without notifying
one another. Nevertheless, it can be argued that as the regulation does not ban the
submission of constitutional amendment proposal for ratification regardless of a
notification, it seems that failing to notify one another does not affect the legality
of a proposal for constitutional amendment.

Another point that needs to be seen in relation to constitutional amendment is how
the general public can participate in the initiation of constitutional amendment.
Popular participation in initiating proposal for constitutional amendment is a
manifestation of popular sovereignty. Moreover, it carries with it a greater chance
of proposed constitutional amendments receiving the sort of serious and objective
consideration they deserve.™ In this regard, for example, the 2010 Constitution of
Kenya under section 257 provides, in detail, the manner in which a proposal for
constitutional amendment can be initiated by the people. An amendment to the
Constitution of Kenya may be proposed by a popular initiative signed by, at least,
one million registered voters. The proposal may be initiated either in the form of a
general suggestion or a formulated draft Bill. If it is initiated in the form of a
general suggestion, the promoters of that popular initiative are required to
formulate it into a draft Bill.

14 See generally art 9(1) of the regulation.
5John Hatchard, ‘Undermining the constitution by constitutional means: Some thoughts on the new
constitutions of SouthernAfrica, CILSA’,Vol.28, No.21,1995, p.25. For more discussion, see J
Hatchard, ‘Perfecting imperfections: Developing procedures for amending constitutions in
commonwealth Africa, The Journal of Modern African Studies’, Vol.36, no. 3, 1998, p. 392-4.
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In contrast to the Constitution of Kenya, the FDRE Constitution does not anticipate
popular involvement. This position is further noticeable by the absence of the
manner of popular involvement in initiating proposal for constitutional amendment
in the subsequent regulation. Both the Constitution and regulation, while
empowering the two federal Houses and state councils to initiate constitutional
amendments, exclude popular involvement in initiating proposal for constitutional
amendment. That means, had they had a room for popular involvement, they would
have clearly included how a proposal for constitutional amendment may be
initiated by the public. The Constitution rather makes a nod to the doctrine of
popular sovereignty merely by requiring that any such proposal be submitted for
“discussion and decision by the general public and the concerned organs of
constitutional amendment.”%® It is not clear from the Constitution whether or not
the submission for public discussion constitutes a referendum in the strict sense of

the term.

Referendum is the way to invite the people and obtain their consent in the process
by ensuring their active involvement in the process of constitutional amendment.’
It also is very important in case when there is disagreement among the organs
participating in the constitutional amendment process. Though the Constitution
does not indicate the legal effects of submitting amendment proposal for public
discussion, it it is argued that, the role of the people is not to give a binding
decision and is only limited to ‘mere consultation and discussion’ on the proposed
amendments.®® As such, they have no power to give ‘binding decisions and veto an
amendment proposal.’*® A counter argument, on the other hand, provides that the
role of the public seems ‘either to approve the proposed amendment whenever it

provides for a better protection or reject the proposal when a proposed amendment

16Supra note 10, p.18.

17Zelalem Eshetu Degifie, ‘Appraising Constitutional Amendment Procedures in Ethiopia: Vexing
Questions and Qualms, Bahir Dar University Journal of Law’, Vol.5, No.2, 2015, p.340.

18 1bid

19 1bid p.342
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adversely affects the minimum constitutional privileges’.?° This, however, would
give rise to a question that what if the general public votes against the proposed
amendment. Whose view shall prevail? Would the view of the legislative council

or the general public prevail?

It is argued that so long as the Constitution does not prohibit the submission of a
constitutional amendment proposal for consideration irrespective of the public
rejection, the view of the legislative councils would prevail.?t This line of argument
is not sound for some apparent reasons. Firstly, it is incompatible with sovereignty
of the people. As a matter of principle, the sovereignty of the people resides in the
general public and legislative council is only the representative of the people who
constitute power of the government. The legislative council has no sovereign
power of its own. All powers that the legislative council enjoys come from the
people who elect the members. As such, the legislative councils enjoy only
‘derivate power’ they receive from the people. It follows that if we accept the
conventional assumption that a constitution is based on the general will of the
people, then, any attempt of the constitutional amendment process should be
controlled and owned by the people who form state power and legislative council

cannot act contrary to the view of public need.??

The second reason is derived from the very purpose of public submission.
Basically, the purpose of public submission is to enable the general public to have
a say on the process of constitutional amendment for they are the ultimate risk
takers or beneficiaries of the outcome of the constitutional amendment. Thus, it
would be unnecessary to introduce public submission requirement if their say bears
no legal effects on the outcome of constitutional amendment. It is even

uneconomical to require the view of the general public if their rejection does not

2Nigussie Afesha, ‘The Practice of Informal Changes to the Ethiopian Constitution in the Course of
Application, MIZAN LAW REVIEW”, 10, No.2, Dec.2016, p. 382
2 |bid, p. 382-3
22 | bid
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bar the initiated proposal from being submitted for consideration. The conclusion is
that, for all theoretical and practical reasons, the view of the general public should
prevail in case when there is disagreement between the votes of the public and

legislative councils.

Moreover, the FDRE Constitution does not anticipate the organ in charge of
bringing the approved amendment proposal for discussion and mechanisms by
which the general public is supposed to exercise its sovereignty to decide whether a
proposed amendment should go forward or not.> Moreover, there is no
requirement of publication of the constitutional amendment.?* For example, the
2010 Constitution of Kenya under art 256(2) provides for the publication of any
Bill to amend the Constitution. The same holds true for the Constitution of South
Africa.?> Both the Constitution of Kenya and South Africa require the ‘parliament’
and the ‘person or committee’ that introduced the Bill to “publish” in governmental
gazette for public comment, respectively. Comparative reading of these two
Constitutions reveals that it is the organ that introduces the Bill that is required to
submit the proposal to be published in governmental gazette for public comment.?
The trend of the Constitutions of Kenya and South Africa shows that, in Ethiopia,
the proposal for constitutional amendment is required to be published or caused to
be published in official Negarit Gazetta by the HoPR, HoF, or state Council as the
case may be. Publication ensures accessibility of the constitutional amendment to
the public. Despite the fact that FDRE Constitution is amended twice in its history,

2" none of them have been published in official Negarit Gazetta. This is

2 Supra note 10,p.18

24 The Federal Negarit gezzeta Establishment Proclamation provides that ‘All Laws of the Federal
Government shall be published in the ‘Federal Negarit Gazeta.” See art 2 of Federal Negarit Gazeta
Establishment Proclamation N0.3/1995. However, the proclamation does not define what federal
laws are and it is also not clear whether the act of constitutional amendment constitutes federal laws
in accordance with this proclamation.

% See section 76(5(1) the South African Constitution

2 Art 256(2) of Kenya and section 76(5(1a) the South African Constitution respectively

27 These are the amendment made to art 98 and 103(5) of the constitution in 1997 and 2005
respectively. The first constitutional amendment made on art 98 of the constitution changes the
spirit of concurrency in to revenue sharing that allows the specified taxes to be determined and
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incompatible with art 12(1) of the Constitution, which provides that the conduct of
affairs of government shall be transparent and must be declared void in accordance
to art 9(1) of the Constitution.?®

2.2. Ratification of Constitutional Amendment

Ratification of constitutional amendment is an act of approving constitutional
amendment to have legal effect. It establishes minimum threshold that the
amendment needs to secure becoming part of the constitution. Different
Constitutions set forth various minimum thresholds for various parts of the
Constitution. For example, the Constitution of South Africa explicates three
distinct amendment standards for different parts of the Constitution. These are
amendment procedures relating to section one and the very amendment section of
the Constitution, section two of the Constitution and the remaining part of the
Constitution. The amendment to section one and the very amendment section of the
Constitution can be made only when the amendment Bill is passed by three-fourth
majority votes of the National Assembly and six National Council of provinces in
their national council. On the other hand, the amendment to section two of the
constitution dealing with Bill of rights are supposed to be amended with two-third
majority vote of the members of National Assembly and six National Provincial
Councils. The same procedures apply if the amendment relates to a matter that
affects the Provincial Council, alter provincial boundaries, powers, functions, and

institutions or amend a provision that deals specifically with provincial matters.

administered by the federal government while the constituent units share the proceeds from it. The
second amendment made art 103(5) of the constitution allows the ten years’ time table at which
National Population Census to be conducted to be prolonged as necessary. See Zelalem Eshetu
Degifie, ‘UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENTS IN ETHIOPIA: THE
PRACTICE UNDER VEIL AND DEVOID OF A WATCH DOG, HARAMAYA LAW REVIEW’,
VOL. 4, No.1, 2015,pp.65-7
2 Art 9(1) of the Constitution provides that ‘the Constitution is the supreme law of the land. Any
law, customary practice or a decision of an organ of state or a public official which contravenes this
Constitution shall be of no effect.’
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But, so long as the amendment does not affect the interest of provinces, it can be

amended simply with two-third majority votes of the National Assembly.

The FDRE Constitution under article 105 provides a procedure for ratification of
constitutional amendment. It provides two sets of ratification of amendment
procedures: ratification of constitutional amendment relating to fundamental rights
and freedoms, amendment clauses; and the ratification of constitutional amendment
to the remaining parts of the Constitution. Ratification of amendment to human
rights and the amending clauses are required to be made with majority votes of all
state councils and two-third majority votes of the two federal Houses in their
separate sessions.?® On the other hand, the amendment of the remaining parts of the
Constitution require two-third majority votes of the two federal Houses in their
joint session and two-third majority votes of the regional state councils.*® The
existence of different amendment procedures to different parts of the constitution
indicates that the framers wanted to create hierarchy among constitutional clauses
according to their importance.®! Accordingly, the framers of both the Constitution
of Ethiopia and South Africa attach special ‘protection for certain provisions

through prescribing more stringent procedures for their amendment’.%2

Another major important point in relation to constitutional amendment in Ethiopia
is that the Constitution does not provide any substantive limitations. The amending
formula of some constitutions places substantive limitations that prohibit changes
on certain provisions of the constitution. They set forth immutable principles,
which cannot be touched through the amending power.3® The FDRE Constitution,
however, does not make any of its provisions un-amendable. This gives the
impression that all constitutional provisions are amendable through constitutionally

explicated procedures. Though there is substantial debate with regard to the

29 See art 105 (1) the FDRE Constitution
%0 Ibid, art 105(2)

31 Supra note 8, p.297.

32 Supra note 17, p.320

33 Supra note 4, p 55.
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significance of substantive limitations both on theoretical and practical reasons,*
comparative study on the subject indicates that the prevailing trend is moving
towards accepting substantive limitations of constitutional amendment. This is true

even in states where constitutions lack un-amendable provisions.*

The rule of reversal is another important point in relation to constitutional
amendment. It is a process by which the organ engaging in the constitutional
amendment process changes its previous decision. In such cases, an organ that has
already ratified the amendment may want to withdraw its previous ratification or
who has rejected it may want to introduce the ratification by withdrawing its earlier
rejections. This may give rise to the question of how the votes of withdrawing
previous resolutions, be it ratification or rejection, would be counted. This calls for
the rule of reversal that determines the effect of rescinding earlier ratification or
rejection.®® The FDRE Constitution is silent on the rule of reversal. It is not clear
whether or not the organ involving in constitutional amendment can reconsider its

earlier decisions of approving or rejecting the proposed amendment.

In the USA, while dealing with rule of reversal, three alternative approaches are
suggested. The first one is taking the initial action of the state legislature, be it
‘ratification or rejection’, as conclusive and binding.3’ It considers the initial act of
ratification and rejection as conclusive and it could not be reconsidered. The
second one is taking an original act of ratification as conclusive and that of

rejection as not conclusive.®® Accordingly, once a state has ratified a proposed

34 See Richard Albert, ‘Counter constitutionalism, DALHOUSIE L.J.”, Vol.31, No. 1, 2008, P.47-8;
See also Gabor Halmai, ‘Judicial Review Of Constitutional Amendments And New Constitutions In
Comparative Perspective, Wake Forest Law Review’, Vol. Xx, 2016, P.104
%Y aniv Roznai, ‘Unconstitutional Constitutional Amendments: A Study of the Nature and Limits of
Constitutional Amendment Powers’(PHD thesis, London School of Economics and Political
Science, Department of Law, London, 2014) p.79
% Fishel, L. Andreta, ‘Reversals in the Federal Constitutional Amendment Process: Efficacy of
State Ratifications of the Equal Rights Amendment, Indiana Law Journal’, Vol. 49, Issue 1, Article
8, 1973, p.148.
37 Ibid
% Ibid
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amendment to the Constitution, that act is irreversible. However, a state may
reconsider its rejection of an amendment and change its vote to the affirmative at
any time within the ratification period. The third option is considering neither
rejection nor ratification as conclusive and binding.*® As such, a state may
reconsider its rejection of an amendment and change its vote to the affirmative or

withdraw its previous act of ratification at any time within the ratification period.

3. The Implications of Constitutional Amendment Procedures on the
Protection of Human Rights under the FDRE Constitution: An
Appraisal

It is noted that the FDRE Constitution establishes the initiation and ratification
stages of constitutional amendment for formal constitutional amendments. Whilst
the Constitution does not adopt separate procedures for the initiation of
constitutional amendments, it however, envisages two separate categories for the
ratification of the proposed amendment. The first category regulates the ratification
of proposed amendments that deal with the fundamental rights and freedoms and
amendment clauses of the Constitution. The second category deals with the
ratification of amendment proposals to the remaining parts of the Constitution. The
reading between these two ratification procedures indicates that the FDRE
Constitution adopts stringent procedures to ratify amendments to human rights

provisions.
3.1. Stringent Ratification Procedures

The reason why the FDRE Constitution affords the human rights provisions a
stringent amendment procedure is clear from the preamble which recognizes the
‘full respect of individual and people’s fundamental freedoms and rights as

foundation for building a political community founded on the rule of law and

% 1bid



[Note] The Implications of Constittuional Amendemnt Procedures ...

capable of ensuring a lasting peace and guaranteeing a democratic order’.*® It
conditions the promise to build a political and economic community on the full
respect of individual and people’s fundamental rights. This commitment is further
reinforced by recognition of a wide range of rights. Out of the 106 articles of the
Constitution, about one-third cover matters related to fundamental rights and
freedoms. The level of protection of these rights is further elevated through making
a reference to international instruments as thresholds for their interpretation.*! This
commitment is finally buttressed by putting exceptionally extra stringent
ratification amendment procedures. Reinforcing the fundamental value of
fundamental rights and freedoms, the FDRE Constitution adopts rigid amendment
procedures to them through requiring the approval of all state councils and the two
federal Houses.*> Amendment to fundamental rights and freedoms is subject to
stringent procedures, in contrast to what is applied to other provisions of the
Constitution. By making amendment formula of human rights cumbersome, the
FDRE Constitution gives special emphasis to human rights. This stringent
amendment procedure is intended at avoiding any possible regression.*® This is
why the amendment to human rights is placed at the first rank in terms of hierarchy
compared to other provisions of the constitution.** This is the expression of the
degree to which the fundamental rights and freedoms are fairly entrenched in
Ethiopia.*®

The stringent amendment procedures to the human rights provisions appear to have

different implications on the protection of fundamental rights and freedoms. There

40 See the preamble of the FDRE Constitution, par.2

4l Adem Kassie Abebe, ‘Human Rights under the Ethiopian Constitution: A Descriptive Overview,
Law Review Journal’, Vol. 5, No.1, 2011, P. 43. See also Chapter three of the FDRE Constitution.

42Art 105(1) the FDRE Constitution
43 Supra note 41, p. 44
4 Supra note 17, p.320-21
 Tsegaye Regassa, ‘Making Legal Sense of Human Rights: The Judicial Role in Protecting Human
Rights in Ethiopia, Mizan Law Review’, Vol. 3, No.2, Sep.2009, p.323.
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can be no gainsaying on the fact that the rigorous amendment standard ‘avoids
unnecessary degeneration and consolidates the sanctity of human rights’.*® This
again indicates how fundamental rights and freedoms are at the heart of the
Ethiopian legal system. This is why the fundamental rights and freedoms part of

the Constitution is made difficult to amend.

Despite the fact that this rigidity is good at avoiding deteriorating constitutional
amendment, it is so rigorous enough to exclude any attempt at adding new set of
rights or “upgrade”’ the level of protection of the already recognized rights. Any
attempt either to introduce new set of rights or to elevate the level of protection of
the now recognized rights through constitutional amendment would have to pass

through the aforementioned rigorous amendment procedures.*8

4 Endalkachew Bayeh, ‘Incorporation of Human Rights into Legal Frameworks of the three
Successive

Regimes of Ethiopia and their Treatment: A Comparative Analysis. European Journal of
Humanities and Social
Sciences’, Vol.32, No 1, 2014, p.1747.

47 The FDRE Constitution incorporates of claw-back clause within the most protected rights. The
existence of claw back clauses under Constitution is a debatable provision related to human rights
under the FDRE Constitution. For example, while some of the limitation on human rights requires
compelling circumstance and specific laws necessary to safeguard public security, peace, the
prevention of crimes, public morality and the protection of rights and freedoms of others, other
simply refers to those limitations determined by law. In the later, the minimum threshold for
restraining fundamental rights and freedom is simply law without any substantive requirements as
to the kind and quality of the law. The idea here is that any attempt to amend constitutional
provisions dealing with the limitation of fundamental rights and freedoms is required to pass
through such rigorous amendment procedures. For more discussion the limitation of human rights
under the FDRE Constitution, see Adem Kassie Abebe, ‘Limiting Limitations of Human Rights
under the FDRE and Regional Constitutions in Yonas Birmeta (ed), Some Observation on sub-
national constitutions in Ethiopia, Ethiopian Constitutional Law Series’, 2011, Vol. 4.

48 One may argue that it is possible to introduce new set of rights or upgrade the scope and content
of the already protected right either by adopting and ratifying international human rights law or
interpreting the Constitution in line with international human rights laws as per art 9(4) and 13(2) of
the FDRE Constitution respectively. It is true that both adoption and ratification of international
human rights law and interpretation of the Constitution in line with international human rights are
alternative ways of introducing new set of rights or upgrading the scope and content of the
recognized rights. However, these arguments work only for human rights that are already
recognized under international human law or developed to international level. This make the state to
wait until the particular rights are recognized by international law or developed to international
level. Accordingly, they don’t work for the rights that are not recognized by international human
rights or developed to international level but has national significance and need to be
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As is noted above, the amendment to fundamental rights and freedoms can only be
made up on unanimous approval of states council and two-third majority votes of
the two federal Houses in their separate sessions. This implies that a proposal to
amend a provision pertaining to human rights will not be ratified by the mere fact
that it is rejected by a single organ only for politically motivated reasons.
Furthermore, as the vote of each state council is counted as one, the size of
population in regional states is immaterial. The degree of national popular support
is not a critical issue on the process of constitutional amendment in Ethiopia.*® This
is apparently against the vote of the majority who would vote for amendment. The
consequence is that, this rigidity, while it is intended to preserve the already
recognized rights from retrogressive amendments, at the same time, it weakens any
improvement to human rights that the Constitution has initially intended to protect.
Accordingly, it is preferable to introduce less rigid constitutional amendment rules
to reduce the preventive effects of rigid amendment procedures. This requires the
amendment of the amendment clause. Regrettably, the amendment is also rigorous
to be amended. It requires similar procedure to that of the amendment to human
rights.® This indicates that to the extent it appears attractive at first sight, it

overlooks the fact that rigorous procedures may still suffer from imperfections.>!
3.2. Ordinary Amendment Procedures

In a stark contrast to the amendment procedures on human rights and amendment
clause, the FDRE Constitution establishes less stringent amendment procedures
otherwise referred to as “ordinary amendment procedures” to the remaining parts

of the Constitution. Under the parts of the Constitution to which flexible

constitutionalized. In such case, constitutional amendment is the only way out either to
constitutionalize new set of rights or upgrade the scope and content of the already protected rights.
49 Supra note 17, p.332

%0 See art 105(2) of the FDRE Constitution
LJohn Hatchard, Muna Ndulo, Peter Slinn, ‘Comparative Constitutionalism and Good governance
in the Commonwealth: An Eastern and Southern African Perspective, (New York, Cambridge
University Press, 2004)p.43.
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amendment procedures are established, there are some constitutional provisions
relevant to human rights, but amendable through ordinary amendment procedure.
Under art 93, the Constitution recognizes the possibility of declaration of state of
emergency and subsequent suspension of fundamental freedoms and rights.>? The
FDRE Constitution is, for example, not clear whether the right to life is derogable
or not during the declaration of state of emergency. The absence of the right to life
in the lists of non-derogable rights under FDRE Constitution is confusing.>® There
are also some latent socio-economic rights, which are not incorporated in the
substantive part of the Constitution rather incorporated under the national
principles and policy objectives part of the Constitution, to which ordinary
constitutional amendment procedures apply.>* These principles, though they are not
directly enforceable, they may affect the interpretation of other rights by being read
into those rights.>® The very provisions that govern both declaration of state of
emergency and latent socio-economic rights are found not in the fundamental
rights and freedoms chapter to which stringent amendment procedures apply. It
follows that the fact they are found outside the human rights Chapter makes them
easily amendable. This might be a good move to easily upgrade the scope and the
content of these rights. However, in the absence of a proper controlling
mechanism, it carries with it an opportunity to amend the Constitution to lower the
level of protection of these rights.

52 For more discussion see Yehenew Tsagaye, ‘State of Emergency and Human Right under the
1995 Ethiopian Constitution, Journal of Ethiopian Law’,Vol.21, Issue 1, August 2007, 78-113

3See generally Habtamu Birhanu, Derogation of the Right to Life and Its Suspension during State
of Emergency: Art 93 of FDRE Constitution. (Lambert Academic Publishing Group, 2018)

% The socio-economic rights included under this part are health, welfare and living standards,
education, clean water, housing, food and social security. See Amsalu Darge Mayessa, ‘Derivation
of Rights: Affording Protection to Latent Socio-Economic Rights in the FDRE Constitution,
Oromia Law Journal’, Vol. 2, No.2, 2013.

%Rakeb Messele, ‘the Enforcement of Human Rights in Ethiopia: Research Subcontracted by
Action Professionals Association for the People (APAP)’, (UN published 2002), p. 29.
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3.3. Review of Constitutional Amendment

It is not debatable that review of constitutional amendment reduces negative effects
of flexible constitutional amendment while flexible constitutional amendment
reduces the preventive effects of rigid constitutional amendment. It plays definitive
roles in ensuring that constitutional amendment power is exercised within
constitutional limits. For example, the Constitution of South Africa grants the
Constitutional Court the exclusive jurisdiction to decide on the constitutionality of
any constitutional amendment.>® The Court is the highest court with the power of
constitutional review. Although the Constitution does not provide for any
substantive standards against which the court can review the constitutionality of
constitutional amendment, nonetheless, it is not obvious that the court can

determine whether or not the procedural limitations are complied with.

The FDRE Constitution is silent regarding review of the constitutionality of
constitutional amendment. The pattern of the Constitution of South Africa suggests
that HoF is an appropriate organ to review the constitutionality of constitutional
amendment. This is because like the Constitutional Court of South Africa, HoF is
the organ with constitutional review power. Although there is no consensus as to
the power relation that exists between HoF and regular courts with regard to
constitutional review, there is little disagreement on the fact that HoF has robust
constitutional review power. In this respect, the Constitution empowers HoF,
among others, to interpret the Constitution and decide all constitutional disputes.®’
The power to interpret the Constitution and decide all constitutional disputes can be
extended to include issues involving the constitutionality of constitutional
amendment. As such, it, as a ‘guardian of the Constitution,” must make sure that

the supremacy of the constitution has been maintained in all aspects, be it

%6 Section 174(4d) of the Constitution South Africa
5"See art 83(1) and 84(2) of the FDRE Constitution
155



Hawassa University Journal of Law Volume 4, July 2020

constitutional amendments or ordinary laws.%® This supposition is, however, no
longer valid on the fact that, though it has constitutional review power, it is one of
the veto players of constitutional amendments.>® It follows that any act of ruling on
the constitutionality of constitutional amendment makes it a judge on its own case.
This makes it practically impotent to effectively exercise its function of reviewing

constitutional amendments.®°

Moreover, regular courts are excluded from exercising constitutional review. The
Constitution under article 62(1), 83(1) and 84(2) gives the power to interpret the
Constitution, the power to decide all constitutional disputes and unconstitutionality
of federal and state laws to the House of Federation. Although the power relation
between the HoF and regular courts remains unsettled issue in Ethiopian
constitutional discourse, it is clear that regular courts cannot review the
constitutionality of federal and state laws. The doctrine of counter majoritarian
democracy and judicial activism have played significant roles in influencing the
framers of the Constitution to eliminate courts from exercising constitutional
review power in general.®! Therefore, it is difficult to think that courts, which are
not trusted even for ordinary legislations, would rule on the constitutionality of
constitutional amendments.®> This indicates that the Ethiopian system lacks
appropriate institutional frameworks to rule on the constitutionality of

constitutional amendments.

%8 Supra note 6, p.76

9See Habtamu Birhanu, Accesses to House of Federation and Its Procedural Requirements: Seeking
for Constitutional Remedies in Ethiopia, International Journal of Legal Developments and Allied
Issues, Volume 5, Issue 5, September 2019, p.77.

80 Supra note 6, p.76

b1 SeeYonatan Tesfaye Fessha, ‘Judicial Review and Democracy: A Normative Discourse on the
(Novel) Ethiopian Approach to Constitutional Review, African Journal of International and
Comparative Law’, Vol.14, No.l, 2006. See also Assefa Fiseha, ‘CONSTITUTIONAL
ADJUDICATION IN ETHIOPIA: EXPLORING THE EXPERIENCE OF THE HOUSE OF
FEDERATION (HOF), MIZAN LAW REVIEW”’, Vol. 1 No.1, June 2007.

52 Supra note 6, p.76
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4. Conclusion

It is indicated that the implications of constitutional amendment procedures on the
protection of human rights stems from the fact whether a constitution adopts a
flexible or rigid amendment procedure on human rights provisions. The FDRE
Constitution adopts a rigorous amendment procedure to constitutional provision of
human rights. It is noted that the rigorous amendment procedure, while it is strong
enough to discourage retrogressive amendment, however, impedes an attempt to
amend constitutional provision of human rights. On the other hand, the
Constitution adopts less rigid amendment procedures to the remaining parts of the
Constitution, which are relevant to human rights. The fact that the Constitution
establishes flexible amendment procedures appears to be good to strengthen the
constitutional provisions. However, it is proved that such flexible amendment rules
are vulnerable to unnecessary constitutional alterations. Moreover, it is identified
that review of the constitutionality of constitutional amendment is missing under
the FDRE Constitution. The overall discussion identifies that the FDRE
Constitution suffers from imperfection in keeping the right balance between
inherent demands to improve the protection of human rights while keeping its

stability against retrogressive amendment.

In consequence, the paper suggests a flexible constitutional amendment against the
preventive consequences of rigid amendment procedures. Moreover, to reduce any
negative effects of flexible amendment procedures, the paper recommends judicial
review of the constitutional amendment process. For the latter to happen,
institutional reforms should be made. Depending on the policy choices, the reform
may involve either establishing new constitutional court or giving constitutional
review power to regular courts. This recommendation is relatively preferable as it
makes the constitutional amendment procedure less rigid. It does not require the

amendment of amendment clause, which is rigorous to amend.
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Commentary on the COVID-19-Induced State of Emergency

Tadesse Melaku*
1. Introduction

Emergency decrees have gained popularity in recent years, especially after the 9/11
terrorist attacks in the US. For instance, from 1985 to 2014, with in a period of 19
years, not less than 137 countries issued emergency decrees, at least once.!
However, the popularity of Emergency decree is seen as a challenge to
constitutionalism and human rights. States of emergency bestow wide power on
governments and law enforcement agencies leading to the use of excessive force,
extended pretrial detention and the derogation of rights and freedom. In times of
state of emergency, parliaments delegate power to the executive so that the latter
can respond swiftly to an emergency situation. Such measures expand, though
temporarily, the power of the executive vis-a-vis of the legislature, the judiciary
and the citizen and, in federations, they also expand the power of the central
government vis-a-vis the governments of the units which would be unconstitutional
in normal times. However, emergencies are extraordinary times that call for
extraordinary actions. Fundamental rights and freedoms which limit government

are also subjected to restrictions.

State of emergency becomes a necessary price to pay for “the survival of a state
and its citizenry and to bring the situation back to normal temporarily changing the
structure of state functions in favor of efficiency and effectiveness”.? To illustrate

this, for instance the emergence of COVID-19 on a global scale has led to the

* Assistant Professor of Law, Hawassa University. The author can be reached at
tadessehello@gmail.com

1 Bjgrnskov and Voigt 2018a as cited in Stefan Voigt. 2018. Contracting for Catastrophe:
Legitimizing Emergency Constitutions by drawing on Social Contract Theory. Retrieved from
https://www.researchgate.net/publication/329659754 Contracting_for_Catastrophe_Legitimizing_E
mergency_ Constitutions_by drawing_on_Social_Contract Theory

2 Zwitter A (2012) The Rule of Law in Times of Crisis: A Legal Theory on the State of Emergency
in the Liberal Democracy. ARSP: Archives for Philosophy of Law and Social Philosophy, Vol. 98,

No. 1, pp. 95-111. Franz Steiner Verlag
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restrictions of human rights in many countries, but the restrictions were very
significant measures to save life. Virtually, states have adopted some form of
public emergency in response to the pandemic. In this regard Ethiopia is no
exception. The country enacted a state of emergency legislation which delegated
the cabinet to issue executive regulation. This commentary reflects on the

implications of the declaration on basic human rights.

2. Coronavirus Pandemic and the declaration of state of emergency:
Normative frameworks vis-a-vis the protection of fundamental rights

According to the legal framework, in Art 93(1) (a), the Ethiopian Constitution
provides four grounds for declaring a state of emergency — (1) a foreign invasion,
(2) a breakdown of law and order which endangers the constitutional order and is
beyond the capacity of the regular law enforcement agencies, (3) the occurrence of
a natural disaster or (4) an epidemic. By virtue of the Constitution, the executive
assumes “all necessary power”® to handle the impending crisis triggering the
emergency. Thus, the Constitution gives an expanded mandate to the executive in
times of crisis. Under Art 93(1) (b), it authorizes the federating units to issue public
emergencies in the event of an occurrence of “a natural disaster or an epidemic”
within their territories. The constitution contains a well-fitted stipulation for a

declaration of a public health emergency.

Soon after the advent of the corona virus in Ethiopia, parliament passed an
emergency proclamation granting blanket power to the executive.*  The
proclamation approves the initial executive decree, establishing a state of
emergency inquiry board fixing the duration of the declaration at five months.® The
emergency law states, “The detailed conditions concerning the suspension of rights

and measures will be decided by the Council of Ministers or a Ministerial

3 Constitution of Federal Democratic Republic of Ethiopia (1995), Art 93(4)(a).

4A Proclamation to Approve the State of Emergency Proclamation No. 3/2020 Enacted to Counter
and Control the Spread of COVID-19 and Mitigate Its Impact.

% Ibid, Art 8.
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Committee to be established for the purpose that is notified to the public”.®The
granting of sweeping powers is justified on the ground that enables ‘“the
government to adapt and develop context-specific measures in response to the
pandemic”.” However, this is problematic in the absence of an effective and
independent oversight. In line with the constitution, the emergency legislation
authorized the executive to prescribe “details of the derogation of rights and the
measures to [it will take] counter and mitigate the humanitarian, social, economic

and political damage that could be caused by the pandemic.””®

There are only two legal limits on the power of the executive branch. The first one
says the purpose of the emergency law, as implied by its title, is ‘to counter and
control the spread of covid-19 and mitigate its impact’. That means the goal of the
emergency measure is limited to overcoming and curbing the effect of the
outbreak. The second one is just a reaffirmation of the non-derogable provisions of
the constitution— the nomenclature and character of the state (‘Federal Democratic
and Republic of Ethiopia’),’ the prohibition against inhuman treatment?, equality
and non-discrimination** and self-determination.*? This statement does not add
much since the constitution itself has made those provisions non-derogable and any
law or action in conflict with it will not create legal effects.’3The violation of the
emergency proclamation entails both in and out-of-court consequences. Individuals
accused of breaking the law are punishable “with simple imprisonment of up to 3

years or a fine of no less than one thousand Birr and not exceeding two hundred

5 Ibid, Art 5.

"Yoseph Badwaza. 2020. Sweeping powers and a transition on ice: Pandemic politics in Ethiopia.
Retrieved from https://africanarguments.org/2020/04/16/sweeping-powers-transition-on-ice-covid-
19-pandemic-politics-ethiopia/

8 Proclamation 3/2020, n. 4, Art 4(1).

® Constitution of Ethiopia, n. 3, Art 1.

10 Ibid, Art 18.

1 ibid, Art 25.

12 |bid, Art 39(1) (2).

13 Constitution of Ethiopia, Art 9(1).
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thousand Birr”. Besides, law enforcement agencies are authorized to use

“proportionate force to enforce” the law.

Moreover, derogation from fundamental rights and freedoms is permitted “to the
extent necessary to avert the conditions that required the declaration™® of
emergency. Based on the power delegated to it, the cabinet passed a regulation
with far reaching restrictions raising eyebrows. Some of such rules include the
prohibition on termination of lease contracts relating to residential and commercial
property or raising rent price without the consent of the lessee!®and termination of
employment contracts (contrary to the standards to be set by the Ministry of Labor
and Social Affairs). However, what will happen if someone raises house rent to
offset the loss of income from other sources or if someone is obliged to lay off
workers because of loss induced by the pandemic? The Regulation also permits the
dispossession of unused private property for use in COVID-19-control efforts.’
The imposition of such obligations on private persons raises an issue of
proportionality. This implies that the restrictions appear more excessive. Moreover,
The Regulation does not also provide objective standards to determine whether a

piece of information is likely to disturb public order or cause psychological stress.

Another overly vague stipulation is the requirement for the media to report without
exaggeration and causing “panic and terror among the public.”.*® Such vague
wording brings susceptibility to abuse of power. Furthermore, courts and other law
enforcement bodies are exonerated from observing the procedural laws of the
country particularly in regard to cases involving cases “arising in relation to the
state of emergency proclamation, hording and other unfair trade practices, illicit

tracking in arms and contraband goods”.% It is also unacceptable that the executive

14 Proclamation 3/2020, n. 4, Art 5(3).

15 Constitution of Ethiopia, Art 93(4)(b).

16state of Emergency Proclamation No. 3/2020 Implementation Regulation No.466/2020, Art 3(18).
17 1bid, Art 3(15).

18 1bid, Art 3(10).

19 1bid, Art 6(1)(2).
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organ passes drastic measures without specific legislative delegation to do so.
Contrary to this act of the executive organ, the Parliament has not provided a
framework, no matter how broad it might be, to curb the exercise of such sweeping
powers. What is more, the court trial has, at least impliedly, been suspended.
Commenting on the suspension of court proceedings, Jaraczewski said, “While one
can expect limits in the ability to administer justice and see non-essential court
cases delayed due to shutdowns, elements of the right to a fair trial, such as the
right to challenge an arrest before an independent court, must be preserved.”? For
instance, in connection to a high profile criminal case involving the assassination
of the chief of staff of the Ethiopian Defense Forces and his retired colleague in
Addis Ababa a year ago, the court decided to resume the trial that had been halted
due to the corona virus. The trial restarted, according to media reports, after
relatives of the victims called for justice on the first year commemoration of the
killings. Other prohibitions introduced by the regulation include a ban on public
gatherings, handshaking, prison visit (except for lawyers or those bringing food to
inmates); places of recreation, press statements about COVID-19 (except for
authorized medical and federal officials and legal opinion on the emergency laws

and professional opinion of medical personnel).?

Concerning the results of its implementation, news outlet reports revealed that
more than a thousand people have already been jailed or fined for breaching the
emergency regulation. A journalist who reported at the beginning of COVID-19
outbreak in the country that the government had set up two hundred thousand

graves was sentenced to five years in prison for allegedly spreading misinformation

20 Jakub Jaraczewski. Emergency measures and the rule of law in the age of covid-19
https://democracy-reporting.org/dri_publications/emergency-measures-and-the-rule-of-law-in-the-
age-of-covid-19/

2 |bid, Art 3(17).
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and deliberately attempting to cause public panic.?? A landlord who raised monthly
house rent from ETB 500 to 1000 was fined ETB 10, 000.

However, the restrictions mentioned here are by no means exhaustive and
subjectivities has always been one of the major concerns. While the issuance of the
emergency is a necessary price to pay to protect the public from the pandemic,
some of the provisions considered raise basic constitutional and human rights

issues.

Conclusion

Whilst the resort of governments to the declaration of public emergencies in times
of crises is justified, precaution has to be taken in order to ensure that such power
is not abused. A cursory look at the Regulation issued by the Council of Ministers
in relation to the recent corona virus outbreak in Ethiopia contains extremely vague
provisions that are susceptible to abuse. The legislature is also to blame for the
problem as it granted blanket authority to the executive rather than defining the

power delegated to the latter.

22 Committee to Protect Journalists (CPJ), Ethiopian journalist Yayesew Shimelis detained
following COVID-19 report. Retrieved from Ethiopian journalist Yayesew Shimelis detained
following COVID-19 report - Committee to Protect Journalists (cpj.org)
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11 Aloui, Zouhaier, The impact of governance on poverty reduction: Are there regional differences
in Sub-saharan Africa? 2019.
2 HL helu- (hAG ehmena- 984 T)
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Contemporary Africa® 2016
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6 Belay Sitotaw Goshu and Melaku Masresha Woldeamanuel® Education Quality Challenges in
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PAMI°: ALSLDI®:: VT NPTVNLAN GATTE AS N2 aoooight A2 Y
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24 Alina Mungiu-Pippidi? the Quest for Good Governance: Learning from Virtuous Circles. Journal
of Democracy? 2016.
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A780 A 9 PA@ V7 SFUP SUSAE STV PUILART U AT TPI® @g9°
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https://muse.jhu.edu/search?action=search&query=author:Alina%20Mungiu-Pippidi:and&min=1&max=10&t=query_term
https://muse.jhu.edu/journal/98
https://muse.jhu.edu/journal/98
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30 Negash, Tekeste 1996 “Rethinking education in Ethiopia” The Nordic Africa Institute.

171



Hawassa University Journal of Law Volume 4, July 2020

h&A  PANTTY, LA ANevHIOAD  APTLA: UTEEI add  oo0LCHF
PADI°: AUT PIITLD VP DA Phé9® PG LATTGA::S

PP N107 ALOLNT T4o7 APLI%F NavLaoC 1Lt ®LEA ATLE S1A:
ANC ATL@ NC POLAIA: BT NT7AR AOPE POLANIAN: FLUT AS
a7+ P ALNP LN alB CAD AG N9°N7LT PoLOLL TDAL aoemC
aNN?: 918 0@ NA@®-PT Aood SIAF Q-7 AS Lo ¥20T AN oL
POHN BC AS hL7T ATSU9° AXT oolP7 e “I0T AATT@:: aold RAILAA
adUPOC AS oo He-0C AN oold AT “TVNLAN APAA IDSNE AS
AT4 T 2900 ALTFA: HC A NALAT ADNLD ZC  NA“1LAMmo-:
a7t AgoFaoy AG PO AgolPF ANHF oond-t aalt:: POATT hoHAN
hoo'yd @Cavl-i\:: NGV AGS V7 PNALYT L79° ao(lrt SLHA: PV
POALTT CAANT TTUNLAN PIANNT avdFem, Y@ PO U7 AS N7
+hA® POLAG  AROPFT  aohloT 01890 POLAIANG AT OHU- A
&P M, 1@ a7 M NGD 9T LOLAIAN: (LLIN  aveh,o-
TOAL ATLAAD AACE M1 AS 0FN4- PorSCT ALA ATISID AL109°::
11 17 TNP UALTET NN APETET LLCAA: AT £A18N hiam
0L AANTYTE GH ood::

5. hli.&-19 AT UAN? PaoAR 1871+ O+ AS P17

Nh.e-19 WS NHALE TN “158 LT Phé- 7N tha OC LR P71t
O HHNCT A STF@:: VANT Neo?AR ANE 779° Ad: PLA1D7 PoLeDe-N T
Vs taoF TN ACTT 10 VANT oAk CANGP oofIT hhd 102
PS9° 07 UAN 9UIeT 1@? NLAD- 1452 AL NGk fA @88 AS
a0 PHLNIND VIPITI® LAAIN: VANE hhé AL O HINCT hrd-
@M T NTAF AN huodt A He- HAdG AT SALA? 2970 1@ Pavh?qt
VALTE PANT? G240 @8N avG1L8 oo@lhh PULHLI@M AhA? A9°AN:
8.2 (“NEP  FONGIS LUT oofNF® NATNC VU7 ool AANT):
TNt (KGN AMLs PULAM@ NAMSE Povdie AF71P2F: ¢2°Ath
TCELT ANFCHE oo INFP AP LCHFT AAMSS AS T9°vCT oit
NAI° POLHLFT @ aohao (T Agvlovd. SON::

PUANT ooPAK oolF AT OPT (1TA/NNET) PULeI 0T A UP
P PLOIMTT ORI PPav-ATT R 9T (P AEhICE BUT ()
ATLLATT LI LaoAhtPA  NA®-  ASLLANT  PUNLFAN hRA

31 Ethiopia’s economy experienced strong, broad-based growth averaging 9.8% a year from
2008/09 to 2018/19-https://www.worldbank.org/en/country/ethiopia/overview
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33 John S. Miller, On Liberty? 1859!

3 OpbN.e-19 H4f A7 1A 9°f7 9°AC hooh1 AS 0770NL-P 218.f P71
NIV CAP : CoA9 T AG Pl MEPT TLELDT ATAPAPD-J-A::

35 ACTT 10 h@f's “IT9° (VLA 114 &C APH AS PooCIMN AR T10T Lavldi:

173



Hawassa University Journal of Law Volume 4, July 2020

oMt Ne-@ 7 N7 FA0 v AS 0L 7 SI0hNC +4491 0o o
185 10T7 ACINPLT 9OIanT TILLP PALAIAET VAN hAAY HI® NA
PN @ LALNIPA:: 1ONT W78 1A0-0LO 10-ME 7 310 LA PA°::

a0t “INE-P CHANC “L8CLTT MheHE Usd o010 029 N MAPRTT
LH9® AN M ovHO T AANT:: (AL Moo 70T ooid-f O @-0T ATHY
MLLDT ANG- T8L ALYT AMAT Polmboo-t AAYLOH 9912 COLAIA:
2V MAAT AICI°: NAM-CT I F9°C LLLIN:Y ool “1.8.8P7F ALY
PATNC hAdPao a1 APavld- N7 NN PavAP Tl 07 aohéT AANT::
o P10 TAFT AG PHC €T PoLON: PAAI° APe VD LU
NA2ILLPL nPh1-E: IC HANE 7S SN NV aemfP SFAN: “TUNLANI°
P07 TTUNLON APE PoomE AL AS  MNC-IN CAPT  TICTd
PoLnSHANT  ATAAT ooHC T PRLAIPA: NA9°:  OF°VCT 0 AS
NooNG 99.8.¢ +mPd® ¢t +CAtT7 29P AS 7162 OF 70N (NT4-EI°:
NA?T:9°) AL oo C AANT:: F9°VCT WPT7 TIMShC P98 LAAE PapAAN.g
AG Pav-AG A@-£7 PSTFo “MPT AdNT::

6. ovl9°L7). ¢ AG PLavm-sp, YA

AR W ath £RCS ovdJ T AT UA9° C7°0th APE/hté-d AP
ARTAI/ARINI°:: D7 9139° oo 7IE P7°AEh 108 aolPT BTAAE PAAY®
1 N7 AS Né nTAAT PAL PATES ALMEPI°:: IPTI° ¢2°Ath
®TIC/P VLA A1ETTT ANGT 50 haodl PO ANDEAA: AfA OMNPT7
N0t Moot hes PAm AS CAIC U Ad-L7IA: (T¢ B¢ AL
N4+t LCAPA ®LI° +&naoPi:: CHVCT +%o1 1 270t 102D
aol-pm, QWP (VLA A 2917 NS0T L% OCLPA ®LI° MGHPA:
n1983 9.9° NLA L729° L9° (7971F) AG e7°akh OAAMT A+t PIPA:
oMk APFP 1@ Phile-19 1488 L79° PNAM A2AM@-:: 11477 ¢50 Yoo
e ath AD8C T 19°197 ALCHE U L4 avd-avd §¢+-NCH 126 aoFH
eme P P°Ath £RCS A1 1A NHAL (HC AS NULIST:: MmPAR
ATSNT 2PCH AT 10 NANYE SPCHT CADTT ASECTT CANT AR P
PUP ACPI° wrLCNNT::

3 nugeA- 157 Nilhh A%ICE OCH T o030t $L29° Oat LT 89°06-07
ATINAoe e PAL PINL®- F 01 AU UEE ANTOT Tt a4 AP
ANVt PAA TINChET mPAL 0L V7 ASTT AN +51%:mPAL 0PN V7 A8TT
MAUT A% "hv? 2I000C @8 9°79° A%14-B PATI°!" NAPA::

7 PNH AleF AL ATLMLAPD-: NVILET ThaFFE MXE ECh ot CFIC
N2 279 0P A 7HCHT7 042297 HTHPA DLI° Ar18444G ACIPA: ANHCHC
av/lB UL HA@DT TINLTMES Loviivt:
https://www.statista.com/chart/15250/the-number-of-internet-shutdowns-by-country/



https://www.statista.com/chart/15250/the-number-of-internet-shutdowns-by-country/
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