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The Unsettled Concept of Performance Bond in Ethiopia ...

The Unsettled Concept of Performance Bond in Ethiopia: Practical Problems

in Determining the Scope of the Obligee’s Right to Compensation

Gidey Belay Assefa*
Abstract

Performance bonds, most of the time, are issued to cover a small percentage of a
contract price. When damage occurs, there may be a remaining damage, in excess
of the performance bond, that may need to be otherwise accounted for. This raises
the question of whether or not it is possible to claim the remaining amount from the
principal debtor. In Ethiopia, the Federal Supreme Court Cassation Bench has
passed two contradictory decisions. One is found in file number 47004, passed in
2012, which held that performance bonds are suretyship which in effect means that
the obligee is entitled to claim full reparation to the stated amount in the
performance bond from the issuer/surety, and the remaining from the principal
debtor. The second decision is found in file numbers 69797 and 98348 which held
that a principal debtor is liable and the obligee is entitled to claim only to the
extent of the performance bond. This decision adversely impacts the obligee by
limiting the amount of compensation that he may claim from the principal debtor.
However, the decisions are contradictory and lack detailed factual and legal
analysis. This article, by adopting a doctrinal research approach, examines the law
and performance bonds of selected Ethiopian banks and insurance companies in
order to see whether a performance bond limits the liability of a principal debtor
or not. The article concludes that the limit of liability of a principal debtor and the
right of an obligee depends on the terms of the underlying contract. Thus,
performance bonds do not limit the liability of a principal debtor towards the
obligee.

Keywords: Performance bond, Surety bond, Surety, Issuer, Principal debtor,
Obligee

* An Associate at Addis Law Group LLP and ZeeLaw. The author thanks Prof. Zekarias Kenea and
the anonymous reviewers for their constructive coments on the paper. The author can be reached at
gideybelay8@gmail.com.
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1. Introduction

A performance bond is a contractual assurance by an “issuer” to an owner, also
known as an “obligee,” of a project.! Performance bonds are, most of the time,
issued to secure the obligee when the principal debtor (who is usually a contractor,
seller or service provider) fails to discharge his obligations under the main
contract.? The performance bond is, therefore, issued to support the performance of

the main contract.

Most big construction contracts, multi-million purchasing agreements, and
especially government contracts, involve the utilization of performance bonds. In
Ethiopia, in government procurement agreements, it is mandatory to furnish
performance bonds.® In the private sector, however, such bonds are voluntarily
furnished by the parties. Despite the prevalent of use of performance bonds, they
are the least governed by Ethiopian law(s). Except for the appearance of the name
on few laws, the term performance bond has never been defined in Ethiopia.* The
absence of clear laws that clarify and govern issues pertaining to performance
bonds has made it difficult to answer the question as to whether or not a
performance bond limits the liability of a principal debtor towards the obligee or
not. Moreover, it is not known what a performance bond is and whether it is

different from a suretyship, insurance and other similar contracts.

!Ahmed Hassan and Hamimah Adnan,‘The Problems and Abuses of Performance Bond in the
Construction Industry’, (IOP Conference Series: Earth and Environmental Science, 2018)

2 Darren A. Prum and Lorilee A. Medders, ‘The Bonds That Tie: Will a Performance Bond Require
that a Surety Deliver a Certified Green Building?’(2012) 9 Hastings Business Law Journal 5.
3Federal Public Procurement Directive, Ministry of Finance and Economic Development (2010).
Article 16.25.1states that “[e]xcept for procurements executed by means of request for quotation or
procurement of rental services, a Public Body has to require a supplier under contract with it to
furnish performance security in any procurement.”

4 It appears in the Federal Public Procurement and Property Administration Proclamation, 2009
Proc. No. 649/2009, Fed. Neg. Gaz., Year 15, No.60; see also the Federal Public Procurement
Directive, Ministry of Finance and Economic Development (2010).
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Globally, there are different approaches in naming performance bonds. Some
jurisdictions name them as contracts to be governed by the terms they outline, as
well as general contract laws.> Some of them categorize them as surety while
others consider them to be both surety and documentary guarantees like a letter of
credit depending on the wording of the performance bond.® In Ethiopia, some
cassation decisions have labeled performance bonds as surety.” Proper
characterization of performance bonds helps to determine the applicable law,
which should be used to address issues that may arise in relation to them. The
primary issue that this paper tries to address is whether or not a performance bond
limits the total amount of damages that anobligee may claim from the principal
debtor. The answer to this question requires understanding the meaning of a

performance bond, and differentiating a guarantee, from an insurance policy.

In order to address the isuue, thus, this article is framed into six parts. The first part
gives general introduction about performance bond and related legal issues. The
second part highlites the concept of performance bond in general. The third part,
under the title types and nature of performance bonds, shows how far a
performance bond is similar to or different from surety, an insurance policy and an
indemnity agreement. The fourth part deals with the extent of liabilities of an issuer
and a principal debtor in a performance bond. The fifth part is about the fate of an
obligee who incurred damage greater than the amount for which performance bond

is furnished. Finally, the last part offers a conclusion.
2. The Concept of a Performance Bond

A performance bond is a form of security issued to secure the performance of a

SJosepf Dalby, ‘A Performance Bond, Deconstructed’ (2010)11 Bus. L. Int’1105.

Sibid

7 See, for example, Ethiopian Insurance Corporation vs. Bale Rural Development Organization,
Volume 13, File Number 47004 (Federal Supreme Court Cassation Bench, 2012).

3
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contract.® Surety Association of Canadade fines performance bond as “[a] ... bond
that guarantees that the bonded contractor will perform its obligations under the
contract in accordance with the contract’s terms and conditions”.® It is a common
custom that owners, buyers, and employers may require different forms of
performance securities to ensure the performance of the contract by their
contractors, sellers, or employees respectively. Among the common securities are
cash, cheque, insurance, and performance bonds. A performance bond is also a
tripartite arrangement whereby one party, X, guarantees the performance of the
contractual obligations of another party, Y, to a third party Z. If Y “fails to
perform” its obligations under the concerned contract, X is responsible for paying
the aforementioned amount to Z.2° This creates a tripartite relationship between the

principal debtor, the obligee, and the issuer.!

The purpose of a performance bond is two-fold. First, it provides security for the
obligee that the contract will be performed in accordance with its terms and
conditions of the contract, and that the issuer will compensate the former when the
principal debtor fails to perform its obligations.!? Secondly, performance bond
establishes a third party, issuer, which can verify that the principal debtor is
qualified to perform the contract.® Issuers such as banks, insurance companies and
surety bond companies do not issue a performance bond without evaluating the
“three Cs” of the principal debtor: the “Capital”, “Capacity” and “Character”.** The

8 Maureen D. Carman, Regulatory and Transactional Bonding: A Primer on Surety Bonding for the
Mineral Lawyer (EMLF, USA, 1997) 235.

%Surety  Association of  Canada<https://www.suretycanada.com/SAC/Surety-Bonds/Contract-
Surety/Performance-Bonds/SAC/Surety-Bonds/Performance-Bonds.aspx?hkey=3f931cd0-ada6-
4735-9e17-c1fac2ff5f81> accessed on August 25, 2021.

10 In some jurisdictions, guarantors may takeover the duties of the principal debtor instead of paying
money.

11 Marilyn Klinger et al., Bond Requirements (American Bar Association 2017) 270.

121 orena Myers and Fazil T. Najafi, ‘Performance Bond Benefit-Cost Analysis’ (2011) 3 Journal of
Transportation Research Board 1.

BIbid

41bid
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assumption is that a person who can obtain a performance bond is qualified to
perform the contract. However, once a contract is signed and the principal debtor is
found to be unable to perform the contract, the obligee will have the chance to
recover its damage at least to the extent of the performance bond which is issued
by a third party. The performance bond might not, however, be enough to cover the

damage that the obligee sustains.

A performance bond is a contract.’®As such, parties are free to determine the scope
and nature of the performance bond, or save for some mandatory provisions of the
law. For example, in Ethiopia, the amount of a performance bond as envisaged
under the Federal Public Procurement Directive shall be at least 10% of the total
contract price.!® In cases of government procurement contracts, it, thus, means a
performance bond to be furnished cannot be less than 10% of the total contract
price. As performance bonds are agreements, parties are at liberty to determine the
scope of the bond and its validity period. Once the obligations of the main contract
are performed, the performance bond is returned to the principal debtor.!” A
performance bond may also be returned if the obligee believes that no damage has
been incurred as a result of the principal debtor’s non-performance.'® However, if
the principal debtor fails to perform and the performance bond has been called, the
issuer will be indemnified by the principal debtor to the extent that it has

incurred.®

A performance bond is not defined anywhere under Ethiopian laws. The Federal

15 Lawrence R. Moelmann, et al., the Law of Performance Bonds (American Bar Association 2009)
5.

8Federal Public Procurement Directive, Ministry of Finance and Economic Development (2010),
Article 16.25.2.

"Federal Public Procurement Directive, Ministry of Finance and Economic Development (2010).
BFor example, Article 16.25.4 of the Federal Public Procurement Directive states that
“notwithstanding the provision of Article 16.25.3 above, the performance security may be returned
to the supplier where the Procurement Endorsing Committee ascertains that the noncompliance of
the supplier does not affect the interest of, or entail additional cost on the Public Body and is not
due to the fault of the supplier”.

19 Klinger, et al. (n 11) 270.
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Public Procurement Proclamation as well as the Directive thereunder use the word
“procurement security” and “state performance bond” as a means of performance
security.?® Under these laws, performance security can be provided in the form of
cash, a cheque certified by a reputable bank, bank guarantee, letter of credit,
conditional insurance bond, or indemnity insurance as the case may require.?
Small and microenterprises are required to provide a letter of guarantee from the
body organizing or overseeing them. Insurance companies may use their reserve in
the National Bank as a performance security.?? Despite the absence of definition
and detailed provisions, performance bonds are widely used in Ethiopia.
Government projects as well as private transactions demand performance bonds
issued by banks or insurance companies. In practice, most construction companies
are required to provide performance bonds after they win a bid. Public universities

and other institutions also require a performance bond from equipment suppliers.
3. Types and Nature of Performance Bonds

As an extension to the discussion on the concept of a performance bond, this
section identifies the two types of performance bonds: the conditional and
unconditional bonds. One of the main issues that bruoght a problem of
understanding the concept of a performance bond is the inability to differentiate
between these two types of performance bonds. A clear understanding of the two
would help to know the governing law of each, and answer the questions: what are
conditional and unconditional performance bonds? How are they understood in
Ethiopia? What are the problems that have arisen from these bonds? How are the
problems understood? Is a performance bond a surety bond, an indemnity bond, or

an insurance policy?

20 Federal Public Procurement Directive, Ministry of Finance and Economic Development (2010),
Articles 16.25.2 and 16.16.4; 16.25.6

2bid

21bid
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3.1. Conditional Vs. Unconditional Performance Bonds

Depending on the agreement of the parties, a performance bond could be
conditional or unconditional.?® Conditional bonds are contracts whereby the issuer
becomes liable only upon fulfillment of predetermined conditions, such as the
default of the principal debtor and/or when the obligee sustains damage.
Unconditional or on-demand performance bonds, however, entitle the obligee to
call the performance bond without showing default unless the bond is furnished
fraudulently.?* Thus, only a demand by a letter is a sufficient ground to utilize an
unconditional performance bond. Although it is sometimes difficult to distinguish
an unconditional performance bond from a conditional performance bond due to
the vagueness of the language in which they are formulated, the two are different.

Conditional performance bonds are bonds that are dependent on the main contract
in order to come to fruition.?® Under conditional performance bonds, the obligee is
required to prove the default of the principal debtor in the main contract to call the
performance bond. Moreover, the issuer is not obliged to pay the obligee unless it
has become certain that the principal debtor has failed to perform its obligations as
per the terms of the main contract. Thus, no payment will be made to the obligee
unless the principal debtor admits its default or a court or an arbitration tribunal

decides to this effect.?®

BSupardi, et al., Performance Bond: Conditional or Unconditional, Construction Industry
Development Board, 2009,<https://mpra.ub.uni-muenchen.de/34007/1/MPRA_paper_34007.pdf>
accessed on 29 March 2021.

24 Kevin Patrick Mc Guinness, The Law of Guarantee: A Treatise on Guarantee, Indemnity and
Standby Letter of Credit (Scarborough, Ont. Carswell 1968) 383.

BAzizan Bin Supardi, et al, ‘Legal Comparison Between Conditional and Unconditional
Performance Bond in Malaysian Construction Contract’ (2011) 1 International Surveying Research
Journal 45.

1bid
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Unconditional performance bonds, on the other hand, are bonds that exist
independently from the main contract.?” They are payable upon demand by the
obligee, and do not require proof of default of the principal debtor to call a
performance bond.? The issuer has no right to refuse payment if the obligee makes
any of such demands except in the case of fraud.?® This does not mean, however,
that unconditional performance bonds exclude mention of the main contract to
which they are related. They may contain statements indicating the existence of an
underlying contract. Therefore, they are characterized primarily by phrases such as
“...pay on your first demand”, “...guarantee...waiving all rights of objection and
defense”, “...forthwith pay on demand” and so on.®® Therefore, these bonds are
payable by the issuer irrespective of the fact of performance or non-performance of

the principal debtor’s obligations up on presenting documents.

In Ethiopia, both conditional and unconditional performance bonds are commonly
used, but they have not yet been clearly defined under Ethiopian laws. While
performance bonds issued by banks are titled as “unconditional performance
bonds” the performance bonds issued by insurance companies are titled as
“conditional performance bonds”. By law, banks can issue both conditional as well
as unconditional performance bonds, but they almost invariably issue the latter.
Insurance companies, however, are prohibited from issuing unconditional

performance bonds.

2’Chung-Hsin Hsu, ‘The Independence of Demand Guarantees, Performance Bonds and Standby
Letters of Credits’ (2006) 3 National Taiwan University Law Review 1.

21bid

2 Mc Guinness even goes further stating that performance guarantees (unconditional performance
bonds) are not guarantees in the legal sense despite their name. See Kevin Patrick Mc Guinness, The
Law of Guarantee: A Treatise on Guarantee, Indemnity and Standby Letter of Credit (Scarborough,
Ont. Carswell 1968) 383.

30 Template performance bonds issued by banks. Documents on file with the author.

3INational Bank of Ethiopia, Licensing and Supervision of Insurance Business Directive No. SIB
24/2002.
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Further examining the practice(s) of banks, the contents of unconditional
performance bonds issued by the banks are not always the same. Many of the
performance bonds issued by banks contain the following: “.... Bank hereby agree
unconditionally and irrevocably to guarantee as a primary obligatory and not as
surety merely, to pay to ....on its first demandwithout what so ever right of
objection on our part and without its first claim to the seller in the amount not
exceeding.....”®? (Emphasis mine). Other bond issued by banks, however, are
stated as: we----hereby unconditionally undertake to pay you the sum not exceeding
----only upon your simple written demand specifying that customer has failed to
perform in accordance with the contracts and if presented to us with the validity

time.3 (Emphasis mine)

Though these are only two examples of selected performance bonds, from the
above clauses, it is clear that a simple demand of the obligee suffices for the bank
to effect payment under a performance bond. No objection can be raised by the
bank to refuse payment. These are examples of pure unconditional performance
bonds. Furthermore, they are considered to be primary obligations -- not mere

surety.

Somehow different from the above stipulationis, one performance bond issued by
Birhan International Bank reads as follows: “Birhan International Bank hereby
agrees unconditionally and irrevocably to guarantee as primary obligatory and
not as surety merely, fo pay to ....on its first demand without what so ever right of
objection on our part and without its first claim to the seller in the amount not

i3}

exceeding.....

%2Banks’Template Performance Bonds. Document on file with the auhor.
3Template Performance Bonds issued by Banks. Document on file with the author.

9
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Payment of all due herein under will be made to....... on its written demand
accompanied by a certificate signed.... stating that.....has been declared in

default for the contract and specifying the total amount due.**(Emphasis mine)

The content in the first paragraph aligns with the previously discussed features of
unconditional performance bonds. The paragraph states that it is unconditional and
payable on the first demand of the obligee. Moreover, it states that payment shall
be made “without what so ever right of objection on our part”. The second
paragraph, however, requires the demand to be accompanied by a certificate stating
that the principal debtor has been declared in default. This conveys that payment
will not be made unless the principal debtor fails to perform his obligations under
the main contract and it is proved through a certificate. It states that the bond is
“unconditional” in one sense, and conditional in another sense, as it puts conditions
of showing a certificate of default. Then, how does one reconcile to these multiple

characteristics?

Unconditional performance bonds are documentary guarantees. They are payable
upon demand along with supporting documents in accordance with the terms of the
performance bond.**Within the constraints of an unconditional performance bond,
the obligee is required to strictly comply with the bond but not with any underlying
contract.®® The ICC Uniform Rules for Demand Guarantees indicate that
documentary conditions do not change the nature of the guarantee.®” Non-
documentary conditions are prohibited for unconditional guarantees.®®
Unconditional performance bond cannot exist with a non-documentary
performance bond. Documentary conditions, however, are possible as long as the

issuer of the performance bond can easily determine it from its records. Therefore,

3 A Performance Bond issued by Birhan International Bank. Document on file with the auhor.

Hsu C. (n 27).

% M. Sc, Aleksander Lukich, ‘The Role and Importance of Bank Demand Guarantees in
International Trade’ (2014) 5 Int. J. Eco. Res 1.

$International Chamber of Commerce Uniform Rules for Demand Guarantees (URDG), Article 15.
% URDG, Atrticle 7.
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Birhan International Bank’s performance bond, quoted above, can be considered an
unconditional performance bond, as the conditions laid down in the bond are

documentary.

Furthermore, the National Bank Directive on Financial Guarantee Bond’s
definition of the unconditional bond helps in understanding the concept. It
explains, “ [an] unconditional bond is a bond other than financial guarantee
issued... that is payable to the beneficiary on demand, without preconditions
attached to such payment”.3® Therefore, on-demand bonds are bonds that are

payable upon demand and without preconditions attached to them.

Conditional performance bonds, like the unconditional performance ones, are not
clearly defined anywhere in Ethiopian law. However, upon examining the
conditional performance bonds issued by insurance companies, it becomes clear
that they are bonds payable due to the non-fulfillment of the obligations specified
in the underlying contract. A performance bond issued by Nib and Lion Insurance

Companies reads as follows:

“...the conditions of the forgoing obligations are such that if the Contractor
shall well and truly and faithfully comply with all terms, covenants and
conditions of the said contract on its part to be kept and performed
accordingly to the tender of the said contract or if in default by the
Contractor, the Surety shall satisfy and discharge the damage sustained by
the Employer thereby up to birr....... 40 (Emphasis mine)

The issuer becomes liable when the principal debtor fails to discharge the

obligations stated under the main contract. Therefore, the issuer/surety is entitled to

%Ethiopian National Bank, Licensing and Supervision of Insurance Business Directive No. SIB
24/2004.

“Template Performance Bonds issued by Lion Insurance Co. and Nib Insurance Co. Document on
file with the author.

11
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raise the defenses available to the principal debtor under the main contract to reject
payment of the money stated in the performance bond.*! It has to be noted that the
issuer is described as “surety” in the above performance bonds, while the
unconditional performance bonds depict them as “primary obligator and not merely

as surety”.
3.2. Performance Bond Vs Guarantee/Surety Bonds

“Suretyship is a credit transaction. A surety, by providing bonds to its principal
debtor, is, in reality, providing the surety’s credit to the principal debtor in order
for the principal debtor to enter into a contract with the obligee.”*? Like a
performance bond, a surety bond involves three parties: the principal debtor, the
creditor and the surety.*® Determining a performance bond whether it is a surety

bond or not would be helpful in identifying the governing law.

All promises to pay or perform the duty of others are not suretyship.* It is only
when the obligation of the surety emanates from the obligation of the principal
debtor towards an obligee that a surety may exist. The question of whether a
performance bond is a surety bond or not had reached the Ethiopian Federal
Supreme Court Cassation Bench. In two cases, the bench has held that performance
bonds are surety bonds.*® A Brief description of, the commentary on the two

decisions is given below:

“1Defences that may be raised by the issuer include, but not limited to no default of the principal
debtor, obligee has taken actions that prejudice the rights of the issuer, there was a material change
to the contract, and so on. See Brian G Lust Bader, ‘Performance Bonds: Default, Defences and
Discharge’ (2012) 87 New York Law Journal246.

42 George J. Bachrach, ‘The Surety's Rights to Obtain Salvage Exoneration, Reimbursement,
Subrogation and Contribution’ in George J. Bachrach (ed), Salvage by the Surety (American Bar
Association, 1998).

“1bid

44 David G.M. Marks, eta al, Rowalt on the Law of Principal and Surety (4"edn, Sweet & Maxwell,
1982) 1.

45 See Ethiopian Insurance Corporation v Bale Rural Development Organization, Volume 13, File
Number 47004 (Federal Supreme Court Cassation Bench Bench, 2012); ZerihunYeneneh et al v
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The case between Ethiopian Insurance Corporation and Bale Rural Development
Organization concerns the governing law of performance bonds.*® The issue was
whether or not a performance bond is governed by the insurance provisions of the
Commercial Code or the suretyship provisions of the Civil Code. The Cassation
Bench held that a performance bond is in fact a surety bond to be governed by the
suretyship provisions of the Civil Code. Then, the Bench reasoned four cases: (1)
the parties to the bond are described as surety and contractor, and not insurer and
insured; (2) as defined in Black’s Law dictionary falls under the definition of a
surety bond; (3) performance bond involves three parties; and (4) the bond is a
conditional bond. The Bench also made a long analysis of how it is different from
the insurance which is discussed in the next section of this article.

Although the court did not put considerable emphasis on the conditional nature of
the bond, it is one of the most important facts of the case. The author agrees with
the final decision of the Bench. Conditional performance bonds are surety bonds to
be governed by the suretyship provisions of the Civil Code. Conditional
performance bonds like suretyship agreements are secondary obligations, the surety
may not be called to perform unless the principal debtor defaults. The parties to the
contract are three: the principal debtor, the surety and the obligee. Besides, there
are two contracts: the underlying contract between the principal debtor and the
obligee, and the performance bond between the three. As a result, conditional

performance bonds become surety bonds.

Unconditional performance bonds, on the other hand, may not be surety bonds.
This is because unconditional performance bonds, unlike suretyship, put more
burdensome obligations on the surety as they forget the benefit of discussion by the

surety. Also, in suretyship, the default of the principal debtor is mandatory for the

Hawassa University, VVolume 19, File Number 98348 (Federal Supreme Court Cassation Bench,
2015).

“6Ethiopian Insurance Corporation v Bale Rural Development Organization, Volume 13, File
Number 47004 (Federal Supreme Court Cassation Bench, 2012).
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surety to be obliged to cash the performance bond, as it is an accessory contract.
Moreover, unconditional performance bonds are different from the joint guarantee
stated under Article 1933 of the Ethiopian Civil Code. Article 1933 of the Civil
Code states that “where the person undertaking the guarantee described himself as
joint guarantor, co-debtor, or used equivalent terms, the creditor may sue him
without previously demanding payment from the debtor or realizing his securities”.
The benefit of discussion given to simple suretyship is taken away in the case of

joint guarantee.

The issuers of unconditional performance bonds, who describe themselves as
“primary obligators,” may fall under the “equivalent term” stated in the above
provision. Additionally, both of them waive the benefit of discussion. However, the
main feature of the unconditional performance bond distinguishes it from the
suretyship. That is to say, in joint guarantee, although the creditor may request
payment directly from the guarantor without requesting the principal debtor, the
guarantor is liable only when the principal debtor fails to discharge its duties in the
agreement*’ and the guarantor is entitled to setup all defenses available to the
principal debtor against the oblige.*® Unlike the joint guarantee, issuers of
unconditional performance bonds are liable irrespective of the fact that the
principal debtor has defaulted to discharge the obligations in the main contract, and
the issuer of the bond cannot setup any defense against the obligee unless it is

stated in the performance bond.

To conclude, unconditional performance bonds cannot be considered as surety
bonds because they are based on more burdensome terms as they take away the
rights of the issuer to setup the defenses available to the principal debtor against the

4Civil Code of Ethiopia, 1960, Art. 1933/2 and 1920, Proc. No. 165/1960, Fed. Neg. Gaz.
(Extraordinary issue), Year 19, No. 2.
“81bid, Art. 1933/2 and 1926/2.
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obligee and cashed on simple demand.*® Conditional performance bonds, on the

other hand, are surety bonds.

3.3. Surety Bonds Limit the Liability of the Surety, Not that of Principal
Debtor

Surety contracts and the underlying contracts are governed by different provisions
of the Civil Code. Although surety contracts are regulated by suretyship provisions
of the Civil Code, the unerlying contracts are regulated by general contract
provisions and/or the relevant special contract provisions like sales contracts,
construction contracts...etc. A thorough understanding of the liability of the parties
also requires knowledge of the nature of the different contracts as well as the laws
that govern them.

a. The Surety Bond Contract

Surety bonds are special types of contracts governed by surety contract laws. In
Ethiopia, suretyship is governed by Articles 1920 to 1951 of the Civil Code.
According to these provisions, suretyship contracts have the following features:
First, a suretyship is an accessroy contract in which the surety can be called to
perform only when the principal debtor fails to discharge its obligation.>® Unless
the principal debtor fails to discharge its obligations, in accordance with the terms
of the main contract, the surety cannot be obliged to effect the guarantee. Even in
cases of joint guarantee, where the obligee is entitled to request payment directly

49 According to Article 1924/1 of the Civil Code, suretyship cannot be contracted on more
burdensome terms. A more burdensome term is a term that denies the surety a right or benefit that
the principal debtor is entitled to.

0Civil Code of Ethiopia, 1960, Art.1920,1934 and 1938, Proc. No. 165/1960, Fed. Neg. Gaz.
(Extraordinary issue), Year 19, No. 2.
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from the surety, the surety can setup all defenses that emanate from the main

contract.>?

Second, a surety contract shall be expressed and may not be extended beyond its
contractual limits.>® The surety is expected to pay only the amount specified in the
contract even though the damage that the obligee sustained may be more than the
specified amount. Therefore, a surety contract limits the liability of the surety
towards the obligee.>® Moreover, the maximum limit of liability that the surety may
bear according to the surety contract is the initial contract price.>* Exceptionally,
however, the surety may be liable beyond the maximum amount stated in the surety
contract for legal costs incurred to bring action against the principal debtor if he
had been notified to discharge the debt.>® Third, surety contracts may be contracted
in respect of only part of the underlying contract price.>® Suretyship does not
necessarily guarantee the whole debt of the principal debtor. Moreover, surety
contracts may not be contracted on more burdensome terms. In fact, it may be
reduced to the primary debt if it is found to be more burdensome.>” In addition, the
surety is released from liability when the main contract is performed.*® Finally, if
surety is discharged from its obligations for what ever reasons, it is left to the
obligee to claim from the principal debtor.>® Therefore, surety bonds limit the

liabilities of the surety.

Slibid, Art. 1933/2 and 1926/2.

%2ibid, Art. 1922/2.

SSibid, Art. 1922/3. It states that it shall be of no effect unless it specifies the maximum amount to
which the guarantee is given.

S4ibid, Art. 1924/1 and 3 states that the guarantee which exceeds the amount of the debt is reducible
to the amount of the primary debt. The exception, as envisaged uner Article 1931 of the Civil Code,
is the additional payments for costs if actions brought against the principal debtor provided that he
has been sufficiently notified to enable him to forestall them by discharging the debt.

51bid, Art. 1931.

“61bid, Art. 1924/2.

lbid, Art. 1924.

%81bid, Art. 1926.

91bid, Art. 1940.
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b. The Main/Underlying Contract

The underlying contract is the contract entered between the principal debtor and the
obligee. The nature of the contract could be construction contract, sales contract,
employment contract or loan contract. The contract mainly envisages the rights and
duties of both parties penalty in case of failure, and dispute settlement mechanisms.

Therefore, it is this contract that indicates the extent of liabilities of both parties.

Thus, an underlying agreement may contain a provision to limit the liability of the
parties. It is possible, for example, to agree on terms that limit the liability of the
principal debtor only to the extent stated in the performance bond. Alternately, they
may state the maximum amount of damage for which the principal debtor may be
liable. This is also clearly indicated in Article 1887 of the Civil Code.

In the absence of specific agreement to limit liability, a party may claim
compensation for the damage caused to him as a result of non-performance of the
contract. Such compensation must be equal to the actual damage which may go
beyond the foreseen liability of the principal debtor during the signing of the
contract. For example, in a contract of sale, the seller may be obliged to
compensate the buyer if the buyer conducts a replacement purchase with a higher
price due to the failure of the seller to perform its obligations.®° Thus, the actual
damage determines the liability of the principal debtor unless they expressly agree
to limit the damages.®!

To conclude, terms agreed to in the underlying contract determine the extent to
which the principal debtor is legally liable or the obligee is entitled to claim. In
other words, the obligee is entitled to claim the amount stated in the performance
bond from the issuer, and the remaining damages, if any, from the principal debtor

®Ibid, Art. 2363.
®11bid, Art. 1887.
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unless the underlying contract specifically limits the liability of the principal debtor

only to the amount stated in the performance bond.
3.4. Performance Bond Vs. Insurance Policy

Whether a performance bond is an insurance policy or not is another important
issue worth addressing as it carries implications concerning which law(s) is

applicable.

A performance bond is different from an insurance policy. First, an insurance
contract is a contract between two persons, while a performance bond is among
three persons.®? In a performance bond, the contract is among the obligee, the
principal debtor and the issuer. In insurance, the insured and the insurer enter into a
contract on the terms that the insured pays premiums and the insurer indemnifies
the insured in certain circumstances. Second, the insurer of an insurance policy can
expect losses in insurance, while the issuer of a performance bond does not. Third,
insurance spreads risks among a pool of insured persons, while a performance bond
guarantees such only for a single person. Last, an issuer has a subrogation right
against the principal debtor, while the insurer, on the other hand, has no
subrogation right against the insured save for some exceptions in case of liability
insurance. For instance, the issuer expects no losses, as they are reimbursed by the
principal debtor in the case of any loss. Insurance policy, however, does not have
any subrogation rights against the insured itself.%3

b2 The cassation has asserted that an insurance policy is a contract. See Ethiopian Insurance
Corporation v. Beninshangul Regional State, Volume 7, File Number 24703 (Federal Supreme
Court Cassation Bench, 2007); also, the Insurance Business Proclamation No. 746/2012, Article
2/20 defines an insurance policy as a document evidencing a contract of insurance.

%David W. Slaughter, ‘Introduction to the Surety’s Rights’ in Marilyn Klinger, George J Bachrach,
and Tracey Lee Haley (eds) The Surety’s indemnity Agreement-Law and Practice (American Bar
Association 2008).
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The Federal Cassation Bench in Volume 13, file number 47004, contains
descriptive analyses distinguishing performance bonds from insurance policies.®*

Accordingly, performance bonds are not insurance bonds for the following reasons:

Primarly, the documents referred to in matters concerning insurance are called
“policy”, and not performance bonds.®® Secondly, insurance is based on a
premium, but premiums are not paid in the case of a performance bond. Thirdly,
the terms used to describe the parties are different. In insurance, the contracting
parties to the policy are called insurer and insured. In a performance bond,
however, they are described as guarantor, contractor, and employer — or are
discribed in similar terms. Additionally, insurable interest is a requirement in
insurance while it is not required in order to calla performance bond. Finally, the
nature of the liability of insurer is different. In a performance bond, the principal
debtor and the issuer are jointly and severally liable for the stated amount if the
principal debtor fails to discharge its obligation. In insurance, however, the insurer

is liable up to the extent stated in the policy.

The Cassation Bench has rightly pointed out the differences betweenan insurance
policy and a performance bond. This does not mean, however, that insurance
companies do not issue performance bonds. Even in the above case, the
performance bond was issued by an insurance company. Only the issuance of

unconditional performance bond is prohibited for insurance companies.®®

b4Ethiopian Insurance Corporation v Bale Rural Development Organization, Volume 13, File
Number 47004 (Federal Supreme Court Cassation Bench, 2012).

8Civil Code of Ethiopia, 1960, Art.1725(b), 1720, 1727, 1719(2), Proc. No. 165/1960, Fed. Neg.
Gaz. (Extraordinary issue), Year 19, No. 2; see also Commercial Code of Ethiopia, 1960, Art.
657(1), Proc. No. 166/1960, Neg. Gaz. (Extraordinary Issue), 19, No. 3.

®Ethiopian National Bank, Licensing and Supervision of Insurance Business Directive No.
S1B24/2002.
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3.5. Performance Bond Vs Indemnity Agreement Between the Parties

By indemnity agreement between the parties, the author refers to a separate or
built-in agreement that may be made between two parties to indemnify the person
who sustained damage as a result of the other party’s failure to perform. Such
agreements are made between the parties to an underlying contract and they do not
involve third parties. Be it a provision included in anunderlying contract or a
separate contract, an indemnity agreement is different from a performance bond.
While a performance bond is issued by a third party called the issuer, indemnity
agreements are not bonds; but they are agreements signed by the parties to an

underlying contract. Therefore, a performance bond is not an indemnity agreement.

4. Liabilities of the Issuer and the Principal debtor in a Performance
Bond
4.1. Liability of the Issuer

As stated previously, performance bonds are contracts. In a contract, parties are
free to determine the extent(s) to which they are liable, save for some mandatory
provisions of a law that may limit their rights. They may agree on whether the
obligee can call the performance bond unconditionally or not, conditions that the
obligee should fulfill in order to call the performance bond, the expiry date of the
performance bond, and so on. Apart from these facts, the liability of the issuer of a
performance bond is limited to the extent specified in the bond.

In case of conditional performance bonds, the Ethiopian Civil Code mandatorily
requires the surety contract to specify the maximum amount to which the guarantee
is given.®” By doing so, it limits the liability of the surety to the specified amount.
For instance, in a performance bond issued by Birhan International Bank, it is

stated that “...Birhan International Bank as instructed by...agree to

87Civil Code of Ethiopia, 1960, Art. 1922(3), Proc. No. 165/1960, Fed. Neg. Gaz. (Extraordinary
issue), Year 19, No. 2.
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guarantee......in the amount not exceeding Birr 333,750.00...”.% Therefore, the
maximum liability issued by Birhan bank is Birr 333, 750.00. Even in cases where
the guaranteed amount bears interest, the guarantor guarantees the interest only
within the limits of the maximum amount stated in the performance bond.%
However, there are certain situations in which the surety may be liable beyond the
amount specified in the performance bond. An example is when a surety fails to
discharge its obligation while it was sufficiently notified. In this case, the surety

may be liable for the costs of any actions brought against the principal debtor.”

In an unconditional performance bond, similar to a conditional performance bond,
the liability of the issuer is determined by the terms of the bond. If the amount of
liability is specified in the bond, the liability of the issuer is limited to the extent
specified within the terms of the bond. Unconditional performance bonds are,
therefore, documentary guarantees. The issuer guarantees the obligee that he will
pay the stated amount to the obligee upon fulfillment of the required documents
and/or the obligations of the involved parties outlined in said documents.

Therefore, the issuer’s liability is to the extent stated in the performance bond.

Like the conditional performance bond, issuers of unconditional performance
bonds may be liable beyond the maximum limit if they fail to perform their
obligations and/or if an action has been brought against them. In this case, a court
may decide on whether the legal costs of the obligee should be covered by the
issuer.”* Therefore, the liability of the issuer of a performance bond is limited to the

amount stated in the said bond -- at least in principle.

8performance Bond issued by Birhan International Bank. Docoment on file with the author.

8Civil Code of Ethiopia, 1960, Art. 1930, Proc. No. 165/1960, Fed. Neg. Gaz. (Extraordinary
issue), Year 19, No. 2.

lbid, Art. 1931.

"Civil Procedure Code of Ethiopia, 1965, Art.462,Decree. No. 52/1965, Neg. Gaz. (Extraordinary
Issue), Year 25, No. 3. According to this provision, it is the power of the court to decide by whom
and to what extent the legal costs are to be paid.
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4.2.The Liability of the Principal debtor

The liability of a principal debtor depends on terms and conditions outlined in the
underlying contract. The liability of a principal debtor may not be the same in all
types of performance bonds. In principle, the principal debtor is liable to the extent
of the actual damage that the obligee sustains. The full damage principle is
enshrined under Article 1771 and 1790 of the Civil Code. It explains that any
damage has to be compensated in an amount equivalent to the damage. However,
parties may agree to limit the maximum amount of compensation for which the
principal debtor may be liable. Article 1887 of the Civil Code states that “the
parties may limit their liability under the contract....”. Accordingly, if the parties
agree that the principal debtor is liable only to the amount stated in the

performance bond that will then be the case.

The Ethiopian Federal Supreme Court Cassation Bench, in file numbers 69797 and
98348, has held that the performance bond is an agreement to limit the liability of a
principal debtor.””However, the mere fact that the main contract states is that the
performance bond will be paid to the obligee if the principal debtor fails to
discharge its obligation. This cannot be taken to mean that the principal debtor is
liable only to that extent. Therefore, the position of the court is wrong for the
following reasons: First, a conditional performance bond is a surety bond that must
be governed by the surety provisions. Accordingly, the surety is liable only for
amount of the debt stated in the bond which could be less than the total damage
caused to the obligee. The principal debtor, however, is liable for the total amount
of debt or damage that the obligee sustains due to the failure of the principal debtor
to perform its obligations. Second, any agreement to limit liability must be an

express agreement. The mere fact the parties state, the performance bond will be

2 See Mrs. Hilal Suleyman v University of Gondar, Volume 14, File Number 69779 (Federal
Supreme Court Cassation Bench, 2012); ZerihunYeneneh et al v Hawassa University, Volume 19,
File Number 98348 (Federal Supreme Court Cassation Bench, 2015).
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paid to the obligee if the principal debtor fails does not necessarily mean the total
amount of damages the obligee may claim is limited to the amount stated in the
performance bond. The essence of Article 1887 of the Civil Code is that parties

may expressly agree to limit their liabilities.

Concerning an unconditional performance bond, the bond is a documentary
guarantee which tells that the issuer will pay the obligee such amount, as specified
within the bond itself, upon demand. It is separate from the total amount of liability
of the principal debtor. Therefore, the performance bond does not limit the liability
of a principal debtor. The liability of the principal debtor is limited by the
underlying contract. The extent of liability of a principal debtor is determined by
the main contract. The main contract may stipulate that the amount of damage that
the obligee may claim from the principal debtor is what is stated in the
performance bond. However, a stipulation in the main contract that says, the
proceeds of the performance bond shall be paid to the obligee as compensation if
the principal debtor fails to discharge its obligations, cannot be understood as a
provision limiting the liability of the principal debtor.

In conclusion, unless the main contract stipulates otherwise, the liability of a
principal debtor is to the extent of the actual damage that the obligee sustained.

Moreover, any provision intended to limit the liability must be express.

5. The Fate of the Obligee who Incurres a Damage Greater than the

Amount Stated the Performance Bond

The damage caused to the obligee, on the other hand, may be greater than the
amount stated in the performance bond. In this section, therefore, the query
whether an obligee may be able to claim beyond the performance bond or not is
addressed. As noted previously, an issuer of a performance bond is liable to the

amount specified in the performance bond. Therefore, the obligee may call the
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performance bond to settle some portion of the damage caused to him. The only
situation whereby an obligee may claim beyond the performance bond from the
issuer is for legal costs.”® The purpose of performance bond is not to limit the
liability of principal debtor in advance. It is rather a means of compensating the
obligee if the principal debtor may not have money or property at hand once a

dispute arises.

The call for a conditional performance bond by an obligee does not relieve a
principal debtor from making good from the actual damage. An obligee may call a
performance bond and claim the remaining balance from the principal debtor.
Additionally, in an unconditional performance bond, the terms of the contract
determine the extent of the obligee’s right or the principal debtor’s liability. Unless
there is an indication of the fact that the principal debtor may not be liable beyond
the amount stated in the performance bond, unconditional performance bond does

not prohibit the obligee from claiming over the amount stated in the bond.

In Agricom International SA v. Ethiopian Trading Business Corporation (ETBC),
the arbitral tribunal awarded the buyer (ETBC) full damages which is more than
the stated amount in the performance bond.”* The seller, Agricom, agreed to supply
wheat to the buyer-ETBC but ‘failed to do so’. ETBC conducted a purchase in
replacement from another seller which resulted in incurring additional cost. Infront
of the arbitration panel, Agricom argued that it was liable only to the extent of the
performance bond as the contract states that “the proceeds of performance bond
shall be payable to the buyer as compensation for any seller’s failure to comply
with its obligation under the contract”. The buyer, on the other hand, citing Article
2362 of the Ethiopian Civil Code, argued that compensation shall be paid for all

3Civil Code of Ethiopia, 1960, Art 1931, Proc. No. 165/1960, Fed. Neg. Gaz. (Extraordinary issue),
Year 19, No. 2.

"4Agricom International SA v. Ethiopian Trading Business Corporation, Volume 24, File Number
155880 (Federal Supreme Court Cassation Bench, 2019). The award of the tribunal is attached with,
and stated in, the cassation petition.
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damage incurred as a result of the purchase in replacement. The tribunal, finally,
rejected the argument of the seller, and stated that parties did not agree to limit the
liability of the seller to the amount stated in the performance bond.

In a different case, the Cassation Bench, however, held an opposite stand. In the
case between Mrs. Hilal Suleyman and University of Gondar, the University
conducted a purchase in replacement of bread for students as Mrs. Hilal failed to
deliver in accordance with the terms of the contract.” As a result, the University
incurred additional costs of Birr 1,148,846.40 for the purchase in replacement. This
amount is by far greater than the 10% performance bond agreed by the parties
which is Birr 245,036.

The Bench held that the purpose of the performance bond is to compensate the
University in case Mrs. Hilal fails to perform her obligation that is a compensation
agreed upon in advance. For the Bench, such agreement is possible pursuant to
Acrticles 1731 and 1889 of the Civil Code. Accordingly, it decided that payment in
accordance with the performance bond is the only compensation that the University
may claim from Mrs. Hilal. This means, the Bench misunderstood the concept of
performance bond. Performance bonds are not agreements made to limit the
liabilities of the principal debtor. In another case, file number 47004, the Bench
held that a performance bond is a surety bond. If a performance bond is a surety
bond, how could it be understood as an agreement to limit the liability of a
principal debtor? The Bench reached the same conclusion in file number 98348.7
In short, a performance bond is issued for the benefit of the obligee, and not to the
principal debtor. It cannot be interpreted as an instrument issued to limit the rights
of the obligee as well.

Mrs. Hilal Suleyman v University of Gondar, Volume 14, File Number 69797 (Federal Supreme
Court Cassation Bench, 2012).
6ZerihunYeneneh et al. v Hawassa University, Volume 19, File Number 98348 (Federal Supreme
Court Cassation Bench, 2015).
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Conclusion

The concept of a performance bond is not settled in Ethiopia as can be seen from
the authoritative decisions of the Federal Supreme Court Cassation Bench. It is not
clear what a performance bond is and which law governs it. This makes it difficult
to determine the extent of rights of an obligee to claim damages from the principal
debtor i.e. whether it is limited to the amount stated in the performance bond or it

goes beyond that.

From these observations, the author recommends that a clear law that governs
performance bonds must be enacted taking the nature of the performance bonds
into consideration. It should be also understood, in the meantime, that a
performance bond is either a suretyship contract or a documentary guarantee that
indicate the amount of money that the obligee may claim from the issuer of the
bond. The bond does not state the total amount of liability of a principal debtor or
claim of the obligee against the principal debtor. It is simply an underlying contract

that determines the limit of rights of an obligee against the principal debtor.

To conclude, the author has tried to bring the unaddressed issues of performance
bond into discussion including the contradicting decisions of the Cassation Bench
with the purpose of initiating lawyers to further investigate and understand the

concept from the perspectives of Ethiopian laws.
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Bank Merger Regulation and Enforcement in Ethiopia: The Need for Fitness
or Wellness Approach
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Abstract

The current trend of deregulation, liberalization, and privatization hastened the
proliferation of banking sector mergers, even though the sensitiveness of the sector
urges tight regulatory and enforcement institutions. This article aims at examining
how existing Ethiopia's bank merger regulatory framework and enforcement
institutions regulate and enforce bank merger proposals; both already executed
bank mergers and imminent future proposals. The analysis employed a qualitative
approach using primary and secondary data to assess the existing Ethiopian bank
merger regulatory framework. The findings indicate that the existing bank merger
regulatory framework and enforcement institutions suffer from various regulatory
deficiencies. The substantive legal frameworks are: incomprehensive, haphazardly
chopped in different legislations, and not capable of effectively dealing with
complex bank merger issues. Likewise, the existing enforcement institutions lack:
clearly defined guidelines on procedures, jurisdictional interaction, transparency,
accountability, and cooperation platform. These pose a risk of regulatory
uncertainty, parallel decisions, and jurisdictional conflict between the enforcement
organs. Therefore, it is recommended to: reform the existing bank merger
regulatory frameworks in line with internationally well-adopted principles;
strengthen the existing enforcement institutions; define their jurisdictional
interface; and develop a mutually initiated cooperation-platform among the
regulatory organs as crucial for effective regulation of the regime.

Keywords: Bank, Mergers, Prudential Regulation, Competition Regulation, NBE,
TCCPA
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1. Introduction

Mergers have been considered as an intermediate to achieve various economic
objectives including increasing asset and product portfolios, access to technological
innovations and integrations, access to new researches and development, access to
diversified market and resources that finally contribute to corporate growth and
efficiency.! Besides the perceived advantages, bank mergers result in anti-
competitive effects and are encircled with various practical and regulatory issues
to deal with, including practical issues such as incompatibilities in ambition,
vision, corporate governance culture, incivility of employees and shareholders

could lead to hostile mergers.?

The privatization and liberalization measures, which have been adopted by the
Ethiopian government since 1991, have incentivized the county to open up its
financial service sector. This requires competitive banks at the international
financial market.® The National Bank of Ethiopia, herein after NBE or the
Regulator, has also directed private banks to capitalize through a merger scheme
and set a target of minimum paid up capital of at least 2 billion birr by June
2020.*Amidst these demanding push by the Ethiopian government, there are
prevalent concerns on the adequacy of the existing regulatory framework for a

proper execution of mergers in the banking sector. Mainly, the limited prior bank

! Yadav, AK., and Kumar, B. R, ‘Role of Organization Culture in Mergers and Acquisitions’
[2005] 2 (3) SCMS JM 53

2 Dr. K. S. Adeyemi, ‘Banking Sector Consolidation in Nigeria: Issues and Challenges’ (2014)
Research Gate, 2. <https://www.researchgate.net/publication/242780351 pp.11-14> accessed 22
February 2018 See also Asrat Seyoum, ‘Mega Banking: Future of Ethiopian Banks’, (The Reporter
Ethiopia, May 2017 <http://archiveen nglish.thereporterethiopia.com/content/mega-banking-future-
ethiopian-banks> accessed 22 February

3 FDRE President Mulatu Teshome‘s, ‘Keynote Address’ (Joint Session of House of Peoples*
Representative and House of Federation, Ethiopian Broadcast Corporation, 8 October2018)

4 A circular dispatched by NBE (26 September 2015). Through this circular he NBE instructed all
private banks to set a target of minimum paid up capital of at least 2 billion birr by June 2020,
Interview ‘Confidential’ conducted within NBE, Legal Service Directorate (Addis Ababa, 01 May
2018)
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merger experience of the country,® exacerbated by the inadequacy of the existing
regulatory framework and lack of cooperation among the enforcement bodies are
considered as imminent challenges. Studies show that merger control legislations
have far-reaching impact on mergers, transcend combating anti-competitive
transactions and can affect merger activity even in heavily regulated sectors, such
as the banking sector.® Otherwise, if the anti-competition legislations are missing,
banks and even the sectoral regulator may approach to undertake anti-competitive
mergers in order to create giant entities that could serve as national economic

figures.’

The Organization for Economic Cooperation and Development (OECD)
recommends national regulators to proactively and clearly specify conditions,
requirements and procedures of bank mergers and ensure coordinated and joint
enforcement with the general competition authorities.® Apart from competition
review, there is a defined regulatory review by the regulator which considers
financial and managerial resources, future prospects, convenience and needs of the
communities, anti-money-laundering records and compliance with banking laws.®
However, relevance of merger provisions incorporated under the current Ethiopian
Trade Competition and Consumers’ Protection Proclamation No. 813/2013

(TCCPP) to regulate bank mergers and its consistent applicability on bank merger

5> The country’s experience is confined only to the public owned bank merger of CBB to CBE on
2008 E.C

6Jan-Peter Siedlarek, ‘Merger Control in the Banking Sector’ Federal Reserve Bank of Cleveland,
(Cleveland, 2017) <https://www.clevelandfed.org/newsroom-and-events/publications/economic-
commentary/2017-economic-commentaries/ec-201710-merger-control-in-the-banking-sector.aspx>
accessed 20 November 2017

7 Carletti, Elena, et al., ‘The Impact of Merger Legislation on Bank Mergers’ (2016) Federal
Reserve Bank of Cleveland Working paper 16-14

8 OECD, Mergers in Financial Services, (Directorate for Financial, Fiscal and Enterprise Affairs
Committee on Competition Law and Policy, 2000) p. 33 <http://www.oecd.org/daf/clp> accessed
02 November 2019

% Peter Lim Felton, Too Big to Manage: A Case for Stricter Bank Merger Regulation, (2012) 52(3)
SCLR 1081-1109, 1089 <http://digitalcommons.law.scu.edu/lawreview/vol52/iss3/11> accessed 02
November 2018 See also,Brian W. Smith and Laura R. Biddle, ‘Is the Bank Merger Regulatory
Review Process Ripe for Change?’ [2005] CCHI 9. Some also consider the “needs and convenience
of the community to be served” and preservation of employment
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reviews to be made by the NBE is disputed. As to the institutional aspect, literature
shows that in the absence of cooperation between the general competition authority
and sector-specific regulators, this could lead to conflict of jurisdiction, dilatoriness
and inefficiency.!® To alleviate such problems, developed countries have adopted
detailed rules on competence, procedures and priorities of the institutions,* since
mergers in financial sector could pose particular challenges to understand and
supervise effectively.!?

Against this backdrop, the purpose of this study is to assess bank merger
regulatory framework and enforcement institutions as well as jurisdictional
interface of the NBE and the Trade Competition and Consumers’ Protection
Authority (TCCPA) or the general competition authority. To this end, doctrinal
research method was employed where primary data was gathered through
purposive interview, and secondary data was collected from legislations, cases,
reports and literature. The following section highlights some conceptual points on
bank merger in general while the second section illustrates some practical and
regulatory concerns in the execution of bank merger by exploring literatures.
Subsequently, the paper discusses the general trends of bank mergers in Ethiopia,
and examines the relevant legal and institutional frameworks. This section also
tries to show the legal and regulatory/enforcement challenges prevalent in the
Ethiopian bank merger regulatory regime. Finally, a brief conclusion is offered in
the last section.

10 Muhammed K. ‘A Critical Appraisal of the Institution Controlling Competition in Ethiopia:
Analysis of the Law and the Practice’ (LLM thesis, Addis Ababa University, 2014) 68

11 Strategic Priorities of Competition and Regulatory Agencies in Developing Countries
<http://www.circ.in/pdf/strategic%2520priority> accessed 02 February 2018

2 IMF, Financial Sector Regulation: Issues and Gaps-Background Paper (Monetary and Financial
Systems Department 2004) 6
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2. Some Conceptual Points on Bank Merger

In common parlance, a merger is a fusion between two firms into a single entity*3
wherein at least one loses its corporate existence. The surviving company, also
called the merged company, acquires both the assets and liabilities of the company
that loses its existence.’* A bank merger is an occurrence when formerly separate
banks are unified into one.'® It happens when an autonomous bank ceases its very
existence to form part and parcel of a bank by unifying its functions, operations,
and branches under a single headquarter.!® According to Weinberg, “Merger is a

marriage between two companies roughly of the same size.”*’

Legal scholars define a merger as a combination of two or more firms in which all
but one ceases to exist legally; the combined organization continues under the
original name of the surviving firm.'8 In typical mergers, there are two companies,

namely; the acquirer (bidder/acquiring company) and the second one is the

13 Lubna Yusuf, ‘Mergers and Acquisitions: An Insight into Its Use and Purpose in the Corporate
Scenario’ <https://www.legalserviceindia.com/article/I381-Mergers-and-Acquisitions.html>.
accessed on 27 February2019] See also, Marshall Hargrave, ‘Guide to Mergers and
Acquisitions’(Investopedia, 22 March 2021) <https://www.investopedia.com/terms/m/merger.asp>
accessed 22 March 2021

14 Agarwal, M., ‘Analyses of Mergers in India’ (M.A Thesis, University of Delhi, 2002) cited in
Priya Bhalla, ‘Mergers & Acquisitions in India: A Sectoral Analysis’ (2014) 2 IJBED 120

15 Steven J. Pilloff & Anthony M. Santomero, ‘The Value Effects of Bank Mergers and
Acquisitions’, Wharton School Center for Financial Institutions, University of Pennsylvania (1999)
99

16 Dario Focarelli, Fabio Panetta and CarmeloSalleo, ‘Why Do Banks Merge?’(2002) 34 JMCB
1051

17 Weinberg M. A and Blank M. V., Take-Overs and Mergers, (5 edn., Sweet & Maxwell, 1989)
23

18 Fox B & Fox E, Corporate Acquisitions & Mergers, (1st, Matthew Bender & Co., 2004) 1-5
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target/passive company.*® Accordingly, a merger is a mechanism by which a less

important firm is absorbed by a more important one.?°

On the other hand, the notion of statutory merger can be defined as a mechanism in
which the acquiring company assumes assets and liabilities of the target under the
statutes of the state in which the combined companies will be incorporated.?
Maleka Femida defines a statutory merger as "a simple, uncomplicated and
effective procedure by which two or more companies may merge by agreement,
with the approval of the prescribed majority of their shareholders, and without the
need for any court approval.”?? Scholars classified mergers into various categories.
To name few, from an economic chain perspective, they can be roughly
categorized as horizontal merger?, vertical merger?*, conglomerate merger?,

congeneric merger,?® purchase merger?” and consolidation merger.?

PHCL, ‘Theoretical concepts of Mergers and Acquisitions’ 23
<https://www.google.com/url?g=http://shodhganga.inflibnet.ac.in/bitstream/10603/100632/10/10 ¢

apter%25202.pdf&sa=U&ved=2ahUKEwiB2TViK3bAhXC2qQKHbOL A9sQFjAAegQICBAB&uUS
q =A0vVaw2PgPbMyTDm8UqUXOnRTdFC> accessed 22 March 2018

“Mergers and Acquisitions” <ahref=http://legal-

dictionary.thefreedictionary.com/M%26A>Mergers and Acquisitions</a> accessed 28 February
2018
2 Donald DePamphilis, Mergers and Acquisitions Basics: All You Need to Know, (Elsevier Inc.,
Burlington, USA, 2011) 12
22 Maleka Femida Cassim, ‘The Introduction of the Statutory Merger in South African Corporate
Law: Majority Rule Offset by the Appraisal Right, University of the Witwatersrand, (2008) 20
SAMLJ 1, 32.
23 A horizontal merger is arranged to unify two independent companies generating or provisioning
of basically similar products or services and are or could be direct rivals competing to the same
product or geographic market. cf HCL (n 19) 24
2 A vertical merger happens where one of the two firms is the actual or potential supplier of goods
or services to the other, so that the companies are both engaged in the manufacturing or provision of
the same goods or services, but at different stages in the supply route. cf Agarwal (n 14) 24
% In such a merger, there are no middle universal factors between and among the companies in
production, marketing, research, and development technology. cf HCL (n 19) 25
% Weston, J. F., and Mansinghka, K. ‘Test of Efficiency Performance of Conglomerate Firms’,
Journal of Finance, 1971, as cited in cf Elena (n 7) 25, in a congeneric merger the bidder firm
enjoys several gains by utilizing the tactical resources and access to a connected market and
receives a greater reward than it would otherwise receive.?
Z“Mergers and Acquisitions — M&A’ <https://www.investopedia.com/terms/m/mergersand
acquisitions.asp>. accessed 20 February 2018. This type of merger happens when one company
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2.1. Reasons and Motivations for Bank Mergers

Bank merger is not a mere process of decreasing the number of banks in a given
banking industry, rather it is required to improve synergy, promote efficiency, and
instigate investor hub and prompt production and welfare gains.?® Regardless of
their category or structure, all mergers and acquisitions have a common ambition,
to produce a synergy that enhances the value of the united firms greater than the
sum of the two parts.*® The rationales, as determined by Imala, includes: cost
savings which are gained from the economics of scale and proficient allotment of
resources; revenue improvement; market dominance; risk minimization; cost
diversification; the emergence of deregulation that avoids many legal and
regulatory taboos; globalization that stimulates a financial conglomeration and
convergence throughout the globe; building a financial system that is responsive to
crisis and the influence of shareholders on the management to increase

profitability; and investment returns.

The fundamental synergies acquired through the mechanism of merger within the
banking industry could be described as follows. The primarily perceived advantage
of the banking sector mergers is mostly the ability for firms in the sector to benefit
from economies of scale.®? Regardless of the things to be purchased, including the

purchase of stationery or technological apparatuses, a larger firm placing the orders

purchases another and the purchase is undertaken through effecting cash payment or through the
issuance of debt instruments.

2 |bid. In this type of merger a genuinely new entity with a distinct legal personality will be
commenced. Accordingly, both the bidder and the target company will cease to exist and lastly
fused under the new firm which has distinct existence.

2 Nnanna, O. J. ‘Beyond Bank Consolidation: The Impact of Society’, (The 4th Annual Monetary
Policy Conference of the Central Bank of Nigeria. Abuja, 18th — 19th November 2004) as cited in
cf Adeyemi (n 2) 6

Nef M&A(n27)

31 Imala, O. 1. ‘Consolidation in the Nigerian Banking Industry: A Strategy for Survival and
Development’ (Nigerian Economics Students’ Association (NESA), University of Abuja, 2005) as
cited in cf Adeyemi (n 2) 6

32 ¢f Adeyemi (n 2) 7
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can save more on costs and energy.®® Mergers confer a company with immense
purchasing power to buy various office equipment and infrastructure, as larger
firms will have better bargaining power in price negotiation with suppliers or
sellers.®* In the international arena, size has become a central component of success
so long as it grants a competitive advantage to a bank.*® Many banks suffer from a
lack of depth in management and, when two banks merge, the best personnel of the
banks can be used to manage and develop the larger assets of the combined bank.®
In other words, mergers and acquisitions enable a bank to obtain significant
technology, trained and high-quality personnel, and resist financial distress by

empowering banks to compete in the local, regional and international arenas.*’

Secondly, the motivation of mergers may be the aspiration to enlarge the capital
assets of a company.®® Many entities utilize mergers and acquisitions to grow in
size using a shortcut since it can take a prolonged period to double its size through
organic growth.>® Thirdly, companies can strengthen their capacity through
mergers creating a unified form and receiving more revenue than two distinct
entities. Revenue enhancement may result from the consolidation of marketing or
strategic gains and strong market power where an entity will be able to pool its

resources thereby reducing its cost of production.*°

The fourth aspiration of a bank merger emanates from a desire to have diversified
competition where banks attempt to diversify their deposits and services.*

Through merger, a bank can increase the number of its branches and or can unify

Bef M&A (n27)

*1bid

cf Adeyemi (n2) 7

%Earl W. Kintner & Hugh C. Hansen, ‘A Review of the Law of Bank Mergers’ (1972) 14 (1)
BCICLR 217 <http://lawdigitalcommons.bc.edu/bclr/vol14/iss2/1> accessed 02 February 2019

37 ¢f Adeyemi (n 2) 7 See also, Tadesse S, ‘Consolidation, Scale Economics and Technological
Change in Japanese Banking’ cited in cf Adeyemi (n 2) 8

38 cf Earl (n 36) 217

¥cf M&A (n27)

40 cf Adeyemi (n 2) 7

41 Casson & Burrus, ‘Federal Regulation of Bank Mergers’ (1969) 18 AULR 681, as cited in cf Earl
(n 36) 217
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its area of expertise with another bank.*> On some occasions, even a large-sized
bank could persuade potential competitors to merge.*® The fifth advantage is that, it
may serve as cost cutting strategy through staff reduction. It is clear that mergers
tend to mean job losses and companies are keen on saving plenty of money by
reducing the number of staff members from various sections, including accounting,
marketing, and other departments, and sometimes including the former
management.** The sixth motive behind bank mergers can be the need to acquire
new technology. In order to keep on competitiveness, firms need to possess top
technological and business appliances, and through mergers, a firm can transfer

technologies possessed by a certain company and stay competitive in the market.*®

A seventh advantage of bank mergers can emanate from the desire to be a leader
within the sector. Nonetheless, such motive could pose a potential threat to the
market. Hence, it should be firmly scrutinized from an anti-competition perspective
by the competition and regulatory authorities.*® Moreover, firms use merger
schemes in order to have improved market reach and industry visibility where they
can buy other firms so as to access new markets and increase their revenues.
Mergers can be used as a mechanism to enlarge and extend the company's
marketing and distribution. This would grant better and easier access to raise
capital within the investment society than small separate firms that would face
harder challenges.*” These considerations may provide ample justification for the
banks’ stockholders and the Comptroller.*® Lastly, tax benefits may be a powerful

incentive for mergers and acquisitions. The increased size of a firm resulting from

42 cf Earl (n 36) 217

43 |bid, See also cf M & A (n 27)
“1bid

“1bid

“61bid

#bid

48 cf Earl (n 36) 217
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consolidation enables it to enjoy tax gains resulting from the use of tax losses that

would have resulted from separate net-operating losses.*
3. Practical Issues Associated with Bank Mergers

The practical issues accompanying voluntary/policy-induced merger process are

evaluated under two captions as pre-merger and post-merger issues.
3.1. Pre-Merger lIssues

The first issue during pre-merger is time allocation in which the process of a
typical merger requires a prolonged time and progressively successive events. In
some jurisdictions such as the US and Nigeria, there are several conditions and
procedures to be undertaken to complete the scheme successfully. These include:
preparation and clearing of the Scheme document; separate shareholders’ meetings
of the banks be convened; publishing the notices of shareholders’ meetings in the
newspapers; approval of the schemes of merger by shareholders; review and
approval by the prudential regulator and the general completion authority must be

secured.®®

Second, as witnessed from Nigeria’s policy-induced bank merger experience,
bankers’ limited awareness of merger transactions and shortage of human power
acquainted with advanced knowledge and skill of mergers could inhibit the success
of compulsory merger schemes.®® Limited exposure to bank mergers processes
such as due diligence and “know your customer” investigations could be
exacerbated by the absence of the Security Exchange Market and the existence of a

few numbers of Asset Management Companies.>

49 cf Adeyemi (n 2) 7

%0 John V. Austin, Esq., ‘The Role of Supervisory Authorities in Connection with Bank Mergers’,
(IMF Conference, Washington, D.C., May 7-17, 2002) 11. See also cf Adeyemi (n 2) 9-10

5L ¢f Adeyemi (n 2) 9-10

21bid.
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The third issue is the high cost of mergers. Executed policy-induced bank mergers
such as in Nigeria show that the process is highly expensive to complete
successfully. Especially the majority of the small and medium banks with weak
financial capability had to sustain costs to raise funds in the capital market and
needed to assume the cost of the merger transaction.®® These costs include costs to
comply with due diligence reports, consultant fees, costs of scheme document

preparation, and related miscellaneous costs.>*

Fourth is resistance and lack of cooperation in policy-induced bank mergers, which
are usually non-voluntary. Some banks may find it hard to find a strong bank or
from the very start, they may have resistance to cooperate due to its involuntary
nature. In some instances, there could be fundamental shareholders’ identity
differences or discrepancies in the corporate governance model adopted before the

merger scheme, which could obstruct the process.

The fifth concern relates to employees’ issue which could make the employees of
the bank taking part in merger transactions feel nervous and create job insecurity.
As a mechanism for economies of scale and cost reduction, banks resort to
maintaining workforce reduction. This can pose an issue of job losses and lay-
offs.> The discrepancy of the two constituent banks in terms of seniority, salary,

transfers, promotion, and parity in perks are potential employment issues.>®

The sixth issue is related to the incompatibility of communication technology.

Banks utilize different information and communication technologies and software

S1bid 12

1bid.

%John C. Soper, ‘Consolidation in Banking and Financial Services: The Demise of Glass-Steagall’,
John Carroll University (2007) 6

%6Duyvvuri Subbarao, ‘Banking Structure in India — Looking Ahead by Looking Back Speaking
Notes’, (FICCI-IBA Annual Banking Conference Federation of Indian Chambers of Commerce &
Industry - Indian Banks' Association, Mumbai, 13 August 2013) 8
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which are expensive to install.>” After the imminent merger, these banks are
required to harmonize their information and communication technology platform.
Otherwise, incompatibility could obstruct the success of any bank merger scheme.
In a nutshell, bank mergers can create problems including technology migration
issues, customer attrition issues, and high cost of implementation of the merger

scheme.
3.2. Post-Merger Issues

The first major challenge in the post-merger phase is the issue of corporate
governance. Once banks are merged, the material existence of the new bank is
different and its ownership structure will be changed. Hence, when banks with
different backgrounds in corporate governance and management appeared to

merge, there is a serious potential for divergent opinions and quarrels.

The second post-merger challenge is integrating the structural and institutional
units of each constituent bank. This poses a serious risk due to the divergent
background experience of each bank and lack of flexibility in a certain bank
involved in the merger scheme.®® Similarly, each constituent bank develops its own
peculiar corporate culture. This will be an entanglement to the newly merged bank
with cultural divergence and clashes.>® Hence, the newly merged bank should be
committed to integrating the overall managerial, operational and procedural,
processes, products, and services at and standstill.®

Lastly, the issue related to the notion of Too-Big-To-Fail (TBTF) comes into the
picture when an institution is constituted largely and its functions constitute a

considerable segment of a nation's payment system, credit-granting process, or

57 Saving the recent attempt by the NBE to integrate the Automated Transfer Machine (ATM), they
are still not integrated.

%81hid.

%9 Such cultural clashes and management squabbles are natural in any merging firm with different
backgrounds.

80 cf Adeyemi (n 2) 14
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other major financial functions.®® Any disorder in that institution results in a
serious impact on the entire financial system. In return, the creation of large banks
would result in these large banks behaving recklessly, which is technically called a
moral hazard problem.%? Generally, bank mergers are deemed to result in
sophistication and TBTF or Too-Connected-To-Fail (TCTF) moral hazards with

undesirable effects on financial stability.
4. Modus Operandi of Bank Mergers and Regulatory Concerns

In authorizing bank merger proposals, whether voluntary or policy-induced bank
merger schemes, the regulator has to consider two sets of factors: banking and
competitiveness.®® The banking factors include (1) the financial history and
condition of each of the banks involved; (2) the adequacy of its structure; (3) its
future earnings prospects; (4) the general character of its management; (5) the
convenience and needs of the community to be served; and (6) whether or not the
bank's corporate powers were consistent with the purpose of the law.%* On the other
hand, the competitive factor was simply defined as the effect of the transaction on
competition including any tendency towards monopoly.®® As regards the second
factor, the regulator is not expected to conduct a sharp competitive litmus test since
it does not confer expertise on the area, which intimately belongs to the general

competition authority.

In executing bank merger schemes, the regulator could face a problem in striking a
balance between risk and stability in the financial system.®® Hence, the regulator

should function in a way to promote efficiency within the financial system and at

b1Gill Marcus, ‘Speech on Issues for consideration in mergers and takeovers from a regulatory
perspective’, (Institute for International Research 9th Annual Conference, Johannesburg, 18 July
2000) 3 <https://www.bis.org/review/r000721b.pdf> accessed 02 March 2019

21bid. 4

83 cf Felton (n 9) 1081-1109, 1089

%1hid.

1hid.

8 ¢f Marcus (n 61) 2
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the same time build public trust in the monetary system as a whole.®’ Similarly, the
concern of systemic risk that poses the possibility of failure of one bank to settle
net transactions with other banks will trigger a chain reaction, depriving other
banks of funds and, in turn, preventing them from closing their positions.%® This
could erode the public confidence in the system. Hence, conglomeration through
mergers and acquisitions within the banking industry should be managed seriously.
If not, it could place the entire financial institution at risk. The regulator’s
capability to observe and oversee the group risk management practices within

banks becomes an important concern.®®

Apart from the sector-specific concerns, the issue of competition could lead
significant big banks to resort to monopolistic or oligopolistic practices that lessen
competition and fair-trade practice. Moreover, big banks could tend to conduct
through predatory behavior and this could hamper the financial conduction and

market mechanism for efficient distribution of resources. "

Accordingly, merger in some situations may be set up to rescue a certain bank at
stake. This can be considered as a crucial way to deal with such problems and
alleviate risks in the financial system. In such an instance, both the general
competitions agency and the prudential regulator need to work in cooperation.
Hence, several jurisdictions have a “failing firm defense” from being subjected to
the application and process of the competition law review.”* Similarly, some other
jurisdictions have a “regulated conduct” defense in cases when the prudential
regulator impels the banking sector to merge, what is known as a government-led

or policy-induced merger program.’?

51bid

8] bid

%1bid

0cf Subbarao (n 56)
7L ¢f OECD (n 8) 33
|bid. 34
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There is also a need to be cautious and take some discreet inquiry on the potential
effect of bank merger proposals on public policy, particularly on employees of the
proposing banks and generally to the employment regime.” These public concerns
are best addressed through procedures that provide for transparency and
accountability on the part of the agencies of government that deal with bank
mergers. The International Monetary Fund has developed codes of Good
Transparency Practices for Financial Policies by Financial Agencies. These codes
of conduct are appropriate to financial regulators, which require clearly defined,
preferably relevant legislation or regulation: financial policies should be openly
communicated to the public; periodic public reports on major developments in the
financial system should made; report aggregate data on a timely and regular basis;
make texts of regulations and directives readily available to the public; and
publicly disclose special protections such as deposit insurance schemes and
consumer protection arrangements. Moreover, bank supervisors should be
accountable for their actions through reporting to public authorities, or otherwise
explain the basis for actions taken and their effect on the financial system.”

In connection with bank mergers, the principle of transparency requires members
of the public and the financial industry to determine, in advance, of the filing with
the Regulator of any proposal for a bank merger. This, among others, entails
identifying: what information future proposers will be required to submit; what
opportunities will be available for participation by the public in the process; what
criteria the prudential and antitrust authorities will bring to bear on the proposal;
what time frames will govern regulatory action on the proposed merger; and how

persons aggrieved may obtain review and appeal on the decisions of the Regulator

3 ¢f Austin (n 50) 211. See also, lbid 24

" IMF, Code of Good Practices on Transparency in Monetary and Financial Policies: Declaration
of Principles, (September 26, 1999). See also IMF, Transparency in Monetary and Financial
Policies (March 2001) (Factsheet)
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on the proposal.” Furthermore, notice to the public of the filing of a bank merger
proposal should be provided in a timely fashion; members of the public and other
competitors should be provided with the opportunity to inspect non-confidential
portions of the filing, and to submit comments thereon for consideration by the
Regulator in passing upon the proposal; and the proponents should be allowed to

respond to any comments filed in this fashion.

5. Bank Merger Regulation in Ethiopia
5.1. General Trend

In 2015, the NBE instructed all banks through a circular dispatched on September
26, 2015 to set a target of minimum paid-up capital of at least two billion Birr by
June 2020 upon the end of GTP Il. The regulator recommended and informed
professionals and corporate governance of banks to contemplate and resort to
banking sector mergers in case they fail to meet the minimum capital requirement
or the regulator would take the compulsive approach, and this signals the
inevitability of policy-induced bank mergers. Subsequently, in 2017, the Regulator
has officially introduced a national financial inclusion strategy, which states the
need to strengthen the financial capability of financial institutions and increasing
their competitiveness as a major strategy that would contribute to the financial
sector by the year 2025.7® Over the past twenty-plus years, the NBE has thrice set
the capital requirement banks are expected to meet. A few years back, the NBE has
signaled the same approach by increasing the paid-up capital of banks from 75
million birr to 500 million urging banks to comply within the time frame till June
2016, or as a way out, they would be able to merge vertically or horizontally.”” To

date, at face value, it is likely that most banks in Ethiopia currently meet that

S In the case of the TCCPA's decision on the merger, there is a legal recourse and appeal procedure
stated under the Proc. No. 813/2013 Art. 33(2) (a) cum. Art. 39 (1) allows any aggrieved party by
the decision of the Authority on merger proposal can appeal to the Federal Appellate Tribunal.

76 Ethiopian National Financial Inclusion Strategy, (Addis Ababa, April 2017) 35

" Minimum Capital Requirement for Banks Directive No SBB/50/2011, National Bank of Ethiopia,
2011
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requirement.’® The above factual trends make the compulsory future mergers of the
banking sector imminent and inevitable. To date, except for the recent statutory
merger of the two state-owned commercial banks (Commercial Bank of Ethiopia
and Construction & Business Bank),’”® no merger proposal is made from private

banks after the 1991 economic transformation.

5.2. Bank Mergers Legislations
The current Ethiopian substantive legal framework governing mergers of banks is
mainly built upon Ethiopian Commercial Code, the Banking Business
Proclamation No. 592/2008, the Trade Competition and Consumer Protection
Proclamation No. 813/2013, and the Public Enterprises Proclamation No. 25/1992.
There are also a group of domestic legislations on which merger of firms bear
ramifications including the Civil Code of 1960, the Federal Income Tax
Proclamation No. 979/2016,%° the Federal Tax Administration Proclamation No.
983/2016, the Labor Proclamation No. 1156/2019, Commercial Registration and
Licensing Proclamation No. 980/2016, and the Commercial Registration and

Licensing Council of Ministers Regulations No. 392/2016.
a. The Competition Law Regime

In Ethiopia, the regulation of mergers under the competition law regime was first
introduced by the previous Trade Practice and Consumer Protection Proclamation
No. 685/2010. Currently, this proclamation has been amended by the Trade

Comepetition and Consumer Protection Proclamation No. 813/2013. The new

8 To date, most of the existing banks have reached the recommended capital requirement. But it
seems inevitable that the NBE will require higher requirements.

® The Council of Ministers has decided that the Commercial bank of Ethiopia take over the
Construction and Business Bank through the Commercial Bank of Ethiopia's Takeover of the
Construction & Business Bank Share Company Regulation No. 384/2016, and instantly repealed
Regulation No. 203/1994, which established the CBB.

8 Art. 35 of the Proclamation is devoted to addressing taxation of companies involved in
reorganization. It provides a broad definition of the term reorganization. And Art 10 of
proclamation No 983/2016 urges the firms to give notification to the Tax Authority and secure its
affirmation as the scheme does not have tax avoidance as a principal objective.
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proclamation provides instances that merger is deemed to have occurred; when
two or more organizations, previously having independent existence, amalgamate
or when such business organizations pool the whole or part of their resources to
carry on certain commercial activity.8 A merger may take place through a direct
or indirect acquisition of shares or securities or assets of a business organization,
or taking control of the management of the business of another person by a
person or group of persons jointly or the business of another person through
purchase or any other means.®? Here, it is clear that under the proclamation, the
term merger now describes and includes the term and concepts of acquisition and
consolidation in its definition. One of the inherent problems of this proclamation
emanates from its fusion of far different transactions within a single provision
and its failure to distinctly regulate mergers from other neighboring transactions

such as acquisition/takeover and consolidation.

Similar to abuse of dominance, a merger is not prohibited per se under the TCCPP.
Instead, a merger could be prohibited if it is established that it causes or is likely to

cause a significant restriction against competition or eliminates competition.8?

The proclamation prohibits merger to be undertaken without the prior notification
and approval of the Authority.3* The law obliges any business person to give prior
notification and disclose details of the proposed merger to the Authority.®®> A
failure to notify a merger to the Authority will have a consequence of a fine penalty
under Article 42(4) of the TCCPP. For a detailed determination and
implementation of the TCCPP, the Ministry of Trade has issued a Merger Directive
No. 1/2016. This Directive introduced several alternative modes of merger

application, allowing business persons to file their proposals through various

81 Trade Competition and Consumer Protection Proclamation No. 813/2013, article 9(3) (a) & (b)
82 proclamation No. 813/2013, Art 9(3)(b)

8 Proclamation No. 813/2013, Art 9(1)

8 Ibid

%1bid, Art 10(1)
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mediums including in person, fax, post, and email.®® However, in practice, the only
medium available for business persons is to submit a proposal in person due to the
absence of a currently active online delivery system. Moreover, the proclamation
requires publication of a proposed merger in a newspaper of wide circulation,
inviting third parties affected by the proposed merger to file their objections within

15 days of publication.®’

The TCCPP explicitly confers the power to investigate and authorize merger
proposals and this simultaneous task requires the Authority to undertake
investigation and make prior assessments on the potential adverse effects of a
proposed merger on trade competition.® In assessing the competitive effect of a
certain merger proposal, the Authority will be required to determine the specific
relevant product and geographic market where a particular product or service is

available.?®

As a principle, in pre-merger assessment, the Authority will consider the anti-
competitive effect of the proposed merger on the market, including: its effect on
the entry of new businesses to the market; its impact on micro industries; and
finally, its impact on public interest.®® As a general competition authority, it is
wise to limit its scope of the review and factor to be considered by the Authority,
but could be taken as one of the grounds not to fully rely on the TCCPP in case of
bank mergers. The TCCPP is not a perfect and exclusively adequate legal
instrument (is not expected to be) in case of bank mergers. That is because it does
not incorporate other traditional banking factors due to its general spatial

application to all sectors, and cannot address particular sector-specific issues.

8 Merger Directive No. 1/2016, Art 12 (1)

87 Proclamation No. 813/2013, Art 10(3) (b)

8 Proclamation No. 813/2013, art 10(1 & 2), Art 30 (3)

%Proclamation No. 813/2013, art 10(2) (e)

DInterview conducted with Ato Neyou Bellete, Director of Merger and Acquisition Directorate in
the TCCPA, dated on May 04/2018 at 8:30 am
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If the Authority’s assessment found a proposed merger is not likely to harm trade
competition in the relevant market, it shall approve the merger or conditionally
approve the merger attaching certain conditions to be fulfilled in advance.®!
Otherwise, if the Authority found any proposed merger to likely affect or lessen

trade competition, it shall prohibit the merger.?

In some exceptional instances, the Authority may permit anti-competitive merger
proposals, but the applicant must justify that gains from merger outweigh its
anticompetitive effect.”® These justifiable grounds that could supersede positive
anticompetitive result mentioned under Art. 11 (2) states, "...where the merger is
likely to result in technological, efficiency or other pro-competitive gains that
outweigh the significant adverse effects of the merger on competition, and such
gain may not otherwise be obtained if the merger is prohibited.” These enumerated
grounds are very susceptible to interpretation which allows the authority to stretch
its discretionary power through broader construction of the provision. However, it
can be considered as a provision that exempts policy-induced bank merger schemes
from being subjected to the general competition authority's review on the ground of
its efficiency gain. In conducting its assessment, the Authority may require
additional documents to be adduced, and examines those documents to decide on

granting or denying a merger application.®
b. The Banking Law Regime

The current Banking Business Proclamation No. 592/2008 is one of the relevant
substantive legislations which introduced provisions that specifically attempt to
regulate bank mergers even before the emergence of merger regulation under the

general competition law of the country. Nevertheless, the proclamation only asserts

%1 Proclamation No. 813/2013, Art 11 (1) & (2)
92 Proclamation No. 813/2013, Art 11(1)(b)
%Proclamation No. 813/2013, Art.11(2)
%Proclamation No. 813/2013, Art 10(3)(a)
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few provisions that compel banks to secure the written approval of the regulator

before executing any merger or amalgamation.*®

Let alone the absence of separate bank merger legislation in the country, the
Banking Business Proclamation No. 592/2008 and its amendment do not contain a
separate section to deal with bank mergers. From the proclamation, one can easily
observe that there is haphazard method employed by the legislator in incorporating
provisions concerning bank mergers. Those provisions are inserted under the
Section titled “Licensing of Banking Business.” The assertion of bank mergers
under this section seems incidental. In a true sense, such general prohibition of a
merger without prior notification and authorization of the regulator could not be a
sufficient legal instrument to regulate bank mergers that includes a sophisticated

transaction.

To reiterate, Part two of the Banking Business proclamation Art. 3 which deals
particularly with the licensing procedure of banking business, provides prohibition
of any plan or arrangement to a merger between banks without securing the prior
written approval of the regulator (NBE). This provision is primarily crafted to deal
with licensing of banking businesses and not the particular concern of the merger
procedure of banks. Essentially, Article 3(3) (d) of the banking business
proclamation provides that no compromise, amalgamation, or arrangement that
involves a bank as one of the principal parties to the relevant transaction, and no
arrangement for the transfer of all or any part of the assets and liabilities of a bank
to another person, shall have legal effect unless the consent of the National Bank of
Ethiopia is conveyed in writing.%® However, the proclamation follows a holistic
approach in prohibiting any plans or arrangements that combine the assets and
liabilities of banks. Article 3 (c) reads “merge with or take over the banking

business of another bank,;” and the subsequent sub-article (d) asserts “enter into

% Banking Business Proclamation No. 592/2008, art. 3 (3) (c) & (d), Art. 33 & Art. 40.
%1hbid
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any arrangement or agreement for the sale or disposal, by amalgamation or

otherwise, of its business, or effect major changes in its line of business.”®’

From the above sub-articles, it can be seen that the legislators were not cognizant
or at least interested in going to the bottom line by distinguishing the different
modalities of bank-to-bank transactions, including acquisitions and takeovers.
Moreover, it does not incorporate detailed types of merger transactions that could
be direct or indirect. In contrast, in this regard, the TCCPP has attempted to firmly
distinguish the possible types of transactions that are deemed to be a merger.

The banking business proclamation refrains from going further and simply asserts
the various modalities and transactions that amount to bank merger. Primarily, it
does not incorporate a definitional provision that gives meaning to the term merger
in context to the banking sector mergers. In addition, it does not set conditions,
requirements and procedures to be complied with by banks and considerations to
be recounted by the regulator.

The possible consequence provided under Article 33 (1) of the banking business
proclamation on default banks failed to notify and secure the regulator's approval
would be getting subjected to receivership® and a penalty.®® In this case, the NBE
will subject any defaulting bank that transcends the red line by disregarding its
duty to give prior notification as to the proposal, and merging without securing the
blessing of the NBE.

As a principle, the ultimate fate of banks subjected to receivership could be
winding up and termination. Though there is no clear assertion to this, the implied

meaning of Article 41 states “Alternative measures to winding up” reveals that the

9 Proclamation No. 592/2008, art 3 (3) (c) & (d), Art. 33 & Art. 40.

% Proclamation No. 592/2008, art 33 (1) (n) Article 33 (1) of the proclamation states that: “The
National Bank shall appoint a receiver to take possession and control of a bank if it determines that
one or more of the following circumstances exist in respect of the bank” ... “(n) The bank is merged
with another bank without the prior written authorization of the National Bank”

9 Proclamation No. 592/2008, Art 58
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firsthand measure to be taken by the receiver under its powers and duties vested
under Article 39 of the proclamation would be winding up and termination.
However, these provisions lack clear measures to be taken on banks that merged

without securing the prior written approval of the NBE.

Similarly, the alternative measures lined up under Article 41 of the proclamation
would be irrelevant to unnoticed bank mergers. Hence, an attempt to trace the
possible and ultimate outcome of bank mergers without notification to the regulator
through the channel of receivership via Article 33 of the proclamation could lead to
nowhere and end up with a deadlock. Through a broader construction of Article 25
(1) (b) and (d) and (2) of proclamation No. 591/2008, there is a chance that such

actions could be considered as criminal offenses.

The assessment method incorporated under proclamation No. 591/2008 lacks
comprehensiveness, as it mingled various provisions or failed to address the bank
merger issue in detail. Generally, the proclamation does not allocate a separate
section that deals with bank mergers. The provisions incorporated under
Proclamation No. 592/2008 do not make a distinction between volunteer and
compulsory bank merger schemes that may be introduced by the central bank.
Among the differences, mostly in the case of policy-induced bank merger schemes,
there is no vigorous competition review process and blockade by the general

competition authority.*%

100 For instance, when five Korean banks were in serious financial difficulty in 1998, the Korean
Financial Supervisory Commission issued decrees mandating consolidation and restructuring of
those banks. Hence such legally, mandated merger was excluded from any review requirement
under the competition law. See cf OECD (n 8) 46
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6. Bank Merger Regulatory Institutions

In bank merger transactions, the relevant institutional frameworks in Ethiopia are
the Ministry of Trade,'°* the Ministry of Revenue, the Trade Competition and
Consumer Protection Authority, the National Bank of Ethiopia, and the Document
Authentication and Registration Agency. In contrast, in the case of state-owned
bank mergers, the Council of Ministers and the Public Financial Institutions
Supervisory Agency are indispensable organs. The central question in the case of
publicly owned bank mergers lies on whether other conventional enforcement
bodies are involved is left unanswered. To delimit the scope and objectives of this
article, the following sections are confined to discuss the TCCPA and the NBE as

the main enforcement institutions in bank mergers schemes in particular.
6.1. Trade Competition and Consumers’ Protection Authority

As a principle, the TCCPA as a general competition authority is empowered to
review any merger proposal in the country.'> And such arrangements need to pass
through the procedure specified under the TCCPP. Any business people who
proposes to enter into an agreement or arrangement of a merger, or the concerned
government organ responsible for the registration of the merger should give prior
notification to the TCCPA.2%® After determining the type of merger and a thorough
assessment of its effect on competition of the relevant product and geographic
market, the Authority approves or rejects the application. Then, registration of the

merger will be effectuated.’® The Authority’s power has been reinforced by

101 The Ministry of Trade that is mandated to register banks in the Commercial Register, in
accordance with the Commercial Registration and Business Licensing Proclamation, 2016, Art. 5-
7, proc. No. 980, Fed. Neg. Gaz., 22nd year, No. 101

102 proclamation No. 813/2013, Art. 10 (1) and art 4 (1) of However, art 4 (3) roughly limits the
scope of application of the TCCPP from affecting the applicability other regulatory functions and
administrative measure to be undertaken under other laws.

103prgclamation No. 813/2013, Art. 10

1%4prgclamation No. 813/2013, Art. 11
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subsequent merger directives and relatively comprehensive merger guidelines

applicable in assessing mergers under the general competition regime.
6.2. The National Bank of Ethiopia

The Banking Business Proclamation prohibits any plan or arrangement to a merger
between banks without securing the prior written approval of the Regulator.1% It
only asserts few provisions that compel banks to secure the written approval of the
Regulator before executing any merger or amalgamation and the consequence of
revocation and receivership for noncompliance.'®® Moreover, the banking business
proclamation authorizes the Council of Ministers to issue Regulation and the NBE
to issue a Directive for effective implementation of the Proclamation including that
of the merger of banks.'®” Nonetheless, to date, the Council of Ministers and the
NBE have failed to issue Regulation and Directives, respectively, as mandated

concerning the process banks mergers.

The Banking Supervision Directorate is an office established within the internal
institutional apparatus of the NBE, customarily mandated to undertake bank
merger authorization process.’®® The directorate set three main objectives to
achieve: ensuring safety and soundness of the banking sector; promotion of
efficiency and ensuring compliance of banks with rules and regulations; and
protection of depositors' interest.!® This can be contemplated as an implied
assignment of the Banking Supervision Directorate office, from the fact that there

105 proclamation No. 592/2008, Art. 3 (3) (c) & (d), Art. 33 & Art. 40

1061 hid

197Proclamation No. 592/2008, Art. 59

108 ¢f Interview Confidential NBE (n 4)

109 National Bank of Ethiopia, Bank Supervision Directorate, Circular BSD/03/11, Information Kit
(Brochure).
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are directives as to the conditions, requirements, and procedures required by newly
establishing banks and CEOs.!°

However, to date, there is no separate bank merger review office/board within the
Banking Supervision Directorate with supporting directives on bank merger.
Though there are several piecemeal directives issued by the Bank, they create
difficulty to determine the specific mandate of the directorate. The Banking
Business Proclamation stipulates that without the prior written approval of the
NBE, merger or takeover of a bank is prohibited.!*! Moreover, it authorizes the
NBE to issue a Directive for effective implementation of the Proclamation
including that of the merger of banks.*?> However, the Regulator failed to issue a
directive incorporating conditions, requirements and procedures and assigning
separate merger review office/board!!® that encumbers the effective administration

of the bank merger process.

6.3. The Case of Merger between Commercial Bank of Ethiopia and

Construction and Business Bank

The Commercial Bank of Ethiopia (CBE) and the previous Construction and
Business Bank (CBB) have been established by Council of Ministers Regulation
No. 202/2002 and 203/2002, respectively. The fact both banks are state-owned
attracts the application of the Public Enterprise Proclamation No. 25/1992.
Technically speaking, the merger between CBE and CBB, which constitutes a
statutory merger, is not comprehensively addressed under the existing bank merger

legal framework.

110 NBE Directive No.SBB/39/06, NBE, directives SBB/39/06, & circular BSD/03/11), directive
SBB/40/06, directives SBB/40/06, & circular BSD/01/11, circular BSD/02/11, directives
SBB/31/02, directives SBB/19/96

11 proclamation No. 592/2008, art 3(3)

2Proclamation No. 592/2008, art 59

H13Gimilar to it is made to licensing of new banks and other approval considerations to be recounted
by the Directorate, NBE, Bank Supervision Directorate, Circular BSD/03/11, Information Kit
(Brochure)
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According to the Public Enterprise Proclamation No. 25/1992, two or more
enterprises may be amalgamated by the decision of the Council of Ministers.!!4
This will be effectuated through the issuance of regulation by the Council of
Ministers.!*> Initially, the merger proposal has been made by Ethiopian Public
Financial Enterprise Supervisory Agency. Upon the decision of the Council of
Ministers and issuance of Regulation No. 384/2016, the two banks have been
merged. The Council of Ministers passed a final decision in the affirmative for the
merger of CBB with CBE and communicated the NBE by the same letter of
notification of such decision to that of Public Financial Institutions Supervisory
Agency.!!® However, the aim of this communication to the NBE was not to secure
prior approval and authorization of the regulator. Instead, it was for the sake of
proper and effective implementation of the merger scheme already decided by the
Council of Ministers, as the NBE is subordinate and accountable to the Prime

Minister’s Office.!t’

In this regard, whether the decision of the Council of Ministers in case of publicly
owned bank mergers is self-contained or requires additional approval of the
TCCPA and the NBE is not clear. The Banking Business Proclamation empowers
the Council of Ministers to issue Regulation and the National Bank of Ethiopia to
issue Directive for effective implementation of the provision of the Banking
Business proclamation including that of merger of banks. However, both organs

failed to come up with the instrument they were empowered to issue.!8

From anti-competition perspective, the merger of CBE and CBB could create some

pressure on other private banks in Ethiopia. In the first place, the CBE is

114 pyblic Enterprises Proclamation No. 25/1992, Art. 37 (1).

115Proclamation No. 25/1992, art 37(2)

116 | etter From FDRE Office of the Prime Minister to the Public Financial Institutions Supervisory
Agency, Hidar 29, 2008 E.C (Unpublished)

17 cf Confidential Interview NBE (n 4)

118 Proclamation No. 592/2008, art 59 (1) & (2); The National Bank of Ethiopia Establishment (as
Amended), Proclamation, 2008, Proc. No. 591Art. 3(4).
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incomparable with other private banks even before the merger, and this is clear that
the merger is detrimental to them as there is a potential for the CBE to abuse its
market dominance or other predatory behaviors. This could also bring negative

bearings on the formation of new banks.

Typically, the competition Authority should have been called for a separate review
testing of the competitive effect of such a merger.*'® However, the Authority did
not take part in the merger authorization process of the CBE and CBB.!?°
Similarly, the NBE had not been consulted (officially) or did not take part to check
the prudential test.!?! Rather, the regulator was merely informed after the decision

had been made by the Council of Ministers, if any.??
6.4. Institutional and Regulatory Challenges
a. Lack of Effective Review Procedure

Currently, there is no directive or guideline issued by the NBE to ensure
transparency and accountability of the bank merger process.'?® The procedures of
how the review is held (public hearing or in-camera), how witnesses are examined
and complaints are presented on a bank merger proposal, what evidence the party
would present at the hearing, and how much reasonable time and opportunity
would be given for the parties to inspect the application filed by proponents to the

merger are not defined.

Moreover, it is not clear whether an aggrieved party such as disappointed
applicants, competitors, and customers believing themselves to be adversely
affected by the decision of the Regulator on a proposal can resort to judicial review

119 ¢f Interview with Nebiyou TCCPA (n 90)

120 Interview ‘Confidential’ within Merger and Acquisition Directorate in the TCCPA, Addis
Ababa, 04 May 2018

121 cf Confidential Interview NBE (n 4)

1221hid. Through the letter sent to NBE cf Letter (n 116)

1231hid
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or have an appeal right. Besides, the transparency requirement in the review
process, in the interest of preserving public confidence in the banking system is
neglected. In particular, the procedure undertaken in the merger of the two state-
owned banks (CBE and CBB) is not clear.'®® The NBE has no information as to
how it was undertaken.?® This shows the absence of transparency in the execution

of two state-owned banks where the NBE does not take part at all.
b. Lack of Clarity on Allocation of Jurisdiction

Most developed economies incorporate detailed rules on competence, procedures,
and priorities of the institutions that would eliminate conflict of objectives between
the competition law enforcement and the application of sectoral regulation.'?
Hence, defining the jurisdictional boundaries based on a mutually supported and
harmonized manner between the general competition authority and the sector-
specific regulators is crucial to avert the risk of conflict and parallel decisions (or,
maybe, deadlocks).

In the existing Ethiopian bank merger regime, no legislation or document is serving
as a platform between the prudential Regulator and the general competition
authority which defines how the two governmental agencies interact. This
jurisdictional loophole can be a source of regulatory uncertainties and conflict.
Though a serious dialogue was being held on the issue of jurisdiction between the
NBE and the TCCPA, the latter claimed to take part in a bank merger review that
presents various concerns on consumer protection law enforcement and the issue of
anti-competition.*?” However, the NBE resistance comes out of the premise for the

need for special expertise knowledge, and skill on the protection of its

1241bid

1251hid, Particularly the NBE has failed to comply with the requirement of transparency which is
shown its dubiousness and concealed facts, reasons, and procedures followed in the takeover or
acquisition/ of the CBE and the CBB which is still not disclosed to the public.

126 ¢f Muhammed (n 10) 62

127 ¢f Confidential Interview NBE (n 4)
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customers.*?® The issue of jurisdiction is a critical problem, which is not yet clearly
defined by any legal framework or internal working customs.'?® Moreover, the
regulator firmly claims bank merger reviews should be conducted exclusively by
the Regulator, and the need to construe Art 4(3) of the TCCPP restrictively
exempting the financial sectors.’*® Further, the law should require that any
challenge instituted by the competition law authority to block the merger be filed

within a short time following the Regulator’s approval of the transaction. 3!

The same problem is persistent in the jurisdictional relationship in the case of
government-owned banks mergers that attract the central role of the council of
Ministers and the conventional regulatory organs Viz. the NBE and TCCPA which
are simultaneously entrusted with the power to review and approve bank mergers
proposals within their respective legal frameworks. To date, none of these organs
took initiatives to define their relationship.

c. The Possibility of Conflicting Decisions

Under the existing Ethiopian bank merger regulatory framework, there is no legal
instrument that confers the NBE as a prudential Regulator to have ultimate and
discretionary approval or disapproval power over any bank merger proposal. The
Basle Core Principle 4 provides that: “Banking supervisors must have the authority
to review and reject any proposals to transfer significant ownership or controlling

interests in existing banks to other parties.” Regardless of the division of

1281 bid.

1291 bid.

101bid. Surprisingly, the previous Proclamation No. 685/2010 under Art 24, attempted to
incorporate a jurisdiction clause by envisaging a provision that calls for a compromise approach to
be utilized to resolve the conflict of jurisdiction that may arise between the Authority and other
regulatory body. However, the current proclamation that vowed to fill the intricacies of its
predecessor depleted the provision. Likewise, the National Bank of Ethiopia Establishment (as
Amended) Proclamation No. 591/2008, tried to define the relationship of the NBE and the
government (conventionally to the executive organ to whom the NBE is accountable) and its
relationship with the entire financial institutions (Banks, Insurances and Micro-finance Institutions).
However, this Proclamation does not incorporate governing principles in its jurisdictional or
functional relationship with the general competition authority and or other sectoral regulators.

131 ¢f Austin (n 50) 8
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responsibilities between the Regulator and other authorities and the consideration
of competition law issues, the prudential regulator must have ultimate discretionary
authority over any bank merger proposal.'® The competition law authority may
seek to block, on competition law grounds, a merger approved by the Regulator,
but that authority should not be able to cause a transaction opposed by the

prudential Regulator to be approved.'%

Under the OECD, “...if a prudential regulator ever found it necessary to block a
precompetitive merger, competition law would not thereby be abrogated...because
competition law regarding mergers is proscriptive rather than prescriptive in
nature, [thus]can be used to block but not to require mergers.’*** Accordingly, to
the level that the regulation becomes prohibitive than normative, mergers rejected
by the general competition agency should not generate an outright contradiction
with the sectoral regulators.’®® Besides, any challenge instituted by the competition
law authority to block the merger must be filed within a short time following the
Regulator’s approval of the transaction.'®® However, under the Ethiopian bank
merger regime, the absence of such allocation of power could yield parallel
decisions and jurisdictional conflict between these agencies.

d. Lack of Effective Coordination Mechanisms

Currently, under the Ethiopian bank merger regime, there is no such asserted legal
provision calling for cooperation and coordinated action between TCCPA and

NBE. Beyond this, there is not customarily developed cooperation platform

132 Andrews, Michael A., Addressing the Prudential and Antitrust Aspects of Financial Sector
Mergers and Acquisitions, IMF/Monetary and Exchange Affairs Department, (2000) cited in cf
Austin (n 50) 8

133 ¢f Austin (n 50) 8

134 ¢f Strategic Priorities (n 11)

135 |bid

136 ¢f Austin (n 50) 8
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between these bodies, and the area has remained blurred to the expertise of these

organs.*’

Practically in most international jurisdictions, bank mergers are reviewed by both
prudential regulators and competition agencies.!*® That necessitates a need for
collaboration between these organs to eliminate unproductive redundancy.

In this regard, the OECD has also recommended countries to incorporate
unequivocal and comprehensive procedures to guarantee the mutual evaluation is
transparent and likely predictable so that it does not excessively encroach on
private sector affairs.’*® Moreover, there should be a clearly defined legal provision
that compels the action by the competition law authority to be coordinated with

that of the Regulator to permit timely action by the latter.'4°

Conclusion

This article scrutinized the existing relevant bank merger enforcement-regulatory
frameworks. It explored the persistent institutional challenges in the enforcement
of bank merger schemes. The TCCPP provisions that deal with mergers are not
fully compatible to bank merger schemes in particular. These provisions are crafted
only from anti-competition perspective and do not address the peculiar sector-
specific and traditional bank merger factors. Though both the NBE and the Council
of Ministers are empowered to issue Directive and Regulation, respectively, for the
implementation of the provisions of mergers, neither of these organs issued any
law to this effect to date. Specifically, the NBE needs to come up with a
proactively defined set of rules, guidelines and procedures in the enforcement of

bank mergers. With regard to the jurisdictional aspect, as a principle, the TCCPA is

137 ¢f Confidential Interview NBE (n 4). Reveals that there is no clear cognizance as to how the two
organs interact concerning the bank merger review process.

138 ¢f OECD (n 8)

131bid, For instance, several OECD countries, including Australia, Canada, Norway, and the United
States, have taken formal steps to promote such coordination.

140 ¢f Austin (n 50) 8
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empowered to decide on every merger scheme. On the other hand, the general
proscription of the authority from impeding the applicability of other regulatory

functions and administrative measures is blurred and broadly constructed.

This jurisdictional interplay under the TCCPP does not provide on what types of
regulatory functions the general competition authority should abstain from and in
which one it could take part. Such blurredness can be a source of conflict and
jurisdictional discrepancy in case of bank mergers. Both authorities claim
legitimacy in process of bank merger review and authorizations regardless of the
involving bank’s ownership structure though the public enterprise merger regime
has special procedures wherein the NBE and the general competition authority
should be involved. However, these institutions have shown abstinence and
neglected in the case of a merger between CBE and CBB which was executed
exclusively with the decision of the Council of Ministers. Moreover, there is no
statutorily or customarily installed cooperation platform between the NBE and the
TCCPA, and the Council of Ministers (in case of merger of state-owned banks).
The capability of the sector-specific regulator to cope up and handle drastic
changes in the corporate structure of banks after the implementation of compulsory
bank mergers is critical. The indicators can be in terms of its organizational
structure, adequacy of the legal framework, skill, and division of labor. These legal
and institutional challenges are potential that requires due consideration in the
advent of the imminent compulsory bank merger scheme in Ethiopia.

Hence, the following recommendations are forwarded to remedy the above-
recognized problems. The general competition authority should take part in any
bank merger review process from competition perspective and should be
empowered to blockade of a bank merger on the ground of an anti-competitive
effect. Likewise, the NBE as a prudential Regulator needs to issue guidelines,
rulebooks, and directives that pro-actively give awareness and caveat to the

bankers to make them ready by internalizing the exit strategy of a merger. These
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legal framework needs to be comprehensive enough to address and set forth special
requirements relating to timeline and mode of offering, announcements,
documentation, and provide adequate information to shareholders to make an
informed decision as to the merits of an offer, including the option of surrendering
their holdings. The NBE Directive should contain a clearly defined bank merger
due diligence, valuation, and community convenience factors in considering bank
and an appeal procedure and judicial review for aggrieved parties on the decision
of the merger proposal. The NBE as a prudential regulator needs to scrutinize any
bank merger proposals, principally from traditional banking factors perspective and
should be conferred with a veto power to approve/disapprove the bank merger
proposal. The jurisdictional interface between the general competition authority
and the prudential regulator needs to be defined based on mutually initiated
coordination and cooperation platform. Clearly specifying the separate task and
role of each organ is important to demark the jurisdictional boundary of these
organs and alleviate the risk of illegitimate encroachment in the task of the other.
Lastly, in case of state-owned bank mergers authorization, there should be a
transparent procedure on how the Council of Ministers decides on mergers with
due implementation of the conditions specified under Art. 37 of the Public

Enterprises Proclamation.
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The Legal Protection of Internally Displaced Women from Sexual and
Gender-Based Violence in Ethiopia
Mahlet Abreham*

Abstract

Conflicts and violence have continued to result in a substantial number of
internally displaced persons in Ethiopia. Even though an ate.mpt has been made to
respond to internal displacement, the protection offered to IDPs, particularly for
women, is limited to life-saving assistance. Internally displaced women are more
vulnerable to and highly impacted by the consequences of conflict. This study
doctrinally examines whether the legislative measures taken by the government are
adequate and compatible with international and regional instruments to protect
IDP women from sexual and gender-based violence. The study establishes that
there is inadequacy of laws and policies framework to respond to sexual and
gender-based violence against internally displaced women in Ethiopia, becoming a

major challenge to offer them comprehensive protection.

Keywords: Internal displacement, conflict-induced displacement, internally

displaced women, sexual and gender-based violence, Ethiopia

* LLM in International Human Rights at the University of Sussex, Chevening Alumni, Women
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1. Introduction

Internally displaced persons (IDPs) is defined as " persons or groups of persons
who have been forced or obliged to flee or to leave their homes or places of
habitual residence, in particular as a result of or in order to avoid the effects of
armed conflict, situations of generalized violence, violations of human rights or
natural or human-made disasters, and who have not crossed an internationally
recognized state border.! By the end of 2020, the total number of people living in
internal displacement across the world reached 55 million out of which 40.5
million new displacements were triggered or induced by disasters and violence.
According to UNHCR’s March 2021 report, additional 8 million people were
displaced across the globe making the total number of internally displaced people
(IDPs) 48 million among whom 30 million were women and girls.? Internally
displaced women in particular face violations of fundamental human rights and
various challenges both within and outside camps including humanitarian needs
and response; psychological trauma from the loss of family, friends, and property;
security risks; and the responsibility to protect themselves, and, above all, Sexual
and Gender-Based Violence (SGBV).

In a similar vein, internal displacement is not a recent experience in Ethiopia.
Displacement caused by climate change such as drought and flood, locust swarm,
and state's resettlement and relocation policies and conflict, i.e., inter-communal
violence, ethnic tensions, and localized conflicts have been common factors.?
According to DTM Ethiopia’s national displacement report number 7 (April 6,
2021), a total of 1.96 million IDPs (excluding Tigray) were identified in Ethiopia

1 UN High Commissioner for Refugees (UNHCR), Guiding Principles on Internal Displacement, 22
July 1998, ADM 1.1, PRL 12.1, PR00/98/109, Principle

2United Nation High Commissioner for Refugee Annual Report 2019, ‘Global Trends Forced
Displacement In 2019” P-30 available at <https://www.unhcr.org/5ee200e37.pdf>

3Yigzaw, GedifewSewenet and etal, ‘Causes and Impacts of Internal Displacement in Ethiopia’
(2019) 9 African Journal of Social Work 32, 37
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(out of which 1.2 million were conflict-induced).* As of May 2021, an additional
1.6 million IDPs were identified in Tigray which brings the total number of IDPs to
3.6 million.®> The displacements were mainly triggered by conflict, particularly
ethnic, which resulted in inter-communal violence.® Various reports show that

more than half of the total number of IDPs in Ethiopia were women.’

Even though the burden of displacement seems to be shared equally among men
and women in numbers, the actual impact and negative repercussions of living in
internal displacement affect women more than men.2 Women are more vulnerable
to the consequences of displacement and would probably become displaced
initially.® Furthermore, women are disproportionately targeted in conflict, which
resulted in higher levels of sexual and gender-based violence (SGBV) due to
breakdown of law and order, lack of family and community support systems, and
lack of security. Particularly, rape including gang rape is common sexual violence
committed against internally displaced women to dehumanize and dishonour the
victim, her family, and her community. When displacement is caused by conflict,
women's vulnerability is defined by the intersection of gender with other identities
such as class, social status, ethnicity, religion, and sexuality, among others.°

4 Displacement Tracking Metrics Ethiopia National Displacement Report 7 available at

<  https://dtm.iom.int/reports/ethiopia-%E2%80%94-national-displacement-report-7-december-
2020-%E2%80%94-january-2021>and DTM Emergency Site Assessment (ESA) Round 5

SUNICEF Humanitarian Situation Report, May 2021 available at
https://www.unicef.org/media/102606/file/Ethiopia-Humanitarian-SitRep-May-2021.pdf
Yigzaw, GedifewSewenet and etal, (n 3), 37

"Displacement Tracking Matrix (n 4)

8Christelle Cazabat, et al, ‘Women and Girls in internal displacement’ March 2020 available at
https://www.internal-displacement.org/sites/default/files/publications/documents/202003-twice-
invisible-internally-displaced-women.pdf

% Ibid

10 Kerrie Holloway, et al, ‘Gender in displacement The state of play’ (December 2019) HPG
Working Paper, 21
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Ethiopia is a signatory to 7 core international human rights instruments and
regional documents such as the African Charter on Human and Peoples' Rights,
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (Maputo Protocol),*? and The African Union Convention for the
Protection and Assistance of Internally Displaced Persons (Kampala
Conventions).®® International human rights instruments and specific IDP laws
provide various obligations for state parties regarding the protection of internally
displaced women, particularly protection from SGBV. They oblige states as a
primary duty barrier to take all appropriate measures such as incorporating the
obligations into domestic laws including policies and strategies by enacting or
amending legislation, designating specific authority or bodies to coordinate
activities for the protection of IDP women, and assigning budget to the extent
possible.}* In the case of Ethiopia, to give effect to the treaties, the government has
taken various steps, including administrative and legislative measures. Thus, it is
relevant to examine whether the government's legislative measures and their

implementation are adequate and compatible with the international standards.
2. Women in internal displacement
2.1 Global context of internal displacement

In the 21% century, internal displacement is a continuing reality for states. At the
end of 2020, conflict, violence and human rights violations were the leading causes

for the internal displacement of 55 million people.*® Push and pull factors are the

11 Organization of African Unity (OAU), African Charter on Human and Peoples' Rights ("Banjul
Charter"), 27 June 1981, CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982),

12 African Union, Protocol to the African Charter on Human and People's Rights on the Rights of
Women in Africa, 11 July 2003,

13 Africa Union Convention for the Protection and Assistance of Internally Displaced Persons in
Africa (adopted 23 October 2009 entered into force 21 October 1986) (2009) 21 ILM 58 (Kampala
Convention),

14 Protecting Internally Displaced Persons: A Manual for Law and Policymakers, October 2008,
Brookings Institution—University of Bern, Project on Internal Displacement, 11

15 United Nation High Commissioner for Refugee Annual Report 2019 (n 2)
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best ways to understand the causes of forced migrations.*® Pull-factors are the
positive aspects that pull people to move, such as better job opportunities and
income. Conversely, push-factors are negative things such as war, conflicts,
drought, and other disasters that lead/force people to move/flee.!” Consequently, as
a category of forced migration, refugees and IDPs tend to move due to push factors

beyond their control.

The causes of internal displacement are categorized into two main categories:
natural and man-made. Scholars broaden the categories into four: human-made
disaster-induced displacement, conflict-induced displacement, natural disaster-
induced displacement, and development-induced displacement.® In some
instances, GBV has been the cause of internal displacement. Hence, conflict and
violence are the main causes followed by disasters and climate change which force
people to leave their homes each year.*®

2.2 Theorizing the Vulnerability of Internally Displaced Women

The number of both men and women IDPs shows that the burden of displacement
seems to be shared equally. However, the consequence of living in internal
displacement seems to affect women more than men, particularly regarding SGBV,

livelihoods, food and nutrition, WASH, security, health, and education.?® There are

®Mehari Taddele Maru, ‘Causes, Dynamics, and Consequences of Internal Displacement in
Ethiopia’ (2017) SWP Berlin Working Paper FG 8/2017, 13

7 Ibid
18 Ibid
19 Internal Displacement Monitoring Center (IDMC) Global Report On Internal Displacement May
2019, 5 available at https://www.internal-

displacement.org/sites/default/files/publications/documents/2019-IDMC-GRID.pdf

2 Christelle Cazabat, ‘Report on Multidimensional Impacts of Internal Displacement’ October 2018
Internal Displacement Monitoring Center (IDMC) <https://www.internal-
displacement.org/sites/default/files/inline-files/201810-literature-review-economic-impacts.pdf>
see also Brookings- LSE Project on internal displacement, ‘Improving the Protection of Internally
Displaced Women: Assessment of Progress and Challenges’ (October 2014) 4
<www.brookings.edu/wp-content/uploads/2016/06/Improving-the-Protection-of-Internally-
Displacement-Women-October-10-2014.pdf> [accessed 5 May 2020]
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many reasons as to why women are more susceptible, particularly to SGBV during

conflict-related displacements.

First, pre-existing factors of socio-economic and socio-cultural issues, such as
poverty, housing, unemployment, education, socially constructed gender norms,
and the high prevalence of GBV cases, make women more vulnerable to Violence
Against Women (VAW).2! Secondly, conflict and civil strife in particular increase
women and children's vulnerability since they are targeted and experience specific
forms of humiliation and violation of their human rights. It’s argued that during
conflict and violence, women are targeted for sexual violence and subsequently,
other forms of GBV where early marriage and domestic violence are prevailing.??
This results in the breakdown of law and order, absence of rule of law and justice
system, psychological trauma, and disruptions of essential services such as police,
health, education, and lack of security.?®> To make it worse, the consequence of
conflict-induced displacements does not stop during the conflict; it also continues

into post-conflict.

Thirdly, as intersectional feminist scholars argue, when ethnic-based communal
conflict occurs, women's vulnerability to SGBV will be double because they will
be targeted as women who belong to specific ethnic groups and often from
minorities. Papastavrou adds that women continue to be targeted in a conflict
because of their gender and ethnicity, religion, or nationality.?* Consequently, there

is a complex intersection of race, sex, ethnicity, class, and sexuality in women's

2L Mireille Le-Ngoc, ‘Normative frameworks’ role in addressing gender-based violence in disaster
settings’ (2015) Disaster Law Working Paper Series Paper No. 3, 7

2 Claudia Felten-Biermann, ‘Gender and Natural Disaster: Sexualized violence and the tsunami’
(2006) 49 Development 82, 83

23 L e-Ngoc Mireille (n 21) 8

24Sophia Papastavrou, ‘Refugee Women, Violence, and War A Return to Transnational Feminist
Praxis’ (2010) 4 Minerva Journal of Women and War 6, 15
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lives. She further argues that SGBV, specifically sexual violence, is often either

dismissed or disregarded as part of the impact of conflict.®
The UN rapporteur on VAW noted that,

"[t]he acts of rape or sexual violence during ethnic and nationalist conflicts is not
an isolated, aberrational act. It is extremely purposive and aimed not only at
destroying an individual woman but also at the community's sense of ethnic purity,
which many think is vested in the 'honour' of women. Linked to questions of shame

and honour are issues of ethnic pollution."2®

To elaborate on this issue, as ethnic or religious conflict increases women’s
vulnerability to SGBV, their experience should be understood in a way that
accommodates their identities. The experience of violence by all women is not
universal or homogeneous; thus, these notions of women's homogeneous
characteristics needed to be restructured along the lines of the way violence is

understood among diverse women's groups.?’

Furthermore, other dimensions of identities of women such as race and class often
shape their experiences of violence.?® For instance, "when reform efforts are
undertaken on behalf of women, they neglect the fact that women of color are
differently situated in the economic, social, and political worlds and are less likely
to have their needs met than women who are racially privileged."? To link this

with the issue, when displacement is caused due to ethnic conflict, women are

2 |bid

% Report of the Special Rapporteur on Violence against Women, Its Causes and Consequences,
Radhika Coomaraswamy, submitted in accordance with Commission on Human Rights resolution
2001/49, E/CN.4/2002/83, 31 Jan. 2002, para 122

2’Chandra Talpade Mohanty, Feminism Without Borders: Decolonizing Theory, Practicing
Solidarity.

Durham, NC: Duke University Press, 2003, 3

BKimberle Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist
Critiqgue of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, (1989) The
University of Chicago Legal Forum 139, 140

2 |bid
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primarily at intersectional vulnerability due to their ethnicity and gender.
Nevertheless, whenever there is a reform in laws or policies, women's
intersectional vulnerability is dismissed, and only the gender part is echoed. Hence,
SGBYV perpetrated against "enemy women" who belong to the “other” ethnic or
racial group is a real-life example that demonstrates intersectional subordination

and discrimination.®°

The other factor that increases women's vulnerability is the existing gender norms
and unequal power relationships between men and women.3! The gender norms
that define and assign different roles to men and women are the root causes of
GBYV against women and girls as well as men and boys and those of diverse gender
identities. Particularly, IDP women living in a patriarchal society exhibit
patriarchal behaviors that allow perpetrators to exploit inequalities and exert
power, coerce and deceive their victims. Furthermore, norms that accept/normalize
violence against women as a way to resolve conflict and the notion of masculinity
linked to dominance, honor, and aggression exacerbate their vulnerability to
SGBV.

The other factor leading to increased vulnerability of women is the poor conditions
in IDP camps and other temporary accommodations.®? These include lack of
privacy and security, lack of gender-segregated sanitary facilities, overcrowded
living conditions, walking long distances to fetch water and food, lack of police
patrols, and continuous sexual demands from partners despite the lack of privacy.?
However, a gender-specific outcome that impacts women and girls differently and

disproportionately is often overlooked.

% Timo Makkonen, ‘Multiple, Compound and Intersectional Discrimination: Bringing the
Experience of the Most Marginalized to the Fore’ (2002). Institute for Human Rights AboAkademi
University, Finland, 25

31 Jacinta Astles, ‘What makes migrants vulnerable to gender-based violence?’ available at
https://rosanjose.iom.int/site/en/blog/what-makes-migrants-vulnerable-gender-based-violence
32 e-Ngoc Mireille (n 21) 9

33 Ibid
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2.3 Sexual and Gender-Based Violence among IDP Women in Ethiopia

Definitions for SGBV have been provided under the Declaration on the
Elimination of Violence against Women (DVAW), CEDAW committee General
Recommendations, Maputo protocol, and by international organizations such as
World Health Organization (WHO) and UN agencies such as United Nations High
Commissioner for Refugee (UNCHR) and the Inter-Agency Standing Committee
(IASC). This study will adopt the definition of GBV provided under the IASC
Guidelines for Gender-based Violence Interventions in Humanitarian Setting®*
because the IASC definition combines all definitions of SGBV by the various
United Nations branches. It defines GBV as "an umbrella term for any harmful act
that is perpetrated against a person's will, and that is based on socially ascribed
(gender) differences between males and females."® It is further explained that the
term GBV includes violence against women and men, but is generally used
interchangeably with violence against women because it emphasizes women’s
subordination and the inequality of power in societies within societies.® Thus, the
term GBYV includes sexual and non-sexual forms of violence, and sexual violence
is a subgroup of GBV. In other words, SGBV comprises rape including attempt,
sexual abuse, sexual exploitation, early marriage, domestic violence, marital rape,
trafficking, and female genital mutilation. SGBV have a negative impact on the
victim's well-being, especially on sexual, reproductive, physical, and psychological
health and participation in society.*’

3 Inter-Agency Standing Committee, Guidelines for Gender-Based Violence Interventions in
Humanitarian Settings: Focusing on Prevention of and Response to Sexual Violence in
Emergencies, September 2005,7 available at: https://www.refworld.org/docid/439474c74.html
*1bid

%1hid 7

37 Michelle Hynes, ‘Sexual Violence against Refugee Women’ (2000) 9 Journal of Women’s Health
& Gender-Based Medicine 819, 821
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In the 2018 Gender Inequality Index, Ethiopia ranked 173 out of 189 countries with
patriarchal societies and deep-rooted issues of GBV.*® Intimate partner violence,
domestic violence, female genital mutilation (FGMC), sexual assault, rape,
marriage by abduction, and child marriage are some of the forms of GBV prevalent
in Ethiopia.*® Conflict-induced displacements have accentuated the already deep-

rooted issues of GBV, resulting in vast protection problems for IDP women.

IDP women in Ethiopia have faced physical and emotional violence from people of
other ethnic groups during displacement and at IDP sites.*> They were slapped,
kicked, and beaten, threatened, or attacked with a knife, gun, or other weapons, cut
or stabbed, choked, and others were purposely burned.*! In addition to this, post-
traumatic stress syndrome, depression, and anxiety are common ailments among
displaced women since they often witness extreme violence levels than displaced
men and non-displaced women.*? Furthermore, intimate partner violence is
common among IDP women that includes physical violence. Economic violence is
another form of violence observed among IDP women. They experience economic
violence in the form of prohibition from getting a job, going to work, participating
in income-generating projects, and snatching their earnings from them or
controlling their money.*® Besides, polygamous marriage, which is common in

some parts of Ethiopia such as in Gedeo and Guji Zones and Somali region,

38 United Nations Development Program (UNDP) ‘2019 Human Development Report Ethiopia’ 4
available at http://hdr.undp.org/sites/all/themes/hdr theme/country-notes/ETH.pdf

39 Marisa Cordon et al, ‘Systematic Literature Review of Gender Based Violence in Ethiopia
Magnitude, Policies, and Interventions’ August 2018, 8 available at
https://2ed20v44ucstlujckp24wlks-wpengine.netdna-ssl.com/wp-
content/uploads/2018/11/GBV-in-Ethiopia-Systematic-Lit-Review-Fall-2018.pdf

40 Robin N. Haarr, ‘Situation of Gender-Based Violence (GBV) in Internally Displaced Person
(IDP) Sites and Collective Centers in Gedeo and W. Guji Zones, Final Report UN Ethiopia, April
2019, 22

4 Ibid

42 Naser Morina, et al. ‘Psychiatric Disorders in Refugees and Internally Displaced Persons After
Forced Displacement: A Systematic Review.” (2018) 9Frontiers in psychiatry 9 See also
International Organization for Migration (IOM), ‘Ethiopia National Displacement Report Round 18:
July — August 2019,” 22 October 2019,21

“3Haarr N. Robin (n 40), 19
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coupled with displacement has exposed IDP women in such unions for more

economic violence.

The other form of violence is sexual violence, particularly, conflict-related sexual
violence. It includes attempted or threatened rape including marital rape, sexual
exploitation and abuse, sexual slavery, forced pregnancy, forced abortion,
prostitution, enforced sterilization, transactional/survival sex and sexual
harassment.* Sexual abuses and exploitations are commonly practiced that require
IDP women to exchange sexual favors in return for humanitarian assistance, mostly
food items. Furthermore, reports revealed that during displacements in Ethiopia,
atrocities were committed and sexual violence was used as a weapon of war, and
some of them have experienced inter-ethnic gang rapes.*® To make it worse,
women who are in intermixed ethnic marriages in some instances face more burden
as their partners leave their women behind who will have to oftentimes protect

their children.

When it comes to the specific case in IDP sites, displaced women and girls often
suffer violence when leaving IDP camps by the opposition ethnic groups or when
they try to return to their villages, farms, and home to collect food, fetch water, or
go to local markets because of the failure of the government to provide security.*®
In a submission to the Third Cycle Universal Periodic Review to Human Rights
Council by Civil Society Coalitions, it was indicated that rape and sexual abuse had
been perpetrated including by security forces that are supposed to protect the
IDPs.*” It was indicated that 295 cases of sexual violence, 742 cases of physical

4 Haarr N. Robin (n 40), 19

5 Nicola Jones and et al, ‘Raising the visibility of IDPs: a case study of gender- and age-specific
vulnerabilities among Ethiopian IDP adolescents’, The Humanitarian Practice Network (HPN) ,
May 2019 available at https://odihpn.org/magazine/raising-visibility-idps-case-study-gender-age-
specific-vulnerabilities-among-ethiopian-idp-adolescents/

46Haarr N. Robin (n 40) 25

4A Submission by Civil Society Coalition to the 3rd Universal Periodic Review of the Federal
Democratic Republic of Ethiopia, ‘State of vulnerability of internally displaced people and children
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violence, and 628 cases of discrimination in service provisions to IDP women on

IDP sites had been reported in the country in 201.%8

The recent case is the Tigray War commenced in November 2020 in the context of
political conflict between the Federal government of Ethiopia and the regional
government of Tigray (TPLF), with the Eritrean Defense Forces (EDF) involved,
has aggravated the cases of sexual violence in the region perpetrated against
civilians including crimes allegedly committed by security forces.*® In late March
2021, the total number of rapes recorded in the context of the conflict in Tigray at
five medical facilities in Mekelle, Adigrat, Wukro, Shire, and Aksum alone was
512-516 which then reached 829 by Mid-April.*

Traditionally, child/early marriage is usually considered as a practice to protect
girls from sexual intercourse before marriage and as a mechanism to protect them
from sexual harassment and violence.®® Internally displaced adolescent girls are at
heightened risk of child marriage due to the insecurity, increased risks of SGBV,
and breakdown of rule of law. These factors also make families and parents see

child marriage as a coping mechanism to protect girls from sexual violence,

in Ethiopia’ September 2018, Para 17 available at
https://www.ohchr.org/EN/HRBodies/UPR/Pages/ETIndex.aspx

4 A Submission by Civil Society Coalition to the 3rd Universal Periodic Review of the Federal
Democratic Republic of Ethiopia, ‘State of vulnerability of internally displaced people and children
in Ethiopia’ September 2018, Para 17

49 patten, Pramila "United Nations Special Representative of the Secretary-General on Sexual
Violence in Conflict, Ms. Pramila Patten, urges all parties to prohibit the use of sexual violence and
cease hostilities in the Tigray region of Ethiopia" January 21, 2021 available at
https://www.un.org/sexualviolenceinconflict/press-release/united-nations-special-representative-
of-the-secretary-general-on-sexual-violence-in-conflict-ms-pramila-patten-urges-all-parties-to-
prohibit-the-use-of-sexual-violence-and-cease-hostilities-in-the/

0 Kassa, Lucy; Pujol-Mazzini, Anna 'We're here to make you HIV positive': Hundreds of women
rush to Tigray hospitals as soldiers use rape as weapon of war" March 27, 2021 avaiable at
https://www.telegraph.co.uk/global-health/women-and-girls/make-hiv-positive-hundreds-
women-rush-tigray-hospitals-soldiers/

S1EtsegenetKedir Mohammed, ‘Major women’s right issues in Ethiopia: examining efficiency of the
law and its enforcement’ (2017) 5 Int. J. Human Rights and Constitutional Studies 43,45
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economic hardship, or protect the family's honour.>? Child marriage is also making
it challenging to retain IDP women in education; for instance, in Oromia region,

368 IDP women dropped out of school because of child marriage.*

In Ethiopia, both in-country trafficking and external trafficking are prevalent.>*
Even though economic migration, especially to the Middle East, was common
before the conflicts and places that do not experience conflict, the U.S. Department
of State 2020 report shows that ongoing displacement in Ethiopia has created
vulnerability for trafficking.>®> Mainly, IDP women are vulnerable to trafficking
internationally and internally due to the protracted conflict in some parts of

Ethiopia and partly due to lack of access to justice and economic opportunities.>®

The above cases show that the conflicts that had happened before and the ongoing
Tigray war have increased the vulnerability of IDP women in Ethiopia to different
forms of SGBV such as physical, economical, phycological, and most importantly

sexual violence.

3. International and Regional Legal frameworks on the protection of IDP

women

International instruments that have particular relevance for the protection of
displaced women from SGBV and ratified by Ethiopia are the International

Covenant on Civil and Political Rights (ICCPR)*’, International Covenant on

%2 A Girl No More: The Changing Norms of Child Marriage in Conflict, Women’s Refugee
Commission, March 2016 see also Haarr N. Robin (n 40)

%3 Ibid

% Zelalem Shiferaw Woldemichael, ‘Criminalization and Prosecution of Human Trafficking In
Ethiopia: Assessing the Legal Framework In Light of International Standards,” (2017) 4 BRICS
Law Journal 110, 111

5U.S. Department of State, ‘Trafficking in Persons Report: Country narratives - Ethiopia’ (2020) 5
available at https://www.state.gov/reports/2020-trafficking-in-persons-report/ethiopia/

% |bid

57 International Covenant on Civil and Political Rights (adopted 16 December 1966 entered to force
23 March 1976) 999 UNTS 171 (ICCPR)
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Economic, Social and Cultural Rights (ICESCR)®®, Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW)®, and Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT).% Thus, this paper examines human rights instruments and IDP-specific

laws of Ethiopia and how they impact women in Ethiopia.

3.1 Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW)

The CEDAW Convention is one of the core human rights instruments that provide
specific protection for women, and Ethiopia has ratified this document in 1981.
The Convention stipulates better safeguarding for all women, including the
elimination of discrimination against women in all matters including health care,
education, work, marriage, economic and social life. Discrimination against
women extends to all forms of exclusion of any act having the purpose or effect of
breaching women's human rights as defined by the Convention.®*

CEDAW Committee General Recommendation No 35 on gender-based violence
against women, updating general recommendation No. 19, acknowledges that GBV
may affect some women to different degrees due to their varying experiences and
intersecting forms of discrimination based on women's ethnicity/race, indigenous

or minority status, colour, socio-economic status, being lesbian, seeking asylum,

%8 International Covenant on Economic, Social, and Cultural Rights (adopted 16 December 1966
entered into force 3 January 1976) 999 UNTS 171 (ICESCR)

% United Nation Convention on the Elimination of All Forms of Discrimination against Women
(adopted 18 December 1979. entered into force 3 September 1981) 1249 UNTS 180 (CEDAW)

80 United Nation Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, (adopted 10 December 1984, entered into force 26 June 1987) 1465 UNTS 85,

61 CEDAW Convention Art 1
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being a refugee, internally displaced or stateless.®? Hence, it recommends states to

enact appropriate laws and policies by taking women's experiences into account.

Moreover, the Committee on CEDAW has come up with a specific
recommendation that addresses the situations of IDP women in conflict settings.
General Recommendation No 30 on Women in Conflict Prevention, Conflict, and
Post-conflict situations acknowledges that all women are not the same and
homogeneous. Specifically, IDP women who experience conflict do not suffer the
same level of violations in different stages of the conflict.® It also highlights that
women such as internally displaced face common discrimination in accessing
property and land, inheritance laws, policies that lack gender-sensitivity, access to
educational opportunities, health services, and justice.%® This recommendation has
established that women who are displaced due to conflict are at higher risk of
violations of their rights including SGBV and recommend state parties to consider

these specific vulnerabilities and establish an effective accountability mechanism.%®

Even though the general recommendation is not binding, a state can use it as a
guideline and act accordingly. Furthermore, the prohibition of VAW has become
customary international law which conditions cannot deviate from it. Thus, it is
essential to acknowledge that the CEDAW committee on its general
recommendations has recognized the differences of women's experience,
particularly IDP women, of violence, their intersectional vulnerability, and the

need to respond accordingly.

82UN Committee on the Elimination of Discrimination against Women, CEDAW General
Recommendation No. 35 on Gender-Based Violence Against Women, Updating General
Recommendation No. 19, CEDAW/C/GC/35, Para 12

83 Ibid

8 UN Committee on the Elimination of Discrimination Against Women (CEDAW), General
recommendation No. 30 on women in conflict prevention, conflict and post-conflict situations, 1
November 2013, CEDAW/C/GC/30, Para 6

% bid, 20

8 UN Committee on the Elimination of Discrimination Against Women (CEDAW), General
recommendation No. 30, 17
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3.2 Protocol to the African Charter on Human and Peoples’ Rights on the

Rights of Women in Africa (Maputo Protocol)

Ethiopia ratified the Maputo Protocol in March 2018. The Protocol prohibits GBV
as part of women's rights to life, integrity, and security of the person, and dignity.
Article 1 defines VAW as "all acts perpetrated against women which cause or
could cause them physical, sexual, psychological, and economic harm including
the threat to take such acts; or to undertake the imposition of arbitrary restrictions
on or deprivation of fundamental freedoms in private or public life in peacetime
and during situations of armed conflicts or war."®” The definition provided in this
protocol is comprehensive in a way that it includes acts or threats of violence in

both private and public spheres, in peacetime and during war and armed conflict.

It further obliges member states to enact and enforce laws to prohibit all forms of
VAW, take all necessary measures to ensure the prevention, punishment, and
eradication of all forms of VAW, and providing comprehensive services for
survivors of GBV.®® The Protocol expressly provides protection for IDP women
under Article 11 that requires to, "ensure IDP women are protected during armed
conflict against all forms of violence, rape, and other forms of sexual exploitation,
and to ensure that such acts are considered as war crimes, genocide, and/or crimes
against humanity, and to bring the perpetrators to a competent court of law."®® The
protection accorded to IDP women under Maputo Protocol has particular relevance
because it extendes to acts or threats of violence in both private and public spheres,

in peacetime and during war and armed conflict.

57 Maputo Protocol Art 1
% Ibid, Art 19
8 Maputo Protocol Art 11
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3.3 United Nations Guiding Principles on Internal Displacement

The UN Guiding Principles on Internal Displacement has set out fundamental
standards on internal displacement. It is also the first international framework to
provide specific protection and assistance for women facing internal
displacement.”® However, unlike treaties the guideline, it is a non-binding
document that sets out principles that demonstrate the existing norm towards
binding laws. The guideline defines IDP and provides rights to be protected and

assisted during every displacement stage (before, during, and after displacement).

The guideline further acknowledges IDP women's specific vulnerability and
provides special protection and assistance in two different ways. The first one is
through protecting women from SGBV, including rape, FGM, sexual torture,
forced sexual slavery, and prostitution.”* The other one is through maintaining their
rights to equal access and full participation in assistance programs.’? It specifically
lays out the right to be free from discrimination and "to take account of the special
needs of groups of women including expectant mothers, pregnant and lactating
women, mothers of young children, and female heads of household in protection

and assistance."”®

3.4 The African Union Convention for the Protection and Assistance of

Internally Displaced Persons/ Kampala Convention

Unlike the UN guideline, the Kampala Convention is a legally binding document
under the AU legal framework, and Ethiopia has ratified it under the Proclamation

"0 Roberta Cohen, ‘The Guiding Principles on Internal Displacement: An Innovation in International
Standard Setting” (2004) 10 Global Governance 459, 462

L UN High Commissioner for Refugees (UNHCR), Guiding Principles on Internal Displacement,
22 July 1998, ADM 1.1, PRL 12.1, PR00/98/109, Principle

72 |bid Principle 18, 19 and 23

73 1bid Principle 4 (2)
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No. 1187/2020 in March 2020.”* The Convention is a comprehensive document in
protecting and assisting IDPs by stipulating IDP and member states' rights and
obligations, international organizations, and armed groups. It has also extended the
definition of IDP articulated under the UN guideline and incorporated international
human rights, humanitarian law principles, and African norms from African
regional human rights instruments.”

The Kampala Convention has unique features in the protection of IDP women. It
recognizes GBV as a cause of internal displacement under Article 4 (4) (e). This
provision of the Convention is relevant in protecting women from displacement as
they are at risk of displacement due to harmful traditional practices, especially in
Africa.”® Studies show that in some parts of Africa, girls displace due to the threat
of FGM and early, child and forced marriages, and to avoid breast ironing —
‘a practice that derives, in part, from the belief that promiscuity in young girls may
be curbed through the flattening of the breasts.' ”’ In addition to the general
protections under the Convention, it levies two specific obligations on states to
protect IDP women. Some of them are explained below.

Sexual and Gender-Based Violence: According to Article 9 (1) (c & d) of the
Convention, State parties are obligated to "protect the rights of IDPs regardless of
the cause of displacement by refraining from, and preventing sexual and gender-

based violence in all its forms, notably rape, enforced prostitution, sexual

4 African Union Convention for the Protection and Assistance of Internally Displaced Persons in
Africa Ratification Proclamation No 1187/2020

> Mehari Taddele Maru, ‘The Kampala Convention and its Contribution to International Law’
Eleven International Publishing, The Netherlands, May 2014, 7, See also, Chaloka Beyani, “A
View from Inside the Kitchen of the Kampala Convention: The Modernisation of the International
Legal Regime for the Protection of Internally Displaced Persons” LSE Legal Studies Working
Paper No. 17/2020, 5

6 Kampala Convention, Art 4(4)(e)

""Romola Adeola, ‘The Kampala Convention and the right not to be arbitrarily displaced’ (October
2018) Forced Migration Review Issue 59, 17
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exploitation, and harmful practices, slavery, recruitment of children and their use in

hostilities, forced labour, and human trafficking and smuggling."™

Reproductive and sexual health: According to Article 9(2) (d), States have to
"take special measures to protect and provide for the reproductive and sexual health
and to provide appropriate psycho-social support for victims of sexual and other

related abuses."”®

The protection for IDP women under the Kampala Convention is very relevant to
respond to displacement because it acknowledges that women are vulnerable to
displacement, especially on SGBV. Furthermore, it imposes a primary obligation
on states to incorporate obligations under the Convention in their respective
national laws, policies, and strategies. It also puts out an obligation on non-state
actors such as rebel groups. States are obliged to discharge their duties through
enacting or amending legislation in conformity with international obligations,
designing specific authority or body, assigning budget to the extent possible, and

coordinating activities for protection and assistance of IDP women.®
4. National legal protection for IDP women

Various human rights instruments impose different obligations on state parties
including ensuring their national laws and policies respect and reflect their
obligations under international law and take all necessary measures to implement
their international legal obligations at the national level. There is no comprehensive
legal framework for internal displacement in Ethiopia. Yet, there are laws scattered
here and there dealing with IDP women though not sufficient. Next, this paper will

briefly discuss how different Ethiopian laws and policies address the issue.

8 Kampala Convention, Art 9 (1)
79 Ibid Art 9 (2)
8 Kampala Convention Art 5
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4.1 The Federal Democratic Republic of Ethiopia (FDRE) Constitution

The FDRE Constitution is the supreme law of the land that provides fundamental
human and democratic rights for the country's citizens and residents. This
Constitution can be said to have renewed the commitment to gender policy and
clearly expresses legislative support for women through its various provisions.
Article 25 of the Constitution provides the right to be free from discrimination on
different grounds, including gender.8! Furthermore, Article 35 affirms that women
shall enjoy equal rights and protections as men; it acknowledges the historical
legacy of inequality and discrimination suffered by Ethiopian women; and it
entitles them to affirmative measures to remedy the persistent gender inequality.?
It further obliges the government to eliminate laws, customs, and practices that

oppress or cause bodily or mental harm to women.®
4.2 The Criminal Code of Ethiopia

The Criminal Code helps to establish criminal accountability for crimes related to
SGBV, including rape, child marriage, and harmful traditional practices. To
elaborate more, Article 620 defines rape as “"compelling a woman to submit to
sexual intercourse outside wedlock, whether using violence or grave intimidation
or after having rendered her unconscious or incapable of resistance."® This
provision of the law excludes rape in marriage (marital rape), and rape is
punishable from five years to life imprisonment depending on the circumstances of
the case. In addition to this, Article 553(1) of the Code criminalizes any physical
and psychological violence and states that, "Whoever intentionally or by
negligence causes bodily injury to another or impairs his health, by whatever

means or in any manner, is punishable as per the provisions of this Chapter. These

8L Constitution of the Federal Democratic Republic of Ethiopia, Federal Negarit Gazeta, 1st Year
No. 1, dated 21 August 1995, Art 25

8 |bid Art 35 (1)

8 Ibid

8 Criminal Code of Ethiopia, Proclamation No. 414/2004, 9 May 2005, Art 620 (1)
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provisions embrace all manners of bodily assaults, blows, wounds, maiming,
injuries or harm, and all damages to the physical or mental health of an
individual."®® Even though this provision failed to specify the term violence against
women, it has been used to include physical and psychological violence against
women.®® Furthermore, Article 564 of the Code stipulates that the above article is
also applicable to violence committed within marriage or irregular union, which is
interpreted as domestic violence against women.®” Moreover, Article 565 and 648
of the Criminal Code criminalize and prescribe punishments for Female Genital

Mutilation (FGM) and early marriage.®®

Trafficking in person has also been criminalized under the Criminal Code.
However, due to inadequate responses to the problem, the part that deals with
trafficking in person has been replaced with Proclamation No. 1178/2020, a
Proclamation to Provide for the Prevention and Suppression of Trafficking in
Persons and the Smuggling of Persons. Trafficking in person is punishable with 7-
15 years of rigorous imprisonment and fine. The proclamation’s Article 3(3)
stipulates that the perpetrator of such crime will not exculpate from liability even
though the victim has consented or knows the exploitation.®® This provision of the
law is crucial for protecting IDP women because the economic hardship and

conflict will force them to be vulnerable to such crimes.

4.3 Strategic Plan for an Integrated and Multi-Sectoral Response to
VAWC and Child Justice in Ethiopia (2010-2015)

The CEDAW Committee under the General Recommendation 28 obliges state
parties to develop and implement policies, national plans of action, strategic plans,

8 Ibid Art 553

8EtsegenetKedir, ‘Major Gaps on the Rights of Women in Ethiopia’ JAMMO04 Master Thesis,
International Human Rights Law, Lund University, Faculty of Law (2016), 54 available
at http://lup.lub.lu.se/student-papers/record/8876410

87Criminal Code of Ethiopia (n 90) Art 553(1)

% |bid, Art 564

8 |bid Art 3(3)
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and programs to fulfil its obligations and ensure the allocation of enough human
and financial resources.®® The government of Ethiopia has formulated different
policies and strategic plans to meet its obligation such as the National Policy on
Women in 1993, the National Action Plan for Gender Equality (NAP-GE) 2006-
2010, the National Human Rights Policy of 2016-2020, the Strategic Plan for an
Integrated and Multi-Sectorial Response to Violence Against Women and
Children, and Child Justice in Ethiopia (2010) and the National Strategy on
Harmful Traditional Practices (2013) by the Ministry of Women, Children and
Youth Affairs.

The strategic plan for VAW aims to improve the grim situation of VAWC and
child justice by addressing gaps and challenges at the policy, institutional and
practical levels, and by initiating a comprehensive multi-sectoral and integrated
prevention and response to VAWC and child justice.®* The plan has identified the
justice, health, education, and social sectors as the most relevant stakeholders in the
prevention and response to VAW, and focused on activities undertaken and
coordinated by institutions in these sectors.? It has five overarching pillars: (1) the
adoption and implementation of protective laws and policies; (2) building
organizational capacity (institutional, financial, and managerial) of the major actors
in the health, justice, security, education, and social sectors; (3) Availability,
accessibility, quality and comprehensive service delivery for survivors of violence;
(4) community mobilization: engagement of the community, including women and
children, in prevention and response efforts; and (5) coordination among different
sectors.®® Further, it has been supported with three years of the detailed operational

plan.

% CEDAW Committee General Recommendation No. 28 (n 68) para 38 (a)

L Ibid, Art 565 and 648

92 Strategic Plan for an Integrated and Multi-Sectoral Response to VAWC and child justice in
Ethiopia, 2010- 2015

% Ibid

ISSN: 2664-3979
https://journals.hu.edu.et/hu-journals/index.php/hujl



https://journals.hu.edu.et/hu-journals/index.php/hujl

The Legal Protection of Internally Displaced Women ...

Even though this strategic plan provides comprehensive responses including
institutional structures to addressing VAWC in general, it does not deliver
substantively beyond the support for setting up one-stop centers progress on its
other pillars and goals, particularly around prevention and awareness-raising
activities.®* The revision of the plan was planned to be undertaken in 2019-2020,
but it has not yet been revised. In addition, the National Human Rights Policy
2016-2020 failed to identify IDPs in general and IDP women in particular as a
vulnerable group and left them out. Further, it failed to put adoption of laws and

measures to address GBV except for awareness creation measures.

5. Analyzing the National Legal Framework: Lacunae in the Existing
Legal and Policy Frameworks

5.1 Protection from sexual and gender-based violence

SGBYV is an everyday experience for internally displaced women. Particularly,
conflict situations significantly increase the violence inflicted upon women and
make them more vulnerable than other women.®® IDP Women are often confronted
by multiple and reinforcing layers of discrimination, leading to more disadvantage
and marginalization when their gender identity is coupled with their ethnicity.%
The intersection of multiple identities simultaneously makes IDP women more
likely to be targeted for certain forms of violence. This is due to the unfavorable
status they have over other women and as perpetrators know their need for

assistance or difficulty to report SGBV cases they encounter/face.

Often, rape, including gang rape is a common VAW during displacement,

particularly in conflict-induced displacement. It is a deliberate tactic used in war to

%Elshaday K. Woldeyesus et al, ‘Policy and legal analysis notes: a review of the strategic plan for a
multisectoral response to violence against women and children in Ethiopia’ Briefing papers,
December 2018, 3

% Caroline O N Moser et al, ‘Change, Violence and Insecurity in Non-Conflict Situations’ Overseas
Development Institute Working Paper 245, March 2005, 10

%Anouka van Eerdewijk and et al, ‘The State of African Women Report’ August 2018, 132
available at https://rightbyher.org/wp-content/uploads/2018/08/SOAW-Report-FULL.pdf
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dehumanize and dishonor a woman, her husband, and the entire community by
perpetrators to express their revenge and hatred to the other ethnic group. In
conflict settings, the nature of the rape crime committed is usually different from
the rapes committed in normal circumstances. This is because they are committed
by more than one person and used as weapons of war against the other ethnic

group.”’

Although gang rape is the lived experience for most female IDPs displaced due to
ethnic-based conflict in Ethiopia, the Criminal Code of Ethiopia has only
criminalized rape and put gang rape only as aggravating crime of rape. However,
the international norms in such countries as India, Pakistan, Kenya, Tanzania, and
Philippine indicate that states have a separate law for Sex offenses that criminalize
gang rape separately from rape. This is because the psychological impact of gang
rape is worse than other forms of rape as it is sometimes committed in front of
relatives such as husbands or families and as it involves violations by more than
one person. Thus, the lack of inclusion of gang rape within the Criminal Code
implicates that it assumes all kinds of rape are similar and homogenous, and
ignores the fact that some women face different forms of rape with severe physical
and psychological impact. Even though criminalizing rape is relevant as a first step
for the protection of all women, it neglects that IDP women are differently targeted
for different forms of rape than other women, and women are displaced due to
other reasons than ethnic conflict.®® The rape definition provided under the
Criminal code Art 620 and the punishment provided under the same article sub art
2(d) seem to fail to consider such situations. Furthermore, the punishment provided
in the code is not equivalent to the crime. Countries such as India, Pakistan, Kenya,
and Tanzania provide life imprisonment as the final punishment, however, the

Criminal code in Ethiopia has set 20 years of imprisonment.

97 Rashida Manjoo et al, ‘Gender-Based Violence and Justice in Conflict and Post-Conflict Areas’,
(2011) 44 Cornell Int’I L.J. 11, 14
% Crenshaw (n 29)
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CEDAW committee in its two concluding observations (2019 and 2011) on
Ethiopia states its concern on the emerging forms of violence such as acid attacks
and gang rapes. It, therefore, recommends adopting a comprehensive and inclusive
law on GBV, including gang rape and other forms of sexual violence.%
Furthermore, the Committee has urged states to put intersectionality at the basis of
the development of such laws. However, the FDRE Criminal Code has failed to
acknowledge and take into account the intersectional identity of IDP women.

5.2 Lack of Gender Sensitivity in the Criminal Code

The Criminal Code that is supposed to protect women from violence in itself lacks
gender sensitivity. There is no reference, even once, to the term violence against
women, including domestic violence in the Code. Due to the lack of
comprehensive laws in Ethiopia on VAW, one hence may interpret provisions of
the code to govern cases related to physical and phycological violence and
domestic violence. For instance, the provisions dealing with the physical and
psychological well-being of individuals in general to determine the offense and its
punishment have the effect of complicating things during the production of
evidence mainly because it failed to take the unique nature of physical,
psychological, and domestic violence against women in to account. Similarly, the
Code failed to include other types of violence such as economic and sexual

violence except for the case of rape committed against women.

Moreover, sexual exploitation and abuse, and sexual torture, which are common
forms of violence committed against IDP women, have not been addressed by any
law, which is a clear legal gap. "Women often pay the price for daring to claim the
integrity, security, and safety of our bodies and our living spaces".*%° During ethnic

% UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding
observations of the Committee on the Elimination of Discrimination against Women - Ethiopia, 14"
March 2019, CEDAW/C/ETH/CO/8 and July 2011, CEDAW/C/ETH/CO/6-7

100 Mohanty, Talpade Chandra (n 28) 3

85



Hawassa University Journal of Law (HUJL) Volume 5, July 2021
conflict displacement, women are the ones who will suffer most from the
consequences of violence and displacement. The displacement consequences,
coupled with the lack of comprehensive law on VAW, affect women's and girls'
well-being more generally. Thus, the Criminal Code has critical shortcomings such
as failure to provide comprehensive protection against VAW as it is prescribed
under CEDAW and Maputo Protocols. The CEDAW Committee, in its concluding
observation on Ethiopia, recommends adopting a comprehensive and inclusive law
on GBV, addressing all forms of violence against women.'* This concluding
remark confirms the existence of a legal gap in addressing VAW, which
consequently affects IDP women. However, the government of Ethiopia has not
taken action to come up with a comprehensive law or policy to close the legal

lacuna and address the pervasive challenges of IDP women.
5.3 Civil Remedies

The CEDAW Committee in its recommendation No 19 and 35 provides an
obligation to states to "ensure that all forms of GBV against women in all spheres,
which amount to a violation of their physical, sexual, or psychological identity, are
criminalized and introduce, without delay, or strengthen legal sanctions
commensurate with the gravity of the offense as well as civil remedies."1%?
Furthermore, Maputo Protocol Article 19 obliges states to establish mechanisms
and accessible services for rehabilitation and reparation for VAW victims.%® Civil
remedies have to be available to effectively redress victims of VAW. These
remedies include orders of protection and compensation for damages. Protection
orders are the most effective way of remedy to protect the victims from further acts

of violence.’® This order will guarantee women that they will be adequately

101 Concluding observations of the CEDAW Committee- Ethiopia (n 109)

102 CEDAW Recommendation No 35 (n 66) Para 29 and 19 Para 24

103 Maputo Protocol Art 19

1%4Shazia Choudhry, ‘Women’s Access To Justice: A Guide For Legal Practitioners,” ,(October
2018) Strasbourg Cedex, 22
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protected if they bring their complaints. On the other hand, compensation for the
harm inflicted on the victim validates the victim's experience and reinforces the

idea that the perpetrators must be held accountable for their actions.%®

The compensation scheme will immensely help IDP women to get them back on
their feet financially, and it may help them feel better because it is at least
recognized that what happened to them was wrong. Furthermore, whether it is
compensation or reparation, it will reduce the suffering and the risk of staying in
unsafe and unsecured places for them and their families. However, any of these
civil remedies are not available for victims of VAW in Ethiopia.}?® Unlike other
countries which provide compensation for victims of sexual violence such as rape,
Ethiopia's Criminal Code does not offer any of these civil remedies'®’. On the other
hand, the Ethiopian Civil Code under the extra-contractual liability (tort) allows
compensation to be paid for any offense that causes a moral injury to a person
which is 1000 birr.1® The compensable crimes are physical assault, unlawful
restraint, defamation, and damage to spouses' rights.'® However, this provision
excludes other types of violence such as sexual violence. Furthermore, this amount
of compensation for physical assault is very small and cannot be compared to the
traumatic experience victims suffered due to the violence, and does not consider
the current situation. Therefore, there are major gaps in the legal framework on

civil remedies.

Furthermore, Article 12 of the Kampala Convention requires states to enact a law
that provides just and fair compensation or other reparations for IDPs for damage

incurred due to displacement. However, during the ratification of the Kampala

105 International Commission of Jurists, ‘Women’s Access to Justice for Gender-Based Violence’
Practitioners’ Guide No. 12, February 2016, 121

106K edir Etsegenet, (n 86)

107 Tanzania: Act No. 4 of 1998, Sexual Offences Special Provisions Act, 1998 Art 8

108 Civil Code of Ethiopia (1960). The Federal Negarit Gazeta Year, No. 2, Proclamation No.
165/1960. Art2116(3)

109 1bid
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Convention, Ethiopia has reserved this article and provide compensation is only in
case of development-induced displacements. Hence, the obligation of the
government to other causes of displacement is limited to humanitarian assistance
under Art 89 of FDRE Constitution. Destruction of properties is one of the
consequences of conflict-induced displacement and when it's aggravated by
ethnicity, the destruction will be grave and widespread. Thus, this reservation
excludes women IDPs from their rights to get compensation. The compensation
scheme would especially help IDP women to get them back on their feet
financially and it may help them feel better because it is at least recognized that
what happened to them was wrong. Furthermore, whether it is compensation or
reparation, it would reduce the suffering and the risk of staying in unsafe and
unsecured places for them and their families. However, there are inadequate and

incompatible laws in addressing civil remedies for women IDPs in Ethiopia.

To sum up, despite the legal measures taken by Ethiopia to respond to VAW in
accordance with international human rights instruments, there remains significant
and pervasive gaps in the legal framework, especially for the protection of IDP
women. The absence of criminalization of some forms of VAW such as gang rape,
sexual exploitation and abuse, sexual torture, marital rape, and civil remedies for
VAW victims are the major gaps within the legal framework to respond to the

challenges of IDP women in Ethiopia.

Conclusion

The paper evaluated the wvulnerability of IDP women through intersectional
feminist lens. The homogenous categorization of IDP women by using a single
identity of sex as women contributes to ignoring their experience to violence which
involves compounded identities such as race, social status, ethnicity, gender, and
religion. As a result, they are considered as if they are facing the same level and
form of violence as all other women including women displaced due to other

reasons apart from ethnic conflicts. This can be remedied by treating the case of
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IDP women differently in each case rather than assuming them as part of the

homogeneous group.

Besides, the paper identified that the existing national laws and policies do not take
into account the specific vulnerability of IDP women, and are not adequate to
respond to the challenges arising therefrom. The existing law that is applicable to
all women also failed to include some forms of violence against IDP women. In
this regard, the government has failed to fulfill its obligations under international

and regional instruments.
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NEFh-1N9L PEPTF ACAC LEF NG/ T PTRAM- PINLEPF..

N&t+h-N4C +80+ hche L&+ N&/N+ e AM- +MCPT 7h1 P> Fo-g
P+hé-he @19F AA®PZN e PANTAD O-MT NATEXP PETANYC
21-PCYTF - AT AH1NN4

+PFm oA+

Abstract

Obviously, when the aggrieved party pleads his/her case before courts, the later
usually renders several adjournments to perform various tasks in a given case in
which the non-appearance of parties has an adverse effect on their constitutional
rights. From several years until now, there is divergence before courts in Ethiopia,
over the purpose of adjournments and effect upon non-appearance of one or both
parties in a civil suit. Therefore, this article aimed to clarify the disagreement
between adjournments in terms of purpose and their effects upon non-appearance
of one or both parties in Ethiopia. The doctrinal research type and qualitative
method of study was followed. Accordingly, the author finds; first, to pass a valid
judgment on a given case a civil bench is expected to render five types of
adjournments with different function on each category. Second, as the court’s
function on each adjournment category is different, the effect upon the absentee(s)
party on each adjournment is also different. This includes losing the right to be
heard in writting, leading to either ex-parte proceeding, striking-out or dismissal
of the suit as well as losing the right to evidence a claim by submitting witnesses
testimony. The author concludes the function of court on each adjournment and
effects upon non-appearance of the party(s) are different. Consequently, courts
should duly and diligently perform functions of each adjournment to avoid delay,
injustice, and be restrained from passing arbitrary penalty upon the absentee(s)

party.

Keywords: Adjournment, Civil Litigation, Courts, Parties Non-Appearance,
Ethiopia Civil Procedure Law.
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AURCT-X e

HIF EFh ADITTF @47 FMD T ATLNTD- &/3F ALPLIF TPLNSD. PT6hsF
A& T BT PRRNFAFD wr2(GFFT PTIANL T8, AANFD: hAIHYIP
DNP ALETD 200G TF PENMLE T/ TIANG 1D AN 18 NUIAFT &/ FF
NEMLE ANMD AT AIPsPFFD AL TP PHhANEPE AATPELA NATRTL D,
DMF AP P WU RIP AL N5/ AFFIP DD iT PLEAD ATPE 1N+ Pd
BLALAT BN+ PAAT:: LY LT9P 1 IF A 7- TP+ P TOA)RF AL firkFP +605
PONTFAA: AHY Be& 05 PUPID. LY FIC AT NEFh-NYL Friot PE/F
PNE FLFIP AT WT3Ps ABEBUIP hthathe @IPTF 438 DLIP UFA+TP ¢
ANNLD AATP7TRFD- PARPANTFADF7 DMt Td& NTDLLT NHITF AL
PTRELLAM T ArkFP 10T TPPLE ANEATIET 1994PF D AHY BUSF HIETF
LA GEF V. hTITIT Paobotdl MPAL &/ T ML 1] Fret MAPFF RULD.
LNad: Y PTF PAREAPLPM, 75+ 1hT 90F% &/F N+ LHD- PAN #LL
ANEATDF NID-F ATDELT ATPNTF ALIF BN AND AT NALIEIB. SMLIP
PTALP AID.F ABLTRPLLT PP UAFTD PT 75+ &/F NTALPP HML
PTNSDID, +0L ToALP+TF +hide h1thihePF A7 @LIP A+ NEPLIT
A+ PO FrF D FTF PFALPE TFD- 2 AIHUTP PFNAN PRA& TPAL) PARELA)
avA)F ABFAG: IAANT PAMF TP()99F APHMA 7 PAPHTIA) APHIF: PAN) APHITF
AT TONLE PARATYF dOA)F TOFAG TFMi: hF Pa/AF BNLCT N3P 438 UIP
NAPLIF +hihe PF AL PIRDALMD, ACTPET N1792ANE 41876 £373PF AL
TG+ PIEAMD. A5 1% ANTPLPF 4 3B UIP 1A 7 A NA1 7114 APhhd ARs+ dP54.
AAD FIC 1D NAHY &/ FF AGTFH AN NFHF M PTR+71%F TIPS
NAPLTF +hAhePF AL PIRNFAD DT Ph? 94995 LHFT TPWLF PELT
anlPy AANTF::

m/ $ATF: MO PETHNLC NCACE &/NFF PHNENEPT NPMEC AATRP LN
PATERP PETANULL &1-CYF AT
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N&Fd-N9L PECTF ACALC 4L74 N5/ PTRNM- BMLPTF..
1. dn9f), @

A3t NAMPAL BHFFM AW/ FP A (Substantive laws) AT PAT-ALYF T
(Procedural laws) +NA® NUFAT ENEAA: PAT-2CST A9 NNNRA POTEA Y-
ALY RS PEFANYC 21-ACST o+ N BNEAA: AT8T8ID PALE Mol
ATR wWNAtHE N&A £FPAx PW/FR AT PANAT PAPTT AONEG 918
P LI ALY P ACYT ATTE 290 AT ALLIDIR AIHU APNTT 98, FPF
AT TNFAG PF AT ATET ATING ATLM,IN APMeR, &M At

PAYT-CYF Ao BT NARWLFP A9 P+RITIMT N FFmT ATANNC PFS
ATR.F ATLMYS. A8 TR AANKF Addd1 EIPC AN COMCAM- B4E (AL
ARG h989° BZN) NAOSPZ@ 42+ AN+TAF® POyINt PAY-Co%%F RANTTY
PR LN jm PAY-ACYT AT NFMT PSR ARUPT PW/FP h9JT
+49T, AT8UF PMPATA  “[Y]ATMID  PEFHANYC FBETT  &hhPE
ANPTPPT dAm4 NPT Urpdh AL ATRPTTF @EZ9 (.) NP (.) AB9
MPMF PAM, 102 PAY-CYF AT MO AT AATDSP A8 -9 TANCT
AATINNG NAT P+AMTY a®NF AT 9183 APMPI® ATRADFAT AATRFA PUA
1003 “PATET ACAC MM NAPWLFR A ARTT £AP P& NAL A1-ACYF
heg A+INNC ARTT NNAM ATLTAD MM NHARTFY 9 YHMN, P75 8L jM.:8

! Robert Allen Sedler, Ethiopian Civil Procedure Law (Faculty of Law Haile Selassie | University
in association with OUP, 1968) 1, Para.1. [Here in after Sedler].

2ANN a>A+, PAFTCEP P&TAN AL A1-CST A% W3R FoICF (PATERP P&ThNhAC
MI-HCYT A9 PW/FP FOCTFT MAALPE AR PthZ NI4LTN, AAMPY YRA dRANP
£CET, 1998 9.9°) 12. [NHU NZA ANN NTAT +MPAA]; Stuart Sime, A Practical Approach to
Civil Procedure (10" edn, OUP, 2007) 165, Para. 12.01.

3 Jack S. Emery and others, Civil Procedure and Litigation: A Practical Approach(West Legal
Studies, Thomson Learning, 2000) 1.

4 ANN 12.
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Py- 0%t ANEF AL Wl FP AT NAT-CTIANRTFT AATPAPE NALT YT

FELPAS PAFOREP P&TANAL A1-2CYF A (P&/N//2 /M) P+ALR
P LT ANTFIT L FPFT RHLHEA: 11C-17 +9INS P+ +ETIRT Pt
TIC +NAQ. PNEA AT CPW/FR FICT AT8ANT ++TTEA:e +2MeP
T PMNAT PONLLLPTT PHCHEC LINT AATRFCE PANLT™ +%T9%
AARRRIRT  P&/N/M/M/MFT  ATIAAA  AACRFAT P&/NFT MG 94+
AAGROMTT P8TEIF 191FF tMPRIF ANLM. AACRHINGFM@S ANTSLLP
FaCF §FMm:=7 NAA (A NAT PRIy FICTF PATIZT M $F NATIIAHT M
JC RAPMMIRT hE A8 PrHAA DRI PAGINN PtehaP4 LINT dOP(E
PANERF APedNT NAAANY (PE/NEF +uwH@T PAN ANkF TPATET Uit

SPATELP & lART B TPRGALE LTNAN AT-0219NF 194F JHM APE ML 1/1987 * (37
(1) “a935 M 9P Am NELE A DG PARINMD, TFIEMIP 2LL AGLE B+ DL AdA AT PEF /T
NAM 3 A+AM@. Ahd PAIPLANT MAis MLIP GLE PAITHF AOA)F AAM:” ©WC25 “U+9P NPT
NA7 &+ Atrd $Fm”; African Charter on Human and Political Rights (ACHPR) 1981, Article 7(1)
“Every individual shall have the right to have his case heard. This comprises: (a) the right to an
appeal to competent national organs against acts violating his fundamental rights as recognized
and guaranteed by conventions, laws, regulation and customs in force; (b) the right to be presumed
innocent until proved guilty by a competent court or tribunal; (c) the right to defense, including the
right to be defended by counsel of his choice; (d) the right to be tried within a reasonable time by an
impartial court or tribunal; The Universal Declaration of Human Rights (UDHR) 1948, Article 8
“Everyone has the right to get an effective remedy by the competent national tribunals for acts
violating the fundamental rights granted him by the constitution or by any other law” 17994+
L.L7774; International Convention on Civil and Political Rights (ICCPR) 1966, Article 2(3) “Any
person whose rights or freedoms as herein recognized are violated shall have an effective
remedy.and “any person claiming such a remedy shall have his right thereto determined by
competent judicial, administrative or legislative authorities or by any other competent
authority(...).” Article 10 “Everyone in full equality to a fair and public hearing by an independent
and impartial tribunal in the determination of his rights and obligations and of any criminal charge
against him.” And as it is provided under articles 9, and 14 of ICCPR such rights applies to civil
and criminal proceeding. ATP&P PAATRASE PANPT 7Ath® N+F hATIHT ABEPAT
AT8 U9 PA&ZN PANPT 7A+HNP a®N$F hLTTF AT £1948 P+NNGT AF9AFF MPAA TNk
RLACANA S NALATN A& 18T 42N ANA AP B M PA:

6 ANN 16-50.

7HL he3U- 16-29.
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N&Fch-A14L 2EPF HCAL LLF N/ A PTRAM- PNLEPF..
PANEF ARTFTT PANEF TAAA U2 )F NA MAP 11 &Fh PR TF AR T:

PANCE hbe-dNT NLINE 1H P9, 3R FoICFT ATLTPMPAA +APANLA::S

NALENZ D P76t hd -+ Lo+ &/NF NALN+ATFD - LT @AM AT
PEMC 1H AMT 1@ LU K& NHU F8L AR £+NZ AUT AFIT ATINNGT
m+3+%9 AF NS0 AR PAMY Ne7F (adequacy) AR79279° 1M NHMY 1H
NUI&FY A &/0FF NeME AAMM AT ATPLPFFM P& /N/A /[T 1481
MELAT dh AAGRPT 9oRTPF PHALP ANGC PINC AT N&/NATFID HIE
APe PP $LtAn  PhLlA MPAR  &/NF ANC AL Tt
(Pho/M/&/N/O/A/TAF) 2UT FOC ATINPLTE DT PAD. Pl AL9OTP
RIBFC AMNFA N&/NF M AAMD AT ATPLPFFO. AT8U-9° NAPLMT
+N&NEPF AL P LANTAMY MMt NTLARANF P FCAT ADF ATIFAY:
NNC &/NPFI° HIE NANISETF +4990, ATV PHAA=® BFID 917 2U 188
AUTIR N&/NARFTT HIE NHALE TH APNANCT @MYF N1BAL Ui AN+TT1E
BN+tPAA: NHNNg @IFF AL AXFR +80F TALE Lo9° 188 Fhrdt AT8A
PLCIPA:Y NHU &U-& N&FANYC FAt P&/NF $MEC FCHI® AT POR+TNGT
P&/NF NIPEPT AT8U thehe @IFF PemMe 1H ARNC AATRTTFFO-
PARPANTADT ™Mt 148 ML NHAF AL PELCAMTY PADNT MATS
A14% ATINGLE PaHAR AHU FUE HIBF MORA&TT heJt1q &/t
MALPTFT Rhd® 8NAA: NARUPREIR N&TA-NYC FAF ACAC P&/NF MO
FCFIPT QAT AT Pthdhd @IFF NPMEC AAGREZN hag PANFAD- Ph] @M+
JC NM@PPH NHY &A& AGIN+F +PAZA: PRIR 97 BU K& NNFT P1H

8 HL he3U- 29-50.

9P4llrd &/NFTFAPE, €M( 41234/2013 dofodrd 174F JHM 2013 €MC 26 (3).

10 ‘Apearance of Parties and Consquences of Non-Apearance’ (28 August 2021) 1
<https://advocatespedia.com/APEARANCE_OF-PARTIES_AND_CONSQUENCES OF NON-
APEARANCE> accessed on 25 August 2021.
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AMCT TPNTPF NALIBTR MPF NATLIF F86F AAN++IR: NARPRIR AINN.P7Y
LU FAN ATRPRLCTF Ahd M ATINFMN LMSA::

2. P&/NTt M +CTF AT SATFO-

PE/NTF M MAT ATLT NCAC AT9PHF P+APMRM- §/NF ATEYT F8L N AT
mh¢E aocgee ahi APOATT PHAPE ATPLPTFT AGRHANC NFAE
ATNENCPT PaREHD: $79 AT AT jar:ll P&/NF $MEC W/ ;P A
ATET NCAC NARARCAnC &FAhPT ANPa PPT (PHNE-NSPTIT P&/NRTIP
@eR.T PA9ETIN) PAME MAL ATPAMT J0-:12 PhPAML AT DT PRSI
&% AMT AFA PACHC NHPT MANANTH PAETF MC MM PE/NLAT
MET® PFAt NHFE P8BTT PHNLNLPT Phel AMdt AT PFSE &ATY
PON+REC NSt BONFFA:S P CST A NAPHHA, Meh, +NC
A&Th @3+F AT ARANEAT DR, R8CIA:1

$MEC N+ALP T2ATLF AAM £FAA: AFPAA: N8BT NEAFA A1ARTT (AEHIE.
naogemt mLge 18R7Y NLYIN NAGRaRcanC goRTPt): N+hsndPF mege
NFENCT AINATT (NTAME M APFO. NAL NPT 9°h7P+ dB7Tt

11 <Adjournments’ (Center for Public legal Education Alberta, 2021) 1 <https://www.cplea.ca/wp-
content/uploads/Adjournments.pdf> accessed on August 20, 2021; Munir Ahmad Mughal, ‘Law As
To Postpone Or Adjourn Criminal Proceedings’ (29 July 2012)3
<https://papers.ssrn.com/sol3/papers.cfm?abstract id=2119465> accsessed on 20 August 2021.

12 ANN 12; Sime 22, Para. 12.01 ; ‘Adjournments and timely decision making’ (National Domestic
and Family Violence Bench Book) <https://dfvbenchbook.aija.org.au/fair-hearing-and-
safety/adjournments-and-timely-decision-making/> accessed on 22 August 2021.

13 Abrham Yohannes, ‘The Purpose of Civil Procedure Vis-a-vis Fundamental Procedural Rules’
(Ethiopian Legal Brief, 11 June 2021) <https://chilot.me/knowledge-base/the-purpose-of-civil-
procedure-vis-a-vis-fundamental-procedural-rules/> accsessed on 20 August 2021.

14 Hy, haql-.
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N&Fch-A14L 2EPF HCAL LLF N/ A PTRAM- PNLEPF..
NAMFAT@M)T NMNST AINATT (NFAt RLLINT NAMHIET meJe

NaeePPC) 2T LT AT £FAA:

Uo7 &/Nk R8T NATINM: AR AT &FhT ATINET PARPNTARY 14
NF OMeIe AANT:E NARPRIR NHIEF @0 AT PY +NAe F8RT ATIZ+4
NTIAN M AMT PANTIR:Y &/Nk A127T 8L PNTPFP NPT P1H M
MMTed NAFA &FhT PHILAL PHIP &k L9990 ATL+147 £&MLA (‘Justice
delayed is justice denied’) NTAA@ NYA IC ALIRC NTANLANT @ND &hh7
ATINLT ANTFIS PPY uMAT PARMARI8 aNZAN NEFU AL+ AL PAMLY
RODY 00 PAMAT AR URI® ATRUNLP DN £ INHA: eMEC &Y NI Pat+
NPT AT NAPUFR eMET TPING Al MEC AMT PhbAML,
ATRFC PATAA=D AT NT@IM +9NC $MC AMTT PLHOY ACHTME Nh
279 &/NFF N+OAYT 1H N F8L ATR LA PATAA NteTILTe PRETY

15 Edward Laws, ‘Addressing Case Delays Caused by Multiple Adjournments’ (Gevernance, Social
Development, Humanitarian Conflict (GSDRC), Helpdesk Research Report, June 2016) 1-2
<https://assets.publishing.service.gov.uk/media/57a9¢983e5274a0f6c000006/HDQ1374.pdf>
.accessed on 22 August 2021 [Here in after Edward]; World Bank, ‘Uses and Users of Justice in
Africa: The Case of Ethiopia’s Federal Courts’ (World Bank, 2010) 78
<https://openknowledge.worldbank.org/handle/10986/2937> accessed on 22 August 2021[Here
after World Bank].

16 Edward 7; Milosevic Fiske LLP, ‘Considerations When Deciding on Motions for Adjournment’
(9 May 2019). <https://www.mlflitgation.com/media/considerations-when-deciding-on-motions-
for-adjournment/> accessed on 25 August 2021.

17 Stuart Rabner and Hon. Glenn A. Grant, ‘A Practitioner’s Guide to New Jersey’s Civil Court
Procedures’ (New Jersy Courts, 2011) 15-2
<https://www.njcourts.gov/attorneys/assets/appellate/practitionersguide.pdf> accessed on 22 August
2021 [Here after Rabner and Grant].

18 Edward 2.

¥ HL ha.

20 \World Bank 75-79, 83.
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PRLIOT® NPT AdRTIIRIIR AS N+9INC PPMC NHTT PLH ARLHIRT ATINPLt

N FANF @O ATILemTF AT, 1M.i:2]

N&/N/M /M /h/& 192-199 NA $MET PLH ADANT NTRARANF +87917 AGT75 AT
N ®MC 192 ATEY ACAC ATINGT@Y dpe/e) MmEYR and 2gn PaqINm. 17C
ASCT PMLRINTE 1 NA® +OAT NA+TT &/Nk 1747 AhNN, Us3 herget
@A NTAINT ADANT ATRMFA £R19J4A=2 NAT P+Pd®m 1H AFC 17
N+AP U5 NATL L NPC &/Nk 2UTT TH TAMCI® 1 TINCHI® ATLTLTFA
PNTIHNA:2 AT918U P1H NAE AT £AA ATIAMI® N&Fh-NYC A ML
1848 ORW/F dO(PY ATLAIN NIAR +$IPmM A:24 PETFA-NYEC ol ®DC 1848
NAT ARZEET NAMA NMPAAM. N LIIIM. h&d @A P7T ALY NALH
ASMMC £L19174 LUTIR AT NHPHM 8L IC AMIRLT dPF BECANTA:
€MC 1848 NAMA NMPAAD, NTUHLHLO. N AGtE TOFhE TROLE Pt
A&A 22N PR RHATR PMA APNFT 98,3 NRCI TH NATRLELANF A9NA)
NA* P+L2777 NARPE 2U% PRLI 1H PASMML NAF dRLY79] PACD M NHUTP
mw/t PeME 1H NAT POREM/LPMY $7 ATLMPNTF AG Py PNdmgD
APMEC@m. P+MAIM 1H PORMIAM. ¢ hAL 10525 PeMEOM. PODELA $7
gRTANTI® dMOCMT NWMA. §/MF NTLIENF NF N P FDP PNGA ¢ Py
A1 PeMEC 1HM. PAPNPM hNAA +hre NUIM. PAG 7 ATEUY

2L Hy, haqlk; Edward 9-10; @90 AL-AN ANL, ‘P&Th A2CYTTF P2% RLTOT® Mt MMt
927195 AANR’ (§Fh AT MAAL TELI® AL P+NYL 27CF NAR IR 91N F ML N+C P&
MCYT MAERL T4-97, 1994) 69-70.

2 PATPAL &FTANYC A7-ACHT A, 194F JHM 1957 €mC192 (1). [hHU N3A
P&/NMA/ /M +NAe +MEAA]:

2 Hy Nl €mC 192(2).

2 Hy naql @mC 192(3).

BORFCEL &FhNYC ol APE &M C 2/1952 174F IHM (1952) €A 1848(1-2).
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NEFh-1N9L #EPF NCALC 27 N5/ F PTRAM- PNLPF.
PNTIHNA:26 NHUT® aPwit PemE 1R +hNd PMNAR. AT&h®Y P+AMM,
+9NC '+ NMHNS+E NLF NHLOT NF 102

NHYU IC N+PPH N+@AYT P1LH 78N @>NH AhemY PANT £C1T N+@ATR. 1H
@NH NATHNTDT PI NA 1D TPATLRID AR “ATE 170 A 72469P h+Dim 71
N34 N&89PIP /18614697 FF LBMsl” NT9AF £LI11JA=2E PHU £
YA P+PAML &FU ATRTC TNFA ATS 10 22U £797 +4999, PRL P IM.
N&/Nt Ay Wit +APs ¢MEC ANAD NF 100 +APS PMC PTLAMO
NPMCA. $7 218469 PFHH AM. MEI® NATEL AL TR PAFAM. hAPAT NAL
NP7 9°hTe+ hUIs deAghh h+m78 NANG ARNT 7 @A F8RTY
AT NFtAD. &/NF +APS PLH PMC ATLAMM. APMANTT &/N+I°
gORTLET APNAM 1020 NASIR NAL NPT 9°NT P+ P PNNAT U FPT 927
ATBUF AT AANGEIR: RARTID AT PA/mMm NASPIR NAL  +1k
PMLEMETT i FPTF RHCHC 1M NHUID dPwlt Nd NHFT NARHYI+:
NFATTITT Nt FEAT PR NFOP 1H ATL hA$PIR NAL PUPY 9oRTPT
ATLMELEMECT AN P1H APLHIR ML ATLTLAMM. T PATTHNA 30

N FEAT PANAMD NATSE BT Nie 88T ATI3+F MEI® NFA+TIF ALPC
MLI® PHHHMY ARLOTS APC 13 N +NA PRIADF IPATPT ATLIIS
U3 P2 AT N9+ MmO daeant PANFM, &0 3P Ak ATRAA:
$MC LANNLOL NATFBL NAPHIP+ +MPTR, PMRPLLT MEI® ARNC P+ TMTY

26 HL hU- «MC 1848(3).

27 &[N/ hel €MC 193.

2 H el @ 195.

Y HL haml €mC196.

30 HL haaU €1 (C196(3).

3INarayan Subramanian, Sufficient Cause (Apr 20, 2015) 2
<https://www.scribd.com/document/262469686/Sufficient-Cause> accessed on August 22 2021.
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the-nd PMmLI8: NATER NENT &Fh PRLHN (MLATMY PARAGM AULT) ¢

NAFE8R U7 N ACh4T ATHHOIPT MLID NTFA+FIT PAPZ @PUPRY hepgnt
M. aoonNt AANT:32 Ne PATPT 1 ATAT N+TR,I0F €L Mugh, O,
N@.LNNA (N+HEMC mLI® AM. AN ALJ) 9°ATLT AOUPT AANT::33 “An

avoidable cause for delay by due care and attention cannot be sufficient cause.

Cause attributable to negligence or inaction of the party cannot be sufficient
cause.”® AFPAA: PH4LTIN7CE APHAIRT NATER MméT hAANT ATRNE F°h7 P

A®MC 2TAAL PRMF FC (NPND) TPATLF AT8 I PPMOCMT ¢ ARANT
F8RT ATIHAPF ANN NALT Nk T2RTPT ANA £FAA:3S MéF PAANT (F997)
NAT8L MNP@ UF NAe LI NFA+TTIF NAPILN TPATLT & A4 1M,
AATLIN NNATSR FE&AT 10 dPNA PANTIR PARA A+PLID AA::36 gAY P+
N&Fh ACY+E AB+HARARY FAP NF LA NAPPF ATE NATFRL NTIT MNPOLT
mndte P8 PN ARLATE NTRL 1M.:37 WALLTIR &/Nk Ne T2 10T 100
AREATR PALAMT ACPMAT PPMCM APLHTP NAPLND. +N&Nd AL ATE U9
PtPAML &Fh ATINLT PMLLALZMT +&OF NITRT MAINT AANT::

ALY PEFA-NYC 8L ATIPT P+APAD &/NF PHAPR NTPLPTT ADDLRTD AG
887 02% ACPOAT NChF AT B+APR $MCPF ATRMAM LIrMdPA:
N&/N/2 /2 /% 197 Wt ACAE NMATINT NMTFMIR 1H &/Nk +IN,
amAfe A FPM MLI® Nd TPATLT APT1F ATNENEPTF MLIR ARTRT M. M7 174

21y hau-

33 Abhavya Rabra, ‘Appearance and Non-Appearance of the Parties’ (2018) Vol 4 Journal on
Contemporary Issues of Law 328 <https://jcil.Isyndicate.com/wp-content/uploads/2018/09/37.-
Abhavya.pdf> accessed on 24 August 2021.

34 H1 haU- n 34.
35 HL haU-.
%6 4y heal- n 36.
37 HL hau-
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NEFh-1N9L #EPF NCALC 27 N5/ F PTRAM- PNLPF.
PAMNTYT ¢ NAPOAT TH 2AMA:3 PAAMMI™ 1H APMCO o075 PT

PUIMT 182 ATINT@Y Nd UF PoR7ae+m, 10 NF U +adARtd: N
NPT ATL FER ANNNPE Ui PM@AYT ALY U £191 &/NFF
PAMT PLH eMC &FUT ATIZ+HTE NATEBETT AGYFAAT NATD dDAN. dB(FY
RTBAANT PNTTHNAR &/Nk $MEC NTADNT 1H APMCO FRTPF PU M.
8L NARIN A18NTPYT ANLATMY FOHH CPAMFIS RELCNFA:4 NARP R
N&/NF PAMMD ¢MC NEMCE 75 A%t PALAINZET ATPE ATR+HNC
PAYAANFFD- ANAT TATI® A HIN N+ GENTECE 88FE +hdhe mIFF:
PAD- °hCTT AT8U9° N&/NF FOHH NA+PHD- 182 a™PP goANCHT
A1BAM ATRY14 Wb POt ANAT/APT/ ATE &/NF FOHH 1H@7
MNP +INAT NTPL ATRLOT PATAAL AL OIRIR LRCNFPA: N+AP Us -
NAFEEF NEME ¢7 NAPLH ONFFMT P8 MMt NATLFLM 2U% NG7N
MANC LPCNFPA:A

3. N&FrhNAhCACAC PE/NTF ¢MET PTLNTOF +NLTF NEME $7

P+heng @I9F &/NF AAMPZN P PAN A &-mF

ATET F8L ATIPR PHAPMR /N PHAPR ATPLPTT ATRLRID AT ATET 8L
AR M-A%L AMRDAT NCHF eMCPTY AAD BFAA: NAAMTFR. $MCPT
@AD PHhART dPAN ARPNAT AA ACPATINFT TNLE ATPATYTT FRANCTT
AORADCADCE ADHI(RY ABRCGRE AINET FOHH AGPAMTE NSO AMkFPT
AL PAATDT @7 ANFTLPT aDEZN AGRMNNST TNLE AT8$CN AGPMNNPT
megee @-AL ML9® &CE ACAMT PTAMD PEME 77 PMPAAA: LUIP

Be&/N/ /P he RDC 197.

3¥HL h99U. See also, Narayan Subramanian, Sufficient Cause (20 April 2015)
<https://www.scribd.com/document/262469686/Sufficient-Cause> accessed on 22 August 2021.
0P&/N/H /M *TC 198(1).

41 HL heql- n36.
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N&/N/P//h/e  127-131F  241F 2587 1457 249FT 180F 181 A%
Ndo/M/&/0F/0/N/Foet NC +RI11T FCFT +ADENT £75A: PATESP
P&/N/ /2 P+NGNg @IPTF NPME AATPLN AT PRLANTARY Qumt
A®DAT N MPIRNFO, ALCHTF Hhhdm NeeNTt ¢ME &/Nk Ah@7
PINM.Y F8L ATS NALT*? N&FANLC NCAC &/NF NATLAMOA. $MET NP

NS+ tP8M, FEL NPUF NHU h&A +N&Cha::

NHU IC +PLH PMAM. 8L hthe-hd @IFT PATS MLI® PUA+RID &/NF
NPHD $y-PMC AAPTTT+ P PANTAD @MT JRILIM? PARAM: Yy 19D
NHU N&A +80.A::

P+nsng @IFF AFAT PAPCMHNTT LeF NMAANF N&/N/A /M /h/% 69(1)
mw/t 1747 APt &/Nk NAME ¢MC NAR AT +hAR &NAFO- L9
NONAFFo- +A+D PN ATSANTE N946 N&ZA: MAATD, M9
AT NRA&ST @R ALCIPNT  £7NA=% NALIT®  +hehe @IFF
NONAFFO- MLI° ANEAT NPT AGT ALATFD PE/NT $MEMY AANLM-
A8 PNT@F PHHIFTIIR £O0PM. ATAeF TN +1N, 104 P&/ 2/ /T
GAT PEFA-NUC FEETFT &TMRT ANTMLRT PAM4 NPT UiF @A
AY8 P7F @ e/ NADPE O+NANAPTF NFAT ARTT4Y Ny ANt N+hd-NePE
AL NAIR N&E/NF PALLLAMT FC ATR F+F MINC PA ARID AAML:45

42 Balew Mersha and Mizane Abate, Ethiopian Civil Procedure Notes, Cases and Questions, (Bahir
Dar and Jimma universities, 2010) 217, Para.3. [Here after Balew and Mizane].

BR&/N/M /[ £TC 66(2).

4 HL haal €mC 65(1) T 667 75(1) T 777 338(1) cum 339 (3).

4 RNN 12; Sedler 161-162.

“An appearance involves coming before the court so that the court can adjudicate the case or take
any other action it deems necessary. While a personal appearance is not ordinarily required, the
court has the power to compel personal attendance of parties where the court concludes such
attendance is necessary for the determination of the question in the suit, and if a party who has
been ordered to appear fails without good cause, it is considered as if there was no appearance.
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N&Fch-A14L 2EPF HCAL LLF N/ A PTRAM- PNLEPF..
HORGR Py- LT o +Ne-NEPF +12M. &/NF AT_PCMH NRATR +N&NePT

mmsp LCAFM NAPLMTT hA+héns &/Nk F8RT NAANT NTIet AT
PA8 MALI® ADNT BFAA &/NF PAPZNM +Ne-hd ANNPCN &N T
ALLC PMNSP NPT &FU ATAHIL: PMCIT ARNC PALT TR +Né-Nd M9
AT818 PRCIA=Y 2U AMSEUTY ATAUTR N&/NF £J999° ¢MC dAm-*
P LANTARYT 579 (case load) AdReyh A.NA AT P+henePF N&/Nt
AAGRTTHE PR PANTAMY Mt NHNP ALY ANL AT 1M

&/Nk PFERT LeF AMREMMALE PAALAMM. FOHH A18.£.069° AT NACAC Lo+ AL
g @Ml AT8PLM A%NNTT PAML PAINTLE ULA AFLM. PHLAIA:
N&/N/M /oMo Wit &/NF NPME 7 AATPZN NAOANFATOR. Ot
ahhd a@HIN aHo+: AN 2HITE N&h& PARNENC PNt RFAGT +APE
eMC AM*T AT PPZm D7 NAANT PAM F88 dPAMF dRbMA TFM.:
PNATSOT L &/NF dP&/NT AARS/N PR LANTAD-Y @Mt o7 ATEUY
NhF NeMC 65 AT +NFL £171PF +aPAR L=

ANNUT PHAMMTY ARILCRLP MPWF NTIRZS NAN+AT AT 10N N&EAT
N&t+h-NYC nChC &/NF NATRAMTFD.  $MCPTFT NALISTIS MO
NATAINZA ATPE AT LT NHNENEPE ATS MRTR BARTE NPME 7
NePCM NATLPANTAR Mt +Ne-CLA::

The code is strict on the requirement of appearance.” It aimed to avoid delay and occurance lots of
problems both to the parties and to the court.

6 American Jurisprudence (2" ed., Vols. 16A, 26 & 59, the Lawyer Cooperative Publishing Co.,
1972) 1033.

47 HL haal-.

48 Sime 351.
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3.1.  P+hARY AN A +NA N+AM $MC +7

NHY 70-N A&A PHNART dPAN ADPENA N+HAM eMC P&/NkT ATPEL AT
NthengP®  A18 @I UBA+ Nbs NATN+AR. ACTRE  +NECtd:
N&/N/ /M NCNS &G PMLHM N&AE NCAC AT /N AR ALD. 1D
A@PHI AR aATYT NMEIRCNT 1H V4P TF PTAAMT TPAR &/N+ P& A&
ACNCS AL +MWCE N PPCNATFR MmPE NMUr N&CE YL+ AP Mg
PRt MPAN ATPPNA $ME PMLLHM- NATL F8L AN P+APAL+NT AO-
NF8R AL PHZNNTT AN PIRT MEIR RAL ATEUT NCAGT MEIR AN N AE
AT8.PPCN MNLET® hAD- PTINLED-T HCHC AT TINCEPTT A&G/Nk NTIPLAN
P& NCAGT A8, PTRA ATYE o 1a-:50 NHU eMC +NAT PRAE PANT BH
NPLN &/N*k P& AE AT NTIYLSE JC NTIELH F8RT A+ F NI@T AT
ARN @ATE LMt NHU $ME NAR Ui FOHH hA+Am NA+PC hhAR
N AN NARPNA NhenTZrt PTANMY +INC PATR:S2 N&/N/ /2 /%
223(2) AT 234 d®w/F Phfr MAPANFST NARANF® JIC +PLHD PP M
PRAET ArT TMALEPT ATLUID PIPANCT HCHCT MIE@I° A&/Nk
PRLMFTTY MAABPT FNAAT ANmT A+ThAR ALCAD AT2TIN U
+hAR9® PR PHCNM- ARANS PARNANS TNE (PATE MEIR PIPNACT HCHC)
ANAT ALCAD AST ANZNCNT £7NA:53 NADPRID P& TPAN ADRHNA

9 NFgst NBIMLLID, ‘NAFTERS PETHNAL FEOF PPLMD Fhet drot (T (AN
DAL eI ARPHY (P&ETANAL AT-ACYF A AW/ 3P FoFT MARLPE AL P+hl
NN, IATMPY Y2A M FANP SCET, 1998 9.97) 79-80 [NHU NIA NFI°s+ N 8IMCLID
TNA A,

50 H1 haU-;. see also P& /N /A~ /A /th/+ 80-93, 182(2), 222, 241, 248, 233.

SL.anyNLeYL F8N, PAFPAL ATT PEFY 764PF (R8.NANN 1999) 78 [NHU NIA dINZBYL
+1NA4]; Sedler 161.

52 HL haqy-.

3B R TCLNC 28 +/32TFT v AT ATRTY +4.¢ [2002] 9-P4o/M/&/NF/N/N/F T a0 /& 45984,
290.
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N&Fch-A14L 2EPF HCAL LLF N/ A PTRAM- PNLEPF..
NtemeNt 7 NAR °TANT +NAR NLPCN dPmLP NAINMN TRLLAT

NM@LAMP NPC AT8LRTD PTRLMNPNT +oINC PATE::

NAT9% AN ADPATE N+AM $MC &/Nk NH ATPEPTT Paadeent
(N&/N/M/M[th/% 248 (M) TPWZE GeIp @RADWZRT (AT 242 dOW/H
NaDYM, ABM7 Ao A4 MRIR NNLA MU Mt +NAR Ak AL
PHHZHZMY AT NAPAM: AL N MRIR ATL 174 ANNNLP Uit AvL+he
PORSMLMY 17C PT.PIPY MLYD P NE APRY PO MLPNT) T A8 ™77
NANAIL@ ACAC 1Ak PALT hA A18N44AT mPE PAILMELPNT NADUPH
hhARge P71 h+hAR NH 2MNPA:=3 AN AT AATAD MC DT NT0-N
A&A 2.2 NATNEG AT PHU AEA CON 182 MELIM AAM, 788 ATARAN::

BUIR NHNLNLPTF A18. MRIR A+ APAN ATRHNA N+AM $ME OAF NPT
NAGIN+AD. MMt 10 N&/N/2/2 M/ 233 Wt +eNRTF P77 AN
ntaew/t &/Nk AT +eNA PEZNATT ANT @TFDIE ANZEST PRAG
QANG NAPRL LM IC ATNAT AT BCADT +NATIR PABNANP MOAMRT NR G
R1B.PPCN M LAMA: NAPZN 17 88 NAANT AYLMAT (default in
pleading) £7A8AFA £AA: PHUT $MC ATIQT AT8,UT° &/NF NAPLNT DIFF
AL AT N+ADR BmF PaRL19TM, 2U ATP& AT PATICET PATOIAHET $E M.
@ALPF NF8R AL NHF ATRFC ALCAA: MAN ATPNA NTAD PMC AL
PE/Nk ATMY 9°F AVRLPIT PHNANLPT AAMRHZN P PANTAMY Mumt
ANARANE AT 91487 PIRAD MRIP PTRAM. 17C PAAM. ARUr AAM. JNTPF
1M BU F8L N+OING PNAM CROANNT &DZA: ATPAN 134 A FPEF A/ AT

s @mynZev L 78; N34t n8T179CLI° 80-81.
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N@/ 2 ANEC 1LY7 N4 ahnd NN ACAC PhoBod-d N&E+E &/NF +NAK

@AN N+PMENTt ¢7 PAN RANT AHIEF &/NTF PN NAFA 2UT MO
AN APATT AT7L+PME NARPRME AN APAM+Y PARAPAN+ P&/N/ /2 /T
£191PF +INGR NMLL AR NAANT AN AT18.NT ONLA: AT8 TR 14F
@310 FLN AT AT APAN P8 daPhnA NINZE. ACHC ARAN AGPPNA N+PML
PMC NAR NATEPL(T Phololrd NEFE &/NTT Pholelrd MPAL &/NF ARHINT
H1% AATNEA: NATHU LAT PAAPT P+oNC FoIC e+4dmlm. Pt aRAN
AMPNA NTAT PMC AL P&/NE ATOLT I°F ATELT 14671 PILAML NAPUPF

XD

N@PRP +NAR NHU $ME NLPCN Mk T°F AUPT £FAAL PTRAMT 9108
@ e/ PNEAIA: N&/N/ /) /% 233 AW/t +NAR PAN ARAN 2H AT8.$CN
PHAL hA$ZN mEI® aPhAhP ANT ALH PPLN ATEULT T+8R NAANT
ATRMAT alPm AL ATLMIABAT LL19JA=7 PHU £71I1 PATILES
ATIAHE S8 PHALP ATL IR AAML: N&/N/A/M2/M/% 233 PATICT P8 N
€MmC 70(U) NTa2ANA UiF +NAR NHU $MC PR A& ARAN £H AL$CNT AN
NTATINT $MEC APC PTRAOALMD ACTE Ahrd UF P8R AT NAANT (ex-
parte proceeding) @PeMA PARAPAA APk 1M 2U 2771 NhEA “(..) thAikk
@mNANPMY A&/t APPCN PPZ MLIR Adf+ APNANP ALH PPZN ATRLY
AChC  NAANF PR P NMmLPM AL RIABAFA”  BAA:S
N&/N/ /) h/k 233 PATTIAHT M. 8 NAA NN +NAR NHU $ME dRAMT BH
NEe$CAN PAN ARAN PMIPLN N+ FARNT ACNS ATLTMPMA TATID MR

55 [1997] 1-3 Pdo/M/&/NF/N/N/FAF 60 (NHU NIA A PATER L A/M v N®/C ANEC NCYY
NAM +NAA).

56 [1997 9.9™] 1-3 P4o/M/&/NH/0/0/F AT 47 (NHU NIA A% @-C2A 320 v AT ARAN +h +NAQ).
S7RA PATEEP A/ v N/ ANEC NCYT DAN.

S8 N&E/N/ /2 /g 233,
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NEF AL FREF NEAL LEF N5/ A7 PTRAM- SNLPF..

P&/t A1-C%F (PhD dPATRT) YR+ ATLMM$mA PAM® Moy dB/S5%
2FAA: N AtcaAI9™ LLT PAMICST ATIAHT $8 aPhhd ARYT ALMC
PAOICE P8 AFINC ATLARIN PR FMA yM.:5 LU L919° 18RT BNAm
LOANNPA:

PPI® 17 PhT 014N NITRLIRCT PL/M/&/N/N/Fhet PAMMT MmN}
naeaeAnt aeAf A@eNA N+AM $MC P&/N+ PT NTPL PHNART dRAN
am$NAT NAN heZN P+HNART PRA& ARAN ANAR aRAMT ARUPRT ATZ8AT:
$PrIPNN PAATMNTT 7 ATNLNEPT MADS 10 NAPPEP +NAR NHU
¢MC &/NF NLPCN PAN AN PRPLN AN+ NF FAL (default proceeding or
default in pleading) PAN 18+ ATLMPMmA ATTTHNAT: AHUT® ATL5M. AP
N&/N/2/PM AT PANT AN HAEFST PhN dPhayt PayaeAn+ £7391PF
N+ALP PAT N&EA 2RI 1 NAT ALLEETIR APIHAN ATLMFA®- PANG
PAONANS &BF (NEMC 222-240 P&/N/2/2 /T £1J1PF Dw/t) AD-O-M
h+hemy NEA 10 Ay PLATO- (241-273 P&/N/2 /[T E1ILPTF dPWlT):
60 FA+E M, AL L9 P AL N (notion of the law) APW/F AL CIT @MY+
(consistencey) NAM. @PAN: NAR+CHIFR T ATRPAA P&/N/ /2 /R 78 AL
NAMCTMI® P71 NATIAHGT D 8 N+aAANL Uid “+hAR NF8R AL hN
NADNF 7 PCN AN AEAD (ex-parte) DLID “+INMT ®NLNLP NEPCAY
(default in pleading) NTAT PAPaAM NAP+ A+ NT1PLPT P+ALR ATEUR
am/8% £FAA: NACPRIR +NAR ARAN AARPNA N+AM PMEC NPC AN N A&

59 04olold 134T JHM TRLELM P APE APE (. 3/1995, doluded 1747 JHM 1995 R 2(4).

80 P2 Ané T AD-OM PAR.AAN+TD PrhF N&EA "NANNT NATPNANS FU&" NT.A CON &7 PFA
ATE A&A AUT NHU PRUE AD-0O-m N3A PO N+AD- ATET L9719 "ANT NATRATYF" NAQ A CON
AT NFA NAA RO PIRTTT M- 10
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PMPLN N+t NF NFAENT NPC NAANT Ak £38 ABNA PATY ARILNT

Myt Pa998 Y.

NRA ATEXP A/ A7 N@/C ANEC NCYINAA d®hhA NiNZe hehc
Pdo/M/&/N/0/FAeT NhTF €MC 70 (U) AT 233 a®hhd LAY NHF ADNDIE
AL N+AM ANGCLA:

PEUE dPAry7 NPPLA PPL +hWi 233 dPwl+ IAANT #EE
AL 28R ADONDF N1+EMLNT T PAPLN Thuynoe
N+aeane Fs+ 28 NAANT A7L9909% NeDL 70(U) TPWL+
FOHH PTADNTF LAPNAL: PUAEIR £792PF PATE ¢8
ARAN N+EnlNTt ¢7 APEL+5 7ELE A3ELNTY N11PMLNT ¢7
anglt AL ABITF @Mt PAFD- ATEU PAR748 (UFIP
PUAETD PAFTIAHE PEPTF TF P+AP &3 Y011 PPN+ A4S
TFD:: PATTAHE F70 (U) PATTIAHE £793 NA Ex-parte 4570
233 7% P9R.L777m- A default proceeding /@-:: (FA#9P P+ALP
LHT PFALPP @M F PAFMD §FD-:51
24U P PAPM NUAR MCPT &/Nk P+HALP hTMLY Y@, AP+INC PANT:: ARAN
Ad®PNA N+AM PPMEC OAT &/NF AT PIRATHNT AL LAID:: NARPREID Nuyfk-
NHU ¢MC NLPCN ATRLRIM PFHHM- 77C NAAA &/t $MRT NI
ANTRANT FOHH PmAm ALY PhwAT dPHIN dPHIF AL7N9P:: hAL
AT+ NLLm PE/N/ /AT PHNANEPT AATRTTHT MMk NTRARPANT
L7919 arw/t Ne/ZJFm @-NH ATS NPMCO. OAT P&/N+ AT MEge
+90C 10 NUEAERID eMCPF PHNAR AAMRRZN .Mt +PAAL M. YA+
NATPATE Pdd 1O AL AL PR A& ARPAN NAPZN AINNTF PERFZM. f default

proceeding wW/+-YAN AT LUT® “ATL +TRIF A184869° PFHHMY 11C

S RA PATERP A/ v ND/C ANEC NCYT NAM 63.
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N&Fh-1N%4C PECTF ACAL LLF NG/ F PTRNM- PINLPF...

APTRA NPC O&A ATRMAMM. PMEML 1782 “NACAC ATR.MOM 97
KL R2o19m::763 “A default judgment can be obtained against a party who has failed
to respond, i.e., “plead” (...)::"®* NHU M P&/N+k ATPE PHNART PR A& RAN
MmN AT AAAT D, +NNE @7 aRAMT @

AAPTI® &/Nk +NAR PAPZND- ABMLP NATINM 2CAT Nd NALPT FEAT
@y h+Z8 HhAR NRAE ARAN PPN a2 AT ACACT N&AE NTISLN
JC +PLHM, PMAPM. MPIF MLIR NPT BFALNFA: NRAG APAN JC
+PEHM iy MPIOT PAREALPMm N&/N/M/M M/ 244(3) Wit
panBansp /8 aemIPPFY ANCAC TIAT y@: PAREARCP  £/5
@ ema PPF N+FA MT NFA @HLN PANFD- APT LU P ID NE A
AN AL NAOPF PRAE GRAN AATIPZA BUTT AONE PAMA: AATM, Lojqe
N&/N/2 /P [ 234 (1) W/t PR A& AN ALHTFD M FATD @AM
AdZN@- AN a®hAnP PR PR+ PATEID U PAM- AINZEPTFY ARHCHC PANF
N@Pr AN AATIPZN LUTITD PAMA:ES NARPREIE +NAR NHU $MC $7
NAPZN ACASGT N& ARG PAIPLNT PAINLE HOHE PORPLAN AT PAREARLP £4F
memay P ACAC PMIPLAN N+T PMA: 1€ 97 Atk NTATNE ¢ NNCHS
MAD BPmAA:=® NHU Meh, “ATRNAT AMPP £TFAAT ARNPAT B PE A PP
2FAA M H.F:67

62 amyNZBAhL 79.

63 H1 hagU-.

64 Rabner and Grant 12-1.
65 anyNZehe 80.

66 Hy, hagU-.

87 H1, hagU-.
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NHUI® NaeyAT e&/N/2/M/h/% 677 70 73 AT AT +HME £701PF
AT8M PAANET N+NLNEPT AT8 MEID LA+I® 18R ATPATHF (hearing)
Nt+emMINT €7 LA ATRLT NF +4990 NATUPF 788 RPAN AdPPNA
N+eMZNt 7 AR (A7L774 Uit £9N% NL) ML +hui (AT18174 Urid
PLoIN% aRAN Agh) NEPCN P ATELY &/Nk ATLAMO- FOHH aRw/+ 0o (P
AA P BJ& @PC RRCNFA: PL/M/&/NF/N/N/Tret PaD/4.14184 AS
15835 NC AN Ad®PNA N+PMl 1H &/t ARTPL@. daPwlt el PANT
P&/N/P /2 /e N222-2407 192-199 PAT E£191PF N+AL 2337 1947 199
amPrYy ANTTHOA:S P&/N/M /M M/ N222-240 PAT £7101PF N&/NT
paogansem, hChC 18+ PACh4Y PANG dRAN ANk +he-ndPT A8 PMLET
aQe:/e) 1M Phk RMC 199(1) «APMLD- FPh TP T PUPID- 78L NLLRIP PPl -
ht+hihe @I7F NATLTD- #LATF PUPT ABEL T PRERT AR R9P NLMAP NI LD
7 PN PARNAAD-T @5 ATPAMT LTFAs LA RI8U9° Phk €C 194
“Nt@07 PIH 784 MNP APhTD T PANT £L7F N+@1@- IH DN hd+hsmr
PI AVLAAD- LTATA:” 0T NPMC 192 ANN €*MC199 PAT £11PF hed(
233 IC ANC AINN AGRAN N+HeMZNT ¢ +NAR ARAMT NAPLN &/Nk PR A&
@mAN APNA AA PMC ARAD DLMPHAM, BLE dPPMA AANT DLMAM,
ggngam, LMALTA:® NHUI® aw/lt N+@NT 1H @ND AN AT8 PPCN
PFHH +NWh AT NTREZN IC +PLHD- PRIy mEPIRTF £CNFA ATE NN
A18.0M ARUPT9R: A8 9D €m(C 233 NC P+L777M. default proceeding AH.U-
QAT ATLMMA PATIIAHT M. $B P+AA 1487 ATBAMI® Ndo/M/&/N/ N /Tt
+@ARLAR0 AAD F8L +NAR ARAN NATISLMT DLIP Ad-(+ NATRP/ T PART

8 At ML FRA VAT ARAN +N; A PAFEEL A/ v NO/C ANEC NCYT NAN.
89 aYINLBAhE 79.
ORA PATCRP A/ v ND/C ANEC NCYT DAL,
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NEF AL FREF NEAL LEF N5/ A7 PTRAM- SNLPF..

AN AT8A RPNA(PDIF ML MAL ARYLE) +1N NAALTIS C&/N/P /P /€. 241
NA&C A1 A2CYF NTRFR T80T Mk, +9INEP NATLLT PhAN AN P &6
PA@. AP 92070 EMNPNFA= NHU A&A NWA+5 7 aR8AN PANF AAMR
8L AN AGPNA N+AM PMC NAR NPC Mk o7 AUPT £FAA PARAM
10 PRID N ATLHEANM. AT F8R ATAMF N+PH $MC +NeNePF
NE$CMH NATMOALM. ACIRE NTLITIT NPC AN AdRPNA N+AM $MC
TNENEPF NRPCMT NATLONLE. ACTPE PTRAR PATR: N+NC &/NAF NHU
¢Me NAR ALPCN NATF NA AN APAMT P aAN+TT £772PF NAPMPID
NevC 69 (2) aow/+ PAT M@HIN dHIT @MEI® NeM( 73 MW/t
F8R(NAT) APHIF AL FC PYA 1M NAL ATR+TIABM- P& /N/2 /2 /%
677 707 73 AT AfeF HHME £721PF NHNENEPTF A18 mLI° A+ 188
AMAMT (hearing of parties) N+tPMZINT 7 PAPLN ATRLT NF +HL9M,
ATV 88 aAN AGR$NA N+eMINT ¢7 NAT ARPCN Pl ATRLT &/Nk
ATAMD  FOHH dewlt PmUPT AA Ph9 &J& dOFC LPCNIFA:
P&/N// /AT 192-199 NAT @MCTF &/NF AT8460™ PHHF®- 780F
2480 NP4 NATLAM- FOHHT P+HALR £FI1PFT ANPTRMA: NRMC 199
AC PAM £%77 ALY APHI®- PAN dPAN A®PNA NA+AM PMC N+AL
AINNTF PAD- 10 NHU Prhk ATPR APMOCD F2NY P+ PLPIM- F8L NRL BT
PP/m NTNEANCPER DITF NATLET D REAT PUT ATEUT &/t PHBRT aD4 pg™
ALMNS NHLM $7 M PAPAAD-T MY ACPAMT L£FAA NTIAT LLY191JA:
PHU €DC 10N €MC (2) £99° APMECa AT L+ PPIM- F8L ARLBTP PP/
N+NeNePE @IFF F2AT PALT ATRLT 9171 &/Nk AA $MC £AMA BAA:
ATHU £791PF &/Nk AT8.£689° PHHA. 11C U &/Nk NAPIRMM. 1H @AM

1anyNZB8h L 80; Mary Kay Kane, Civil Procedure (4™ edn, West Publishing Co., 1996) 165 [Here
after Kane].
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amhemy AT8ANT AT &/Nk ANTEY PNTPF NAPZNAT NN+PC +ehTI 1H,

ATRTILAM AP GF@ni:72

NHU MC NAR U3 FOHH hA+AM NA+HC hNAR DA aRAN haPenA N$C
PALNDY +INC AATRTEE NAT ARAN AATRSNA N&/NkE Né- ARIR PR LECAM,
mA+370 NATRF G NeME 69(2) AW F PAMT AHIN AR HI+ MLI® NeM( 73
amw/t 18RY (DY) AHI+ +hhd ALLATR:73 GRRTP+HID *ML 69(2) M
NTATNF ¢ ARI® @IFF NAPLN PTRLID AT @PC 73 AN(FSL) NTRATINT
$7 AR hAdZN PAAANF NARPYE 1074 QAR D30 FL) AT AF dPAfN +h
ahnd NINZ@ ACAC dPAN AGP$NA Nt+emMZ 1H NAR NATESLNT Phofild
nN&+E &/NFT MPAL &/NF P&/N// 2 /h/& 73 dOW/F ARHIN: AT8HI
mmAr N+INC ATFPM. F9C NTRAATTF PAMPN 1M BUTS P 27171
Nt$Lt AR P+AM 10 NHYU 782 NAD/¢ 14184 PNC &/NFTT MAL NARAC
Pde/M/&/NF/N/N/FAeF ATRMNHAR P FCFID APt

«« 1AW % a4 ) AGPP(d PNL° PR LPHMD- A 7L #8.L AN PFaPwl+17F (D
N?ELE AL PELNNTT AN PIPF MLIP LAL ATLUPT YU 7 N8V A DL LPLA
DNLET WAD- PIBLEMD-F HLHE ASLE Nt AVEPECA ATRLLT hD-::
NP9 hhyiv PTIMAP APy PATP:: hyiF ALPC1] ¢4 AFD T 104
N&Ce Nt P, YLT AL PTPANTAD TPN+37%4 A 5L ALTATP:
NP -9P ao40) AGPP(1d N LE N+ LHNTF ¢F hw ik NEPLA PHhY kT 92400
+P1e A+NFE QD3 28E% hTIHIET AAES TPHIFG AGPHLITF N
9207 P+ PASP (empahasis added by the author) 2,7

2 H1 hamu- 79.

3 Hy, hemu- 78.

4 HL hegu-.

% at @GN FLN v AT APAN +N 53.
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N&Fch-A14L 2EPF HCAL LLF N/ A PTRAM- PNLEPF..
NAR AN ARPNA N+eM $7 NATRLN Ak (FL8) AHINT ARTAT® LA%TT°

PAN MAMT NAPMNT 7 RMAL 2FAA: FPRTLRI NHU PMC NAR Uiz
FOHH hA+AM NA+PC AN NARPNA AA PARNDT +INC AATRF4E NAR ARAN
AATPNX N&/NE N ARID P LECAM. APN+3TA NATRP S 10076 AHU A
NMADNF ¢MC +4.990 AP P+LITF+T PAT £7NTF P+HAP NUCRT GAT
NA@ P+NANT dPAN PARPNA 7 PMC +L9T, MELD AINNTF PAG-IO:
N@PRIR PhrT N&+T ACRMAT AINNTT PAGL NhTF 2DC 192-199 LAPAAA:
7 &/NETR ATHUT £171PF ATLU LM AP MPIR P CNFA

NAmHLATR AN AGRPNA N+PMe ¢7 +NART NAR AR &/NT NLPCMT
g% mt PANTAN PTAMT ATPAT: N&/N/2/ [/ 192-199 NHALTP
€MC 199 AT AL N+AMM MNELL PWiE NHYU $ME UART® +hehdPF
&/NF NLPCMN &/Nk PAPAAMY MAL AMT NTLFA NPC AA PAT £701
PAGR:: ATHU £191PF &/Nk A18.4.09° PHHM. 11C U-A &/Nk NNPARMM, 1H,
@A NTMY AT8ANT AT &/Nk ANTIE PN TPF NAPZNAT NATPC +6nT9e
1H ATRMEAD RLRITIA: ATPAA NAR 1887 AdPhi+A ATSALAT +@h(C
MUY HIF LIS &/NE $MCMT ALLHI® £FAA: U TUPINT
ANNI® NAR NPCN £C +NAN NEPCNTR &/Nk +NAR AOMLL BLAT PAPLN
@Ry NARTIHAN Afr PTAATINTT $MC ATAMT PATAGL NAINC 100 NAR
NHU $¢mMC NLPCN P&/N//M/h/E 69(2) dPWlF MHIN ALHITR:
FPATL+EI® NHU ¢MC NAR Ui FOHH haA+Am NA+$C hhAR Nhrd aRAn
NaoeNA N+enTe PNMDT +9NC AATRPS NAR ARAN AATRPNA N&/N+ Né

76 ayNLBhE 78.
7THL hmu.
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ARI® PaQ PRCAM. APA+3IA NATRFP G JM.::78 AAT M. PR P P& /N/ /M /%

69(2) NN AGPATF PR AN $MLCT NF PARMANT NARPPE TM.::

3.2, AfeMmAMNT ¢7+MC

NHU A&A AN(F8R) ACPATF N+AM M P&/NE ATPL 1L 10, PTRAM.
+NGCrd: A8 U9 NHU MC N+hehdPE ATE @RI UA+R NEPCMT
PN+tARY Mt +MAREA: AN PN NS PRAMNTY 7L
AIEANT N&/N/2/ /)% 241 AT +hF2 £7101PF aew/t NCha 11PLPT
£4BMA: NHU $MC +NeNgPF NAFRER NENFM ATENT PR PNE6NTE
&/NkI° P+NNePFY ATyt (Pappanm) av)t NRAU PTR+INCNT T
NHU MC &/NF hMPNTO-TF@ +9Nst P+rOART NHU K& +8APA:
&/N+k NAREan/p NAFEEF MLID +ONeFFM ATt aP/NFM-T P2IIMA:
NARPMAT® AfFT AT GRAMT A9 F NINN PATIA: 2UTR +9NC NPTFTT
+he-ng @IPF ANT AR FhAATZ®- 91ANs ATLEZATE ATYZIM B28A:
NON+E BZB9R N+aR IFF PRAG AN AT ARAM AL N MET® N174 AhNN,
Ui ATR+HNR PSMLMm-Y 17C PaRLTPY MR IR PN ARPY +NART DL IR
ohAYT NP LaRZ9R4A=7° AN PMAMNT ¢MC &/N+k AhLnim?y
FBL(eNM) PAUALNFT NHNEM AR @9aDYYy faq P75NHT AANLAL FEEF7
P PINNTT a7 PR LAMCNT AT UID 18R Ad9% (trial) ATIEZN
PADCRCAM, £28 1(.::80

PHU M A9 OwW/FP YA +hshe @IPFT N&A&G PPLMH+Y hehc
AMNEETHT N&/N/P /P h[E 446-448 APW/ T g1 AORADN/F A7 8 P9IH

B HL hagu-.
9 N&/N/ 2/ &L 241(1).
80 Balew and Mizane 234.
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NEFh-1N9L PEPTF ACAC LEF NG/ T PTRAM- PINLEPF..

MUY Po/M/& /OO FTAt NG04 AAACIAN A VE 1L TT 2 PH/PTY TBHANL
AT DL AN NTAALHE UNT 4 /A 4/ @A NINCM. NCAC AR ANG-CehA::
81 HU PPA JoCADL &/Nk TIFM-19R A9PYH AS AULT NAPHIN AL N& A&
RIBNEC PRCIA: NARPMATR Ahd-he PLPID-T &4 17CT sl NARAPH
+hend @19F AT8.PMeT NAT® NMALE AIPC ATROAT APMR $MC
PHIBA: PATE +8L Ahdhe N NAR NN PIARMS +hAT he P+hshent
I 1082 NHU  Nten®s HheNdPT  NChsTF@y PaaPnCs @neE
A1B.PPCN PORILBNTS &/Nk NHNLNLPTF PPZNMT ALE +Iaq1He
ANt P AHIM, <14 ¢F +hhm N NLN4NT sl AR NF j@-: NART
+nAR PA+hNS.NFT hAR NAM 749 +hAR Naeym, 1N AL &/N+ 88T
MNZE NARARHY YR UPT +NARF NAMM PATRIF A MLIP APAN abw/t AP mAT
RIBANT N&/N/A//M/% 242 AT +hFL £191PT SHPG dPw/FP A
NaeaRCaRC B/ 8% & FAQ:

2U9® AN AATT N+PH eMC &/NF PARmLA mAL AND ATLTTFA
PNTIHNA: NHU 7 $MEC &/Nk PADEARLP P/E ADHMA P N A& TOAN AL
+NAR APCN NPT NPT PART AN+LPFT NCNC NTRRM A N BAMA::S3
NFaoRt 180T AR A18 U @A £AMA: +hihs MITTF NAIT U1 NELTI4
PALRNT MLIP PaY PNLNLTF M. FEL PATRRELT &/NF P+77HN ATELT ML gD
+hene @IFF 1747 NNARIRTT PRt ATEUT +eTe TNLE MNPl
APNLATT N&/N// [/ 253-254 GPWZE NHY MC 7 MAL EAMA:
+Te MNLE PALLPNPCN Y 2U 18T &/Nk NARSPFY sgoC NTY197C

8112005 9] 15 P&/M/&/NF/N/N/F AT 160
82 N&/N/+/ /o1 &ML 246.
8 Hy, hal €M 244(1).
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80T APT®- ACNC AT POINCE dPNF RZE P PHIENT NAPPH PhARS

+NAR (DNAFFO) RTTH ANLAT TOUPF 20005484

N+PH eMC PPA ACNC TILZ21F PAPAN A" PR A& ADAN ARNA NNCAC 125
UARIR ALAFOT PFA 2C9PT AYE A8 AADT At+h PMTA mege
+aAAL PACNC BLEPT ALRATC: PUARI® CAT AL PR PANFTAM-
@M+ PHALP 1@ NAPPHRIE NATL $MC PPA ACNC TILLAT PARAN N6
P& MRAN MRPNA - 2L FP AL LATD::ES

NHU A&A P+8ANM. AAM. F8L ACAS (AfF) NTLATINT $MEC P+N-NLPE A T8
mL9® AR NFAT AAGRTTE PARPANTAM @MAT RAPT 1M A7
AYIANT PN AR PayARAN+D- PA™t Y 0F &/Nk NAFERTT N99191C
807 APT@- PA™)t/trial/ 848 PORPHIENT NARUF Phuifrg +huR mEge
PONAFFMD 7T NMI ANLAL 10-:86 NUAR PATS AADPTTH ALk
MA+3%Rd PTLM +EOTI® NE+T 10-:87 NARPREIE NAAT PMCPTF N+AP
@A NATERTF 88 AT8AT M N+PHNYF AT NRPCNT PARLN+AD- B-MF
NAAG: PNAM MTNG AP ANLAT 10-::88 NAL NP1@. APAN ATPPNA N AM
$MC L£A% ATF DN ACTPE ANPICMLA: N&/N/2//he TPOLE 2 (NeDC
241 - 273) PAY BATR £101PF P4+ IFF AATRTTY PARPANTADT @Mt

84 Sedler 183, Para. 2.
“In general, at first hearing, the court reads the statement of defence, examines both parties
to determine their respective positions, rules on any preliminary objections, and frames the
issues for trial. In certain circumstances, the court may adjudicate the case at the first
hearing without requiring a full-scale trial. If the proceeding is transferred to the trial stage,
the court sets a date for the trial and at the trial it hears evidence and decides the issues.”

8 PaDYNF T hBETIA, v AT F2PT 7/98-% [2001] 9 do/M/&/NF/0/N/T AT, dB/4 36380, 16.
8 anyNZ0Hh L 78.

8 1y, haqU-

8 Hy nagl-.
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NEFh-1N9L PEPTF ACAC LEF NG/ T PTRAM- PINLEPF..

NAPATT  Yet  JC +PRH PPN  NNdA NHU  9PRTET 1o
N&/N///m /% 69(2) AT +hFe B1I1PF NARAHE Y2+ N+am IFF A8,
(FA£IR) RAGRTTH Paq PANFAD-T BMF NTRMANT A9INNTF AAM:: BUTR
KT PMAQ N Coha s

nangan/ege Ak NAMNF $ME +NAR hdPZN M+ 927 2UPTA PARAM.
+a@AREA: NPT HNAR AN NTATINT $7 hAPLN ACASG NAANT AT8AT
&/Nk AT PH NT-ACY9T T 2MC 70 AL N6 +R719134: U AU &/Nk
N$LaLe A+hAR ML N+IND- Ui aRL&2N AATR LT £2I9MA: +NAN
PAPLND ABMLP PCAT ABUPE N+ZITM ACKE: NAANT TPATHT BPmAL:
22U NATIAHG M. % Ex-parte Proceeding +d £mMdéA: AChs: +hAR
NAANT ENTDTA NTA +NAR NACHC 18+ e BUPTA AT 1M LUYTD AT
N$d eNLNCE FPANC PINTYTE dPAPAT MPR PAPMPSP AT PARAAAT
amN$FT PMA:8 +NAR MLIR +Md NAANT 18R AT8.FL NLT A AM+ &C8
ANAR N M$Ie aF1e eaemAry Wit NANISETT PAR.PANTA AT8AUY
nN&/N// /e 70(U) 7197 BHFT GATH) aB/8F BFAA:0 NARPRID 180
+NAA NAANT 222 ANA AChC NATE @717 NF UIT &/Nk PhART ANk
NeaPm NBA o7 AW/t AL CT ANAR PARINM. AT hA REOATAFAI ALY
77 A+NAR A®ATAT £FAA:9 “The mere absence of the defendant does not of

itself justify the presumption that the plaintiff claim or case is true.”% NAA ATAAR

8 HY, hemU- 80.

0 NRAN MéA AJA PLEN et ANPT TUNC v AT AN AATY, dRAMDE [2005] 14
Pho/M/&/0F/N/N/FNeT 144,

1 Danishah Farudnji, Mulla, Code of Civil Procedure Act V of 1908 (12th ed., the Eastern Law

House,1953) 566. [Here after Mulla); Kane 167; Sedler 163-164.
9 Mulla 566.
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AR HNAR NAANT AT8AT NLT +AMm MAT AChe: ANAR EOATA MAT

AR LAGR:93

P C T T ®DC 70(U)) ARNL (‘ACAG AT8.NTY NATRA) PaR PAPAN+MD,
+oN4 P+ NAREALP PAN ARAMT ATMT ATE NAA PE/Nk $MEPT +1NLP
AU ATLA9LTA 1M NADPRID GAM, AN ATPATYT DALY &/Nk NTRAMM.
MYFMmID P&/t eMC +NAR MLI® AAN Agh, NL$CN NAANT (ex-parte) Ak
BT ANA ARTFATR:95 N+aNC 97T &/NEF NHU N+P1m A+T4 BA+PAA:
% AGRAN, IDLE A=FR5P A5 HDE+ +AAZDLIN ThnA NINZM ACAC P$L8
1000 ™Z8 &/t MNLE Adeancanc (AR AdRaRcdnr) NPHA, M +hAR
NARE/ M+ TP NA NAANT AT8.NTS N&/N/2/2/h/% 70(U) Wt 187
AMEA=Y Pholil-d MPAL &/NF NLINT N&/N/2//M/R 70(U) +oINeP
PR UPIM. AMT ACPATYE: N+PH M 10 NTAT PAC &/NFT @AY ACHA:
RYBUIR (134 AFPAP A/T9 A5 ND/2 ANEC NCINAM ACAC 8L Néolulrd
N&+§ &/NF AN ATRSNA N+PH M +NAR NATREZMT Atk NAANT 218,38
NAEOAF +RAAL F9IC +N+M.A Q%8

AL A1L+7ABM. +NAN NAANT ACAC AT8PDA NLT AGPAMT +NAR a2l P
NA9INM PRLNM. AR ABZI7m AANT:% 116 9177 APl NHhhed el
PAtLIIM NPT &/Nk LA+TE e A+hAR P’HA MBI® +hAR aemsPm,

9 Sedler 163-164.
9 Balew and Mizane 219.

9 HY hagU 200; A°INLOHL 78-79.
9% Kane 167.

9711990] 14 P4o/M/&/NF/ N/ N /T 0D /& 74/90.

B AA PATERP A/ v ND/C ANEC NCYT NAM. PLld-d MPAL &CE NF ANC AR, Tt 2UT
MmAL ACFA.

9 0q/ N/ /el €M L70 (U).
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N&Fch-A14L 2EPF HCAL LLF N/ A PTRAM- PNLEPF..
HO12F PRZNM. NPT +APER: $MC £AMA:10 PPIR Y N+NC &/NFF A+hAN

@mmgP NAINMN aLZN AAMEZAT APLIM NHU eMC hAPZN NAANT
A8+ N AAM LNTPAA: ATRAA N1EPTF +N4B AT A974 dpyadrpiol
AT8 TR N164R NYF AT AHATF F14192 a®nhd NINZ@ ACAC PAC &/NTF +NAR
NFAet PAPZNM. A2 P NAINM LCAT AR AAGRUET APZI9% NAANT
AT8.+2 NLT Amtd: &/NF AR LAPZNM. e Pm NATINMT ALLCAM
PUT ATRLT PATE aPml P A+NhAR ATRECAM. MEID dPMLP PRZAM. dPAN
ATIHIET N NAUYT 7 NPT PeMC %7 NTILHT® +8R NAA 7 A8 L
N L9 NeC +NAR NAANT Ak ARATIFR::

NHU IC N+LPH AAQ TNLLP PPAM +8L2 +hAR NAANT 88 AT8F2
NLY AAD A+NAR 92T AT ANT PORAM. 10 +NAR NPMOCD-
NASZMT 2071 0F NAANT AChS AT8NATE N84T NBA 18R NAPFP+ AL APA
(while the case is pending) NTAPHA®D ML $CN NPLMM PMLC AP
PAFAD Nk UF NIa2F Ahd (sufficient cause) °h71e+ deUPry PNZS
AT &/NERTD NtPNAD NPZNNT 77 APhANLET APCN ATLNENC
ALPEAT ATLTTA N&/N/M/o /e 72 AL +L27934: Phr AT +hAR
NAPA™ NAL NPT 9°h71 P+ NAChE: Muen, AT8LUTT ALY ATANANA TANFA
10.:: “The right to be heard in a suit is one of the important principles of the natural
justice.”103 PR FE& P P&/ /42 /M RUT ARCU NATINM ANtA: NHU A AT$6
72 NATICET AT9IAHT $E @ aPhnd ARt PA AT PATICT $E M +hAf PN

100 Hy haqU &M 70 (A-h).

10111988] Pdoel-d AREADL P & /N F POR /& 2132/99.

102 [1988] P4oBul-d MPAL &/NF POD /b 1658/88.

103 Naresh Kumar, ‘Ex parte Decree and its remedies || Order 9 Rule 13 || CPC ||” (August 19 2019)
<https://www.lawnotes4u.in/ex-parte-decree-and-its-remedies-order-9-rule-13-cpc/> accessed on
August 24 2021.
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@AM PAPZN NPIT® AT8 PPCN NAR&ES L N9A8T N+AA U1 PHNART aNt

SAMNPA:

N+aieo™ 82 NAANT 8% @mAL ®L9™ HOHH +ADENT hUy
N&/N/2 /2 /% 78(1-2) AWt NPA AGPNENC N B NTR7a0F 9o P4+
AAMFAT MALD, MLIE FTOHH APAMET hdP NATE MC NANAM 1H @.H®
A&/Nk NTINCST UT MAL LR FOHH @ATAT 2FAd: £U NUY 1H &/Nk
ANAT F8R7T MAMSST NADM, PARAARY NAPOAT MALMY LI FOHHY
PIAPA:4 NHU A9 PATE MC 1H 18M° PFRAAM. +hAR MAL MRIR FOHH
amAM+T NOPNT $7 BERC ATE PMALMT MLI® PFTOHHT BHYT ™Mdd
AATDP AAIN A&TU APHAIPF AT8L28C AN NAITPT ARINGR::

N+aNC NHU 8L P+ALP ATRE N&/NFT HIE AJImaRA: ATRAA: /14 YA
DALTILLI? AT A7 HTPIT AT AreF HI Pholold-d OREARLP 278 &/NF
+NAR NAANT PHAAL QT AL ATENLH PARARFA: UFIR 91 P+AT MNS
@AY ATLHAM NDP Nhct OC NANAMO. &/Nk PATE OC P1H 78M hdkA
NTIAT PhoLoled PARERLP 248 &/NF MAANFMT MLES (L PLLTA. Péolol-d
N&+E &/NF PAC &/NEY AL PHNAR MN @A@Y PATINTT FNAAT 7
RATZITMIR NTOAT BRZPAHLS PLL-d MPAL &/NF NNM-A PATE OC P1H,
7807 ATNAT +HNAR NARALD. PR+ N+Z27M Ne TME PRLALMY EHE
AADPUI® INC NTRA TOA+HNNA LAINN &FU ATSLHIL PIHA (A MATA::106
NAANT @AE P+AMNT AT PAD- ATIL-6be 21N TS 10::107

04 N&/N/ P R 78(2).

105 N44A MALTCLI® v NAT HTPTA AT AT PB4 PAREAD/P £/ 5 &/NF PAR /4 19087.
106 N4 MALMCLI® AT NAT HTPIN AT AdeT Plolodrd MPAL &/NF POD /% 015084.

10700 4.8 AT ANHSLC KBTI v A ALF +NENLN PLoBod-d MPAL &/NF PAR/d 13839,
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NEFh-NYL #EPF ACAL 47 NG/ TF PFRAM- NPT,
Nw+E 228 Achs (Afr) N@ATNT M PhAR &/NF  AAREZA

PAPANTARY MMt ATPAT: PHhe-nd @IPT ¢MC AATIANCT NTRLARANT
PM.L7919 hl &FhRT ANFMLRT PHPAML &Fh ATRAGT PAMD TM.:
NEePrg®  +NAR eCN AR A NTATNT  $MC  haPlN  &/Nk
N&/N/P /2 /R 73 RWAT Fhek AT ARTT @-AL A PATAAG BTAA: ATRE
+NAN $CN N+HNAANT &4 17C AL NA™A MLI® NNLA PaRy ATBUT &/Nk
AR NA>k MLI® NNLA NFADIM. F8L AL PELCE ML £AMA:18 (FA+E
+hAaR- Na>A Phe ALY NAR h&/Nt AT TH eMPem3 a®NF P+mdm-
amPry NA2Z8F AT BHIPA (dismissal of the case) =10 9oATP+I™ NAR
PRERT ACAC OEMAMNT FATNMEZN PANAT AATOMIT NPMOCD
AATTTIR AR LD F8R ATRHTE ALCAA=10 AN PPN AD- AChSG ATRAT
N+oATD M NAPZN AT +NAK $CN e+HNAANTT 8L NA™ATR PT NNEA
haoy AR NAANTI® NPT &/t +hAfk NaRym- 188 PECE M-AL AGPAMT
AT FA AT +hAR Phe ATRLY 917 RHINTT NARHIF AR PATN+0-
N&/N/M /2 /R, 73 AL +aPANtA: 2U £791 NL9IN% hCAC AR s9°C
+49M, aUPr NeMC 32(2) £7I1 NATIRAN+ PRINT $4m NAQwWaNt
$MEC L9N% NL NAPZN +£9T01F PAD LT P&/N/ /M /th/& 73 10 NAHU

108 pAFPXP AT NTh v NAFD ethrhe  Pa™P  MAAME  OhA  [2002] 9
Pdo/M/&/NF/N/N/FeF 280 (NHU NIA PATEXP ATIF N v AAIR PERLAT O™ P aRAAME
oNA +NAL):
Koo NFPHD- 28 ACAL NRATINF Pr-bML° LINF NE PINLD- AAPAHTF
NLPLA ML PLAA=NHY WL F AN PPLN D AChs N930TNF ¢ 1PN
AeeLA +hifF #CN ArkF Nhad MLIP N4 PADy hIF) AGPID- 78.L &/ +
@-rs aNMTF ATLRTFAT hhE L79P APHIF AVLTIHT P&/ 1YY 2 /¢ 73
PAPANFA:: MHYTP TPATLF ATNINT PIRTCLD PS/AY Y %Y 73 ADE
ML 69(2) ALLATP: IAA NI PE/TY Y1 v/ 69(2) AT+ PIR5L D
ACAC NTRNTINTF P 1-EME UAEIP +hAhE PTF PAPLT WUFY 1m-:0) A DAGTA
109 1y neag(),
110 Kane 169.
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PAM A®HIN aPH It PAOAID- AR APZNNTF AN N WMD- aRAN AN P +2F
1M MAT @ NARPREIR AR PPZND-T AN APhE a9aDy U e/ 97Mm D HI(+
AT8HI NAPMPE NF AHIMNT AHI ATLTFA £792M A PAPAN TRl

PEIR 9% N+INC NhF AR ALgh, ANDY LA+PAA: ATPAA: 14 FPAP PAYA
198 LLEF AT F94L L.2F5 PIP1] HIEF 411012 aphhd NN hCAC
PH1-2 NAA MPAL &/NF AN AGATT NAMNT M ARI® +Ne-NePT
$CNM. +NAK 807 NNTPTRTF ATRL+F NTIAATN NTRIRI+T ATIBLAN +APeR
eMC ATRAT ML® NTAMMA. +AP $MC OAT NAR NATEZMNT &/N+
PHNART PATCTT AULT PA NANEFD APITHAN AT BHIPA: U +INC N
B0 Pl NMUF PhLold MPAL &/NF 2UT MAL ACHA:ME hHU JC
N+PPH PARIAM PAN ABHIF NLT ACRAMT &/Nk NP LTP P+NARY PRI
AURT A d0PNA ATSANT +aPARLA: 1IC T N&/N/A/M/HTE +HhAR
PPLN®T ANkF PARNENTST PR PRINE AT LA AAML: PAREAR Pm, PAN
AN AEFO. AR N& A4 A PY LATE D NN TRATHT &7 NS 10115 §m
+hAR NAN ARAN ANkF@ AL NEAE PADIDT RS8R NAN APATYF 7 PhARTY
AAMEZA AL LA +MPAD PA+IN M&ID ATTH NNE &/Nk ATLONID,
Ny MW/t /e payinm g e+AMMY P+NAR PATRIF AULT $4A 1M
PORAM. Y NHU 1H AYI8U &/N/A2/M2/M/& 235 AT 241 NIOPANY $Eqe
NAPAN AR PRy 182 ANE AYLMMLTAT NN dPATT % +nAf: PATRYTH

U1 PRAPEP a2 F NANAMT v A1 @/C Fo09ht OdIELe&sm (AT APF) [2001] 8
P/M/E/NF/0/N0/F e 73.

12 PR Fe%P AUA 198 2CEF v 42 8.%TFT PIRN HIET 4Ndh [1992>] PF914L hdA
MPAL &/NF PaD/d.1/92.

13 00 F0& P AUA 1912 £CEF v 4L 8.8FF PIPN HOIET 4Ndh [1992] Pholedrd MPAL
&/NF PaD/4.5023/92.

NG /N /A% R 235,

1S Hy naqU «m( 241,
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NEFch- 1L FEEF NCAL LEF N5/ 4 F PTANM- SNLPF..
NUET $A P MPPD: ¢ N+NEM 188 AR NF 1016 WALPIT® +hAR

PhART NHU M AATREZN +MS9P 290 PADyM Y AP e ALFAIRE NAA NHU
M NP+ NATN+AD. DM+ ATPDATIR NOIRF A LTNGP::117

N&/N/M /[ 73 aew/t eaq Am PAN a2 HI+ A% (order of dismissal of the
suit) PA+INZ@ AN ATATT N+AM eMC NAR NPC NV NAAT P&/N+
PMCPT AL +INELP ALUPITR: FRATL+HIR AN ACPNTF PAY AN dMC &/Nk
ARCAS aRAAD DAY +9N&FT AAPhDT PHNe-ne @IFF a@1TF et+d +60F
Na@¢ P+NANEPTF NHU eMC &/t AAREZN MINC NA ACIRE aRL779)
ANEAL NARUPE 1@.:18 PPIR Y N+oINC P&/N/ /2 /€ 73 Wit PAN
@y 3% NLT NAAT P&/NTF MCPTF NAR APC AMPI™F LA+PAA: ATRAA:
NINL aPUaRE A9 A7 P7APF AL TNNA NINZG ACAC PA&N ANN h&+E &/NF
88 NEUTT A&+ APCN ATRFA Adeancanc N+PH $MEC NAN NARPL+ Ak
(F8R) AT8HI PAMMY MNL deaAnNT &FAA:N AV U9° NDL71) F L AT
avAf +h AT Ad=F ahhA NINZ@. P291N% ACAC P+Mey PL291N% dDAN N& A&
AGPNA N+PH M AMANT NAGRIT+H Al AT8HI P&/N//2 Mk 73
MW/t Pholed-A NETE &/NFT MPAL &/NF PAM-T AL AADL FRAA, T0.::120

AAD 10N A O+HINF NAR AT ATAPMA 9o PAR&+h, ATYGcBTT AT
PaAM M Ak NHHI NBA NAR AR aR1A PINZ@mT F8L dPw/lt NaRLel9)
N2 A8N AN AMPLN ATRMLFA N&/N/P/ 2/ h/k 74 AL +1ARA: 2U
AANAT® NAR NATLE AZ-17C AT 1H AN PN AL FATS NTAD, PT LY 1M

16 Hy haU €MC 233-234, 223.

W HL haU €MC 241,

18 myNBHEL 78.

W NFAC aeyae ey NAT PINPTF NCT AdeT PLll-d MPAL &/NF NAR/£.1624.
2o N@CLA F8A v ARAN +h AT AT
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POMM:121 190 1Y DA PAPZND- NARA™ NAL NPT TPATPT APk N+ZI7m
P+HHI®-  hh AR +h&et heaent  A78$MA  ALLT  ATRMTA
N&/N// /% 74(2) +2719134A= U 2790 PHLmC P&Fh aoCh PLPIMTY
panfaqt ao-Nt Pag PIeNCHP M-

N+enTLI° NARTE NAL NPT ANA 92010 T &/NF NeMCE. a2$ZA PAFA hAT
AT NFATRIT LI BT NAe PAPZNT NAR ANA TN+57L PAhT GAT AT8ALY
PNTTHNA: NAR NPSTMM dMEC PAPZNM. Ne PF PTRIRT Ahd F°RTPT
NARaAZ N N+HI NATE ®C 16 @ND PHIN +h&+ hChe AT8PmaA
P PEMmT MPLN LFAA: &/Nk ANEFOT NtPNAD NANALD- AT NADER,
Ahé£a oAy NIA P+HI@ AN AT8 A FOHH ARAMT £FAA:122 2U 2771
NAR NPMECED PAPZNM. Ne UF PMIRT AhA 2R PF ARy ATLMING-
hapoAr @-gh, Ne UF Pa71a0F Ahd @-Np POn+++ UFidhPT 9% 927
ATEUF PAOMedem- 710 PATR: RARTIID AT PAR/MM hARID NAL
PMLANATT UaFrPT GOHCHC 100 IHYIP dPWLF N4 AIHFE 19PHFIFF
NFA+FITFT Nk REATF AUr NFDP 16 ATE hA®IP 1AL PUPr Ph 3P T
ATLTVLEMNLT ALN PIH APLHIP My ATLTDLAMM YP PN77HNA 223 BUID
P PCNAFDT ANkF DLV BHF AT SATY AY9C AL +IND7T 871+
PAOAMT JALTT AG/NET Phtm APy PaR PARANT: YO-::

PPI® 97 2U7T ANART N+INC NH FIC BA+PAA: ATCAA: N+AANLY G
FAAYLTTT AT ENLTPULT PEN TRhAA F-ACN1ELF24 aPhnd NINZM

121 Mulla 570.

122 080/ / /[ th/ & €DC 74(2).

123 4y nag @m( 196(3).

24 NFAANCYT +AAYLTDPF v ENLIPULTF PEN TQh4d +-ACN+FPT PLSEP Abocrd
pPARETDL P £/} FNOD /4. 96189.
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N&Fch-A14L 2EPF HCAL LLF N/ A PTRAM- PNLEPF..
NCAC PLLBP dofolrd AREMLP £ &/NF NAR NA NTATINT 7 NARSL+

AT PHIG NLPTIR NAT PAPZNGL NARIR NAL NPT PNTLT ABUPRY NANCS
NLr HINTFAFA: 11C 7 PAN ARHIF NLT £1AAT ARk O, PPZNM, PATE MC
PLH 721 NAL NBA TNC: NAhF €MC 74(2) PATE C 1K 78N AT NE 2071 P+
$Laofy+PF ANZM. (complementary conditions) @@ AT AANTFM.::

N@®PRP &/Nk A NTLPLMm. Meh, +INZFA: N&/NFF NATE AL Nd
gonTet PMEMe UiFrPTT N@N+AT JPAAPT TPt BFAA: NAPH
AFYFPCTNTA N0 A9 AT NANNTF HODALZS avhpd NN AChC ftédh
my22% AL N 9°h7T P+ /sufficient cause/ ARSMCT® NTIAT PATRANTT AN
ay It NLY £1AAY ARk PACTLE MPAL &/NF MLEP NPLLIMT® Pholelrdl
MPAL &/NTF PF4N PRTIP ATL Nk TPNTLT LEMEA N PACT.L MPAL
&/NF MALT ACHA:126 NAA F8L.ID A7 @/ (2 1t NINF/VAF NPF/ AT AF
AL A2 aenhd NN ACAC ATPANTE NACTLE MPAL &/NT LN
N, Tt NINEGFO ACAC THIMT N4:00 NS +HIF ARANTE NH.PF 7 N4:
30 N9+ &/NtF PRAMN RUPTFMT AT NNG+ A2F78 NAPHI I+ oYL+ aoUPry
702@ NNNgI® N 9PATLT AAPLMTID NTAT &/Nk ANkFOT -2
AECAA: PFIR T 4/M/&/NTF/0/0/Fht NAMM MAL APANTFE T80
AT TIPAPNATD ANERF PPLMT PHIT N+HI ATE A9GTF NAGRA 1H @A
@mPr A FL FELTFDT NAINMN: NAPNF+4A AL PING APUPRY AT NASY+E NPMOCH-
ALTH PP4FID NG PF NARIaDF AhA JoN7PF (0DY1E aBHoJ%) NADUPH

25 NAPA ATHCTATA NTA A.99 v NANNT HALS. PACTRP MPAL &/NT PAR/% 1218/95.
26 NAPAH A IHCTATA NN AT v NANNT HOLS., P4oBed-d MPAL &/NF, POD/& 12654,

27 NA1 @/C N ATNF/GAT APTF/ v A% F20 AINF [2007 F.9P] 17 PL/M/&/NF/N0/0 /T
13.
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N&/N/M /2 h/R74(2) W/t +NLYIT AAMD ATLIRINGE DATA: U
P&/ M/ h/® 74(2) AGR+CITD A8 FRAN, 02128

NteTEID ND/° 5P WEL AT PhLP HOYFF R+ANTF AAPTT 178 N2
ahhd NINZE® ACAC ARANT /PAC NAR/ AN APATT N+dmenNT $7
R12MYEM-9° AD- N&/NA ML 1N AND +4PT NAOMNNSG AL APAT NAU+F
PAA A@- AHIN A M DL Fiet 1N F PACA, PALT® AR HIN AHI PACA 8L
P+HI APAAT @ENT NAPLL PACA, APHI AME PPN AAFATIC: Pholodnil
panEan P B2E &/NT +he-NePTF N1+ nF+4 PANFM. NP U AR+
oYLt ATENE ANA ARSMCIRE ARHINI® A1PAPN ARTINTE N BOATA:
Pho/M/&/NE/N/A/Fret NNNA 2U ALYHR AIMT, NFA+TTTF ®LIR Y NAD-
FLOFMY F+m- P48, TFD- ML MAD- £9P8Y Paq POCA AATRIP Y NARTTHA)
PE/N/ 2 th/k 74(2) &9 RWE AL Nd PARA IPRTPT +@MZA: /IH7
UAF P73 N2 AT NAF hNE aom4iso avhnd NINZM. NCAC Péololrd NE+HT
&/0F MNPM NATERT APAMP MAT NMLZM- NAR NeC MNPM NAFELY
AATADE NAR ATRPL+ AL Nd PNTLT ATRMEME ANL LA

AR +Hhénd @17 &/0F NPME 7 NFAT AGF OS2t MLIR HL$ aB T+
Ne NPT PARA °ATPT 10 ATIAT +héihdm @77 UBY NAe 10 DRI N
FA+3F 10 NTLANA U P PANFIR: MAHU +NéNe ™17 NeMEC 7
PPLMm NAPA™ NAL NPT 7PATLT NUIT NPMEC 7 &/NF ATREZN Nd PTRNA
mF NAP 2U AR NE PA71PF PAEMC 100 PFIR 17 AT ALY NAGL 2701
N+AP A7t MMt 1NZNT PTRAM. P9 ADMA ARCP+7 aeaecanr kK AT

128 4y neagy-

29 /e ALP h&C v Phef HMTF N+ANT Adegs dJB N4 [2006 %.9°] 16
Pdo/M/&/NF/N/O/FAF 15.

B0 HY AT P1THAN NC v NAT NNE AAM4., PLL.4A NE+T &/NF, dB/¢. 1052/98.
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NEFh-1N9L #EPF NCALC 27 N5/ F PTRAM- PNLPF.
MU AF AP NAL PLPT AhA PNATT 11CF ATRHCHC AATRIRNG

ATCTFIRT NBET LU AL AT IMAMA CR&EPE NNE FoIC M ZFA::

NA+HEF Afe NRATINT M PhART +NAR AR &/NF AATRH/N
P LANTAR MMt FRTLIM PARAM. 1M UARTR NPT NAPZN NhAR
@e® +NAR NATETM. AR NF ACTRE ACPQNE PATFILA=D3T UAHID
+@0 2%F ACAS NEATINT $ME PAPLN AYEUPY &/Nk N&/N/A M /4
69(2) CPW/F OHITY HIT 2FAA: AN NELATINF M &/Nk BA+TR
@77 N99177C APTR. Pa™)F H, HOIEF NATLPLCT P+hshsPF PUARIE
AATDTTE N 17C PAHIFAA=D2 PRIR 97 N+NC AT8TE FICT A8k
NEHIITR P/ M/F/NF/O/0/TFoot NAFPEL ATIF N3H A5 NA9P PEALAT 0P
DBrdms 90hd hhd NINCR ACAC UARTR +N&NePT PaLn ATALY
PE/N/M /M /h/% 69(2) ATINNTT ATBAMR. ATPARELAI MMkI® AT OOHIF
1033 ALY PT@. PPRATLFI +hAR NPC AR, hAR $CN PhAT @mt
AAMNF+HRE AT84ZEAT PAPAN+TMY F8L AR PAUAMMY PECE MMt
RAAGEATRT  NATRPLARART  ym: NHU ¢MC dPw/lt  PARHIN  doH %
PaRPANTARY Mt LI N NA+TNE- AHU AR ARE7a™ KA AT A2 LATR::

134

NaRZATR NAN/F8R/ ARHIT IC +PLH 9146 T8 P PhLATM. P dPH It
(order of dismissal) A5 PaRHI d®HJF (struck out) ®hha PAMY ARYT TM.::
PAN ®HITYT N+aRAN+ NHU 710N A& AR NWAM NA+Le arear-
ANEAL NATIL LT PAPHIN ARHIF dBF &AMA PARAMY NARARANT ARYFFM.Y

131 Sime 353.

32 ayN/ehL 78.

B3R AR P ATF NN v AAGR PR AT PA™P ABAAME TRONA.
Baeg/ N/ o hk 71,
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AT PAT:: AHU Pwlt PIRFLLTIM. P&/N/ /M /h/® 69(2)F 70(AR)F 71F 73F 74
£391PF NPT 1M OAT NATHY £1I1PF PATILET ATIAHT $8, ARALPYF
AF¢ YN, 1M PAAYCE M $ B PADHIN AOHITT NF J00, PO MbaRm:: “(...)
&/Nk HINTT EHIPA:"135 “(..) PAN AP HIN HOF/PRoINTY AP HIN AARHI+
2FAA:7136 “PAN aRHIA) APy IF I () ARHIMFT NARHIF PATA+PA”I3E
NTAT PATFIAHT MY $8 “dismissal” and “Struck out” N+APAANL QA dP+h+
NAN (+88) a®HI+ (dismissal) AT NARHIN da®HI+F (struck out) aPhha PAM.
ARTT NH & & za

PADHIN a®HIF (struck out) NLY PMN+AM NFAT FPNTLHT 1M AL M
NeMC 69(2) TWE F8RYT AT &/Nk NAMM. eMC UARI® +hshs @IFTF
LAPLMT ATELY AT AATM NeC 70 (AB) acw/d NAR A+hAR NFA+TIF
@EI® Néf FEAT (AFRAA: NAFER U N ACAST ATIHIPT mege
NFATTIT) MLP PAAMM ATELIS +NAR NeMECM NA$ZN TM:: PARHI
aH9% (struck out) PTRLANTAM. MMt N1 LRI CPHIN: +HIF AT8.8L ALY
NAR Nd PATLFT NN PA+ETIZ PE/NF NEP ACAG 2eMAA:1 NATK NG
NPt PN NAFA P&/NF AP NAPhLA AT NASN dRHIN doEani
BFAA::140

AAHU NARHIAN @oH % (struck out) TH NAT N TPATLH AN AAGZNT® £
N8R AR ASN ACAC AT8PHCN APTILMIPI NFE ARIE PE/NT N&P £
mhdA AR TM: R8N THIN PNLF NPT PHHIM. COHIN AT8A+NL+

135 4y NagU- M C 69(2).
136 Hy AU~ & C 70(AD).
17 Hy hagU- mC 71.

138 Hy NAgU- (73

139 4y NagU- & C 71(2).
10 Hy hagl- &mC 71(1).
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NEFh-1N9L #EPF NCALC 27 N5/ F PTRAM- PNLPF.
+&MC A& NN PLCI PR AIANT BFAA= NATIS NAN (F8R) PHIF

(dismissal) T Ah NTATNF ¢MC NAR NLPCN PAN+A mt AUT NHU 1H
NAR Ne 9°N1PF AAPLNIP\RAPZNT® N+ARANEL 188 A&N AN (fresh suit)
AT18.0PCN ARLPEATIR:I2 NN APHIT 1H NAR APRCTT PAFAML N
AT et NAQL NATE OC 1H AND NTPLN PE/NTT AA Dep9° A NAPNL A
FER AT PMA ML M43

3.3. MALE AMhNMFG PPHRCTFT Adeancanc N4+Am MO

NHU A&A TNLE ATPATIRT FONNCTY ACRARLADC N+AM e ME P&/Nk ATPE
A8 9° NHNANCPT A8 e A+ Ne$CMH PAPANTAR. LMY
+NChds P&/ NPT NHARANF NHU $ME $29° AA P+AAN+MY 107%
RS NAT-2C%% AF AL PtMety HOHC i PF +aNC AhéhiaT 182
m&+h AMT ALTA APCT ANGNZ PPIDT &4 176 NewAD ARAN NPH N%A
RANT ACAMT TALE NMAPLN PFLATNT AT PMRLICNF M ALY
MNLE A8, PN PHLPLAT +80F MALEM PARATNTT 1N AR ATk
PAARA:144

141 Sedler 165. “Moreover, it is as if the first action had not been instituted, so if the statute
of limitations has expired before he institutes the second suit, that suit will be hatred by
limitations.”
182 060 /N/ /[ chel *MC 74(1).
W HL haaU- L 74(2). See also, Sedler 166:
“[The applicant] may apply, within one month from the date of the dis-
missal, for an order to set the dismissal aside, and if he can show that there
was sufficient because for his non-appearance, the order of dismissal is set
aside, and the court will proceed with the suit by holding the hearing
originally scheduled. In other words, where there was sufficient cause for
the non-appearance, the court will hold the hearing originally scheduled
and proceed therefor. But, if he does not apply -in time or the court finds
that there was not, sufficient cause for his non-appearance, he is forever
bared from prosecuting the claim.”
184 P& /N /) /bl R 258-59.
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NATE P&FA-NYC NCAC TINCE POULATIM-T &4 174 ATRAL PTRLRLIM: AT
MACE PLAMM +hihe MITTF P+ALRNT (PATATIANT) 1 AL 1@
BUIR ABFYE AAMM: ABTFT ANLALS P18 PR (775 NATRUE NG/N/ /M /h/ &
2467 2477 2487 2567 AT AdT NATNLE APe-dNT ATPHHT NA9RII+T
EY01PT EHEG AN PIOVIIHNE F8L 10 NAA ATAAS T7F @90 PACHC
eI AL NTNZE AT8IME PTLLLANT AN PAGR: THNLE ATSR
AINNIT PAD- BT +héng @IFF NHALRNTFOT 8%1F NAUF 1DNF AL
AT NA+PC NTITDIR &4 17C AL ATRNTY P12 PTRA PIINCE Adbdd NG
AORHHTY 711 PAGR: hUPAT® NAL MINCE ATENTIAT PMLA +hehd @17
MACED PATNETY NP ALF PAINLEDY ARYTT PTRIEINFTY NI Ui
NaemeNg NAE AL PADY TNLET APLH T9LN ATRANT P&/N/2// /%
2237 2347 137(3)7 1457 256 AT AT £1I1PF PAPA::14S

AR A NN PAINZST METP PAPhANA hJIP aONT PAD AU &/NF BUTE
mN+7 APA& PILIND +hihsm @7 PEMLM TMNZE AR8R A9INNTT
PAAD AUPRT ACTIME ALY NATRUF N&/N/A2/ 2/ h/% 2237 2347 1377 249 AT
256 £1I1PTF SHTT AN PAPA:1 NADPRIE &CL AAD PARIND- PAINLSE
hbi-dNG 9OHT AI-MCS+H NTLAPTRMA AL +NGAE OPRY AIHU
£Y329PF PATIHNA: +hshd @Y ARBR AGINNTH PADT TINLE & APA
MNLE AN &CE AAMT PAPNLNC AN+ PR LMN 10+ @-ALE-I° h IR
MCY+ET Hhtde HADEA AN PALTFA ARBAGR: N+the-hg ™I P+&MLmT
gOANC UA &/Nk AT8.AT Pa9 2788 NATRPR N&/A2 /2 /thk NATINCE Al
RS APNNA PHLIIME £191PF LHE Pa PNTTHNT 1N ALY &/Nk BUTH

45 5y A% ATECN ARIR/S NPT/ v @/C ANTPT mAUT [2005] Ph/M/&/NF/0/N/TeT, POR/&
77983, 87.
146 1t is related to the concept of relevance and admissibility of evidence.
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NEFh-1N9L PEPTF ACAC LEF NG/ T PTRAM- PINLEPF..

NAMEY @+aNC PANT NHESL AU ALINGP: NHU GPW/t Ak MLTR RN
AL PHHCHET PAMI™ U1 PATE TNLEPT AIINNTFT AT +PNLIT PAM-ID
NA+NA NA+$C NTALE PIIDL@ &4 1IC A8FYT AAMM: ABTT ANKALT
P2 PP N+77F M@ACE ATRAM PMLA +hehs ®779° @AEm-
PALATNTT 19N ALF PN TNLE @LI® TPNNC ARNATY PR FAENT AN
PAgD::

Ue™ 97 N+anNc &/NSF 2UYT NAGINZE P+AMm- £7191PF A 0%
PHATRL 100 AGOAN, P71 PTG 29240 NANAM T AT 3488 3/ P/ PTA T9UNLY
amhhd NINCR NCNC Phofolrd PAREADLP R2B &/NF P94 77 NCAC
NAeATYE PAARANTFY ANLE (PPJ HCHC ABLE NFER ATINNTF PAAD- AR
F8R7T ATINZEF PHEM4&T FPNACTIIR) AN ANEAT AATRLPEY 749 18087
naeaecaec e+NART ACNC 2% ALCY PACHS NAGS ARCIFA: UFIR 7
Pho/M/&/NH/N/O/FAF NHNENE @Y PHEME FPNNCT ARATE P et
AT8E PAAMT FRANCIT A9INNTT [relevance/ PAAM. AP+ AZI1IH NF
NaeP +NENEPF NY-2Chk @PWeE MALEPFFO-T HCHLD APCND- APA
PEMEATFD PATLT PAM FPNRCT ALFRT ARAGE MNLE Ad$PZNI® N9
NHE.$L mY'E AND ARTINT® NTIAT ACFA::

NAS AL IINF $2.1 7Lk 7897 FHNF (AT NPF) AT aPIRYL AAL
LEL PAV-F8 aPhhd NINLM PANLT Ne-td ACAC +NAR PN @A P+RZMNTTY
goNT P NAPNANP dPAN ARARANFA AL NARIATFI® N+ LU G
11C ATINZBF PATES PAM- MNZEP FFMT NADNANP TN E M- ADo)Ask, HCHE
AL MPAMT PAIE TMNLEPTFIT® APRHD APA PEMZTFMY PAM- JPNNCT

1472002 %.9°] 9 Pda/M/&/MLF/0/0/F Ao+ 320.
198 2002 9.9°] 9 P&e/M/&/NF/N/ (/46 50.
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ATIGLN PAFA PR ARLITD Polod-d PORBARLP £/8 &/NF NRLITM
MALE RAPLTIR NTAT OAGTA: Pdo/M/&/NH/A/0/FAt +NAR PATNT
ENEN@M AL PIABMLT FPNTLT ATINZST PEMLM-T AaINNTF PAD- TNLE
ANTIATT ATHIAT AN 2TE 2ChT ALNTDY PARAM &CE P+a9A ANYE
+htde OHAM 10 ANA PTILTFAT RWZ 3P PUT Phel NU+T 10 NTIAT NCFA:

2UYT NEAANT £/C ABINLEYL FBN P&E/NFT AAC-C T NTRAM. PLITMNT
AAD. GNE F8L PIPNACT Add-dN AOUPEY 7140PA:1 NFIICT MAMD ATRTM.
ARCTY NARATE YL+ NNLA &/NFT JPANC NAALFFm Nt em
AATDPHFM, PAONZ8F ARGR 037 AR ATRMMES AAMDAPHT NATRSET
PAMEPF@ PANCT NA™A PARMLTE s NALT F8L AL AT8.0PAR4G
e/t Jm:10 NHY N+enie FoANC PAATIM, NHALPT NMID Nttt 1H
mPr (PhAR dOANC daREaDsP NS P+HNAR B9 AA 1H TBUF) T PhTS.
MEI® PAAM. FPANC +T0AT AAPZNTD APHNA PARAMM. +emTILG +8I79
$MC AT APNANG NE ANA AATINPHT PORaRART yM:st eYJe AME
N&/N/ /2 /hTE B110PF IC Ml APLTN PECE dOHIIPFT P+HHNG ALA P
&CL AT8NAM PRLIANIS?

NHU Na®emMmA TNLE @LI® FPARC NTATINT ¢ PATS. LTS PURARID
N&/NF ¢MC NLTF T PMPANTAR .Mt NTIANT +NE&CHA:
naga/e enAR JPANCT NMATNF ¢MC h+hehePT PATS. @edR
PUARI® AAMREZAN 927 MMt RPLPA? PARAMTY M P dRARAN +7M, M

149 amYINLehe 74.
150 H hegy- 75-76.
151 HL hamU- 74, 76.
152 1y heqy-,
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N&Fch-A14L 2EPF HCAL LLF N/ A PTRAM- PNLEPF..
A28 &/N+k PhART °NCT Adeancane ¢me NPHNT 0AT AR PANCET

APCN AA +NAN NAPZN +NAR APAPAT D PR PAPMPPT NP ALl 1T
an Mm@ P /objection/ P TNT APN+ET NF PMA:153 LUIR +NAR PACHS: ANTE
PaDPT ARA £MNNA: N&/N/A2/A2/M/® 263(3) PW/T OAPAT MmPe
NAa®MmPe® 9oNN% PAMMT LA UNT TBANA LI AM-11+T NP MenC Ui >
&/NE AT8LEM- PAREL) B+ BPCNFA:=1* hHU N+ NFPHNS
P PR APl AL PARPCNM-F AOPMT P PARYAF dBA)hID RPN A 15
NAChC 12+ mhm argmaq f N ANFM. F2hTP$F oNNC PZNm +he-hd
m77 a»/ P (leading questions) AFPARS NADEADL P M Pg NN 1H JM.:156
am/ mPe PANAM. +NéNim N+HHPPZ °hAe 27 TAT ATSANT 191G
(@RAMNTY P PARARNT MPR) Y LU AMITTY PMLNDPT P&FU NCYRTID
PR LHN mPE ALYF NADUPE haAmoN P 780F AT &/NF NMLPLM, dow/t
AfeT ANT FEETF ALY NPC 2 mPe ®MPP hT LhARAA=YT AHU
eATL+I 9PANE NATRF UPH P+HITHNAMY NF A&CE N+ NATRSR N
ATENT ATL.PNLS ATINFA TM.::158

FA+TE PhART 9oNAC Adeaecanrt N+emZNF €7 NAR NACH F2AT (BT N
ML9™ NFA+EIT) ANCTFT ATAek NAPZN T AIP M F L5ZPA? PTRAM

18 P&/ N/ /o - €M C 199(1).

154 Sedler 203-204. “During cross-examination, the opponent tries to discredit that testimony of
witnesses and persuades the court that it should not believe their testimony.” It is about “impeaching
credibility” of witness testimony.

155 P& /N/ /2 thel €MC 270.

156 Hy N0 €MC 163(2) «&FLL Nk NALPL NPC NMTFMI® Ui ATLMPANZM. +88 d°2
PPy P AP/ AL FAT:

157 1y heqlk. See also, Sedler 203. Sedler mentions setuations the court may at times permit the
asking of leading questions. 1) When the witness is being examined as to what are called
‘introductory matters’, 2), to refreashe the memory of witnesses, 3) to assist child witness.
158 Sedler 203, Para. 4. The testimony must genuinely be that of the witness and not the examiner;
the examiner cannot put words in the mouth of the witness, so to speak.
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1M PRARTY FPNNC AGRARCARC N+PMINT $7 NAT FPANCTT ATAek NAPLN

AT BUT® NACH FE&AT PUT ATRUY 9PANC PTINTYT ao+ AN AL
o/ M/&/ 0T/ NN/ Foot NAP D-L30 FE0 AT AF TPA +h 28L AL NAM-
Phel FCAT &/t AT8L6e0™ PHHFM 180F AL NATLAM. TFOHHT
N&/N/ /M h/& N192 ANN 199 NAT @MCTF PW/T ARPEY ACRARLA:

NeMC 199(1) PW/F AeMCE JoAYTLT PIPIM-T F8L ALLOT° Pelar
N+NLNZPE DITTF NATLTM FLAT PUT ATELPY AL @9 21N PINLM- 182
PAtTLBI™ MU AT &/Nk PF8RT doded® ASMNP NPHD ¢mM(
PARAADT @AL AGAMT ATRLMTA L£L71974: &/NHEJD FPANC TP
PINZNF NARBL Nl FEAT (NATBR Y NA ACAGT ATIHIPF NTIA MR gD
NFA+TIT) 9°h10F FPANCEY ANPCN NANGRANZ JRANC PamATT do+
BFAENFA: NHU F8L TAA ML RFAA: NA) B/ ° (PR Y ATHANAL AT
DL I+ APFINA0 ahhd NINZ@ ACAC AR +NNePF N+TFNT FoANRC
AGATF N+PHO: PPME 7 AA $ME INLS NTRA 20 TLF PATE @17 MNP
AATDH/AN Ne TPNTPT AT8ALT &/Nk N8 AMdA=NHU d°Z8% PIRITFAM.
NAR TNCE NTLLCNNT $ME LANE TPRTET NAPLN TNLE PAIPLNT Py
goARC PN TF aoNk BFAGNFA PARAMT 1M AT U9R +NAD N2 N+hé-nd
PhAR N mEP LEZ9NFA= +NAR ARy 97 NADIm, W/t &/Nk QAL
BAMA: AHU QAL AOW/d PPIM, P/ £71,919° P&/ /A2 M/ 199(1) T0.::

161

B9 N&/N/H ke DL 199(1).

160 [2010] 22 Pdo/M/&/ N/ N/ /T =T 60.

161 P& /N /A L 199(1) ~C ATe+HLINM “APm 9Ph7PF PUPIm- 7EL 11,4097
PELD hthihePE DIFF NATLTD 2EATF P ATLUS dPLE9° BINM- PiLMm- 7EEL
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N&EFh-1NYC 2LPF WCALC LEF N5/ T PORAM- PMLPF...

$L£9° (LA PhAT F2NACT NTATNF M N+HNENEPTF PATSTFM a0 9o
QM+ AT8AD. AR+TA: hHU NAR$PmA P+NAR F°NACTT AdRATT N+ PH
¢MC N+heNePT PATISTM LT 9o MMt AT8AM. ATLMPHAM.
+NeChds ATRE &/Nk PHNARY PANCT AdRdecanc me NPHNT OAT
+NAR AT FPANCE $CNA NATR NAPZN &/Nk PHNAR FRARCTT NAT NAANT
PIRANCYT AT NAPPNA LaDZIRLA: RUID DA PACHS ARGL PARLPY
ABAT PMNNA: FPNTP+HIS +NAR PPY AM PhAR FPANCT N ANt 1H
AAGRT T+ FPANCET APAPAT P (Cross Examinination) PAPMPe A78 U-9°
NP AbslMt 10T aRdma P (objection) M1AT ATLMELTFA U hAR PUPY
A@. P+hAR PARCT NTATNT ¢MC AATRTT+H PPARCTET PAPAT PR
PAOMPP A8 TR N PR APl 1O AP PMT P MIAT ALTFATR TYAT YM.::
2Y9® hAR @APAT mPE NAPMPP JoARG PAMMDT $4A UNT AN mEIP
RO 10T NTLLMEDE Ui &/Nk ATRL8M PARL/o) DNk RN A 162
R18UF9° NIPANG PHPE AdllN AR PASCNMT Mm@ P PayyAt
aA£YIR PMmA::163

UA+E e+NART FRARC AGeaecan N+emdNt €7 +NAR PANCTT ATA+
@MPZANT MAANC AINE NAPLN AT LUTR NACH F&AT PUPT ATELT PNNC
PAATF ANk LFAGNFA:I64 Pho/M/&/NT/N/N/FAt NAD/& 14814 AL
NAM@- P9 +CAT &/Nk ATRLOI™ PHHFMD- 18T AL NATLAM. FOHHTF
N&/N/ /2 /% 192-199 NAT £3I1PF dow/F dPRY AT NeMLC 199 (1)

PAT+&O9P UP?9P ATh &/Mb+ PREET APLE9° NEMAP PAPAMD-F M- TRNMF A 7LD TA
14 A4l

182 H1 hayU- €M C 263.

183 H1 hayU- €™ 270.

184 HL hmU- €MC 199(1).
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MW/t APMCO: NPT PLPIET 182 NLLOTE PP NHNLNEPE MIFT

NATLE M. F&AT PP ATRULY a4 e9™ £INM- PINZM- 88 PA+L8AR NPT
ALY &/Nk PRERT APL BT AEMNP NPHD $ME PAPAAR-T BN ACPAMT
AT T £L8Y9 A

&/0k9° FPNAC TPLAN PINZNF NATEL Ne-fr FEAT (NATBR UF NA= NCh4T
ATHIPT LI NFA+HIT) 9°h3PF hANARAhZ 9RANC POATYF dp+
BFAENFA: NEPRIR &/Nk +NAR N&AE TRAN AT NPA ACNC OFF NAMM.
PATRYT RULT $A dPw/t &CE L£AMA: APMmCMm JohTPt PPIM 82
ARLBT® PhZM. NHNLNEPTF @IFTF FEAT NALY 917 &/Nk AA eMC AND
A12MMFA AT ACPANEA:165 NADPRGR +NAT NHU $MEC 0AF PPZMm N
FEAT (BT N ACASY ATIHRF mege NFA+HTIF) PALYT ATRUYT &/Nk
+NAR PANCET AT8.PMNT AA $MC ANMMD 2FAA:

3.4. P&/NAF FOHH AL 09 N+NM ¢MC

NATE4L &/ /2 /ho N+ALR P9 £191PF AW/t &/NF AT P+PH hCNC
NI U1d LI &FAP PUT AL ATRDAT ATLANEALTHE FOHH AAD
R8T TA £81994: AGRAA PRA PHOARTY ATTRANT: 1) &/MF PATE FLL
S N /+ N4T SAFOT OPNA DLIS IR ATITHA ANLAT P
FONNCTT AT TONCEPTY ATLPCNAT ¢MC ANT £TFAA:L6 2) &/N+ NAAT
/NPT MEI® hAA REA HIE POR7F 12T aNZE MEIR &CL P+AMNTT
aHI) AAPCN AGRARCARC NEAT 1H BU A1ET MNCET K& AT PCNAT
$MC AAD BTAA= 3) &/Nk PNAT-P FOANCTT $A DETE K& ATRBNA

165 Hy AU ¢ C 199(2).
166 Hy nagU- 249.
167 1y hagU- 145,
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NEFA-NYL #LPF HCHAL L8+ NG/ N+ PTAAM- PMLPF..
1747 PP MLI® AhChG: M, PUY &h-& NAE. PA N &/NF +75F

PIRANCTT $AT ATRAT LI NAE, PMRTTO-T Fdv& ATEPPCN NPME TOHH
AND 2FAA:IE ATID &FUT ATINET ANKATL PUF +oIN&tT ATHhTmTY
RTRANEALIR NFOHH $MC 2AMA: NHU PeMC 7 &/Nk NFOHE aow/t
PRT@FA:

Uege 97 NHY ¢MEC N+NnePE A8 0L A+ AN NATLN+AM
QM &Nt A18480™  PHHTM 180T AR NATLAM  FOHHT
N&/N/ /o /% 192-199 NAT ®MCTF Wt aOPEY AT NRME 199(1)
mw/t APMCD PNTPF PRI F8L8 ARLATD PHlm N+NLNEPE MIFT
NATLEM. AT PLPY ATRUYT dB4e9™ £INM- PINZM- 182 PA+L 0D NU79°
AN, &/Nk PFERY AP g9° ALMNS NPHD M PAPAAD-T ™AL APAM*
ATRMTFA LRIVIAI &/Nk ATLLOTS PAMMTY FOHH anded™ PiNdn+t
NAT8L N4 FEAT (NARBR BT NA ACAST ATIHIPF MEIR NFA+TIT)
geNYPF NALBM® ATEULFM NE/Nk EeMA: APMED JoNTPTF PUIM. 82
ARLBT® Pb/M N+NLNZPT NAYS. DLID NUARI @IFF HEAT PALY
RY2UPY 7 &/Nk AA M ATRTAM hTF AADANEA::170

MMmPAf

PAYT-HCYT el APTF NAPWFR AT P+L171MT AN FFMmT ATINNNC PF4
A18T ATRMY8. ATR IR NANkTF Add-dN BIPC ANN MO CAM- BLE 2¢N
NMELO 40+ AN+AFO PO PAY-CYT LINTY PO L1919 1ar= NEFrh-
NG ACNC A1-2CYF RTRED- P&/NF $MOT LANFA: OO AL ATREZN

168 4y hqU- 264
169 W% ™LA FLN v AT APAN +N.
70 g /N /) hel RAC 199(2).
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ANA &/NF ATLANEALIR PMC AND £FAA: P20 AT NHALTR DA

&/0F $MET NTIPL AT8 LI ¢MET ANNC AATRTTH PADT 8% NATIDS
NPT AANNTF EENFFOT ANNC ANTFR BN+HPAA: BUT AGRFL
N&+h-NYC NCAC L+ NATLAD $MECT ATPL AT $MECT AANC AARTTH
PADT F8F MLIR P PANFAM Y MMF TINTTIHAN FhdF PTRA NARU PHU
K& PT YA PLA: NATERP &FhNYC 21-2C%F Ao NEME 7 P&/NFT
ALY HNENZPTF N+HDNL MRIR NATER NANA P&/N+Y FOHH AGRA+D.
P/ ATBANTFMOET AAMSZNFMI® Pa9PANTART Ph9l MMt DLID 8%
Y934 PE/NE PMEC PW/FP 9AT ALY NCAC NARARCAR( APt
RNFPAYPPT PARTINN PAHTP (PAM4&) MEIR PA+FNA &Fh ATINLY 1@ NHU
JC N+PPH N&/N/2 /T N+dAY P1H 18N @AM aBhgmY PANT &C1%
N+OATO. 11 NP NATNTDT PI ATLAAD AAPANEA:

@A AL AGRE/ZA ANA N&/NT NAAAMD $MC ATS PAN dRAN AdRPNA
PALAMD ¢MC 10 NHU $MEC &/Nk AR P& A& TRAMT 2H NN NARPNA
FLEY(AM) AGPATE $ME LAMA: +NAT dPAMTY BH hAdn P default
procedding &N AANT +NER NTRECT N& A& PAPNENCT +LLHM. PR, aP .
®ANEFY (ATPAA PTINCE HCHCT TINLE TPLANT PAREARLP £2F AR pma P
@A) PMAI NACHSE 17 2emAA: DA NHY $MEC NR$CAN 97 PaR.aemN+t
8% PAGR: FARID NRPCM 17 APHIN NLHLRIF (struck out) BHIA MEIP
&/Nk PARAAMT N2 BAMA: U NPT 1H DA PAPZNM Nd NTLNA ANA
MPrYT NNt PATRTIS P&/NT N&EP A £PmAA LI N °h71 P+
NAAR P&E/NF N&EP NAPNLA A8N NN PANEFA: BUTR NATL +8L8 &7 AN
R8N (res judicata) AR®MCIP: PPI® 97 N+aINC &/NAF NHU N+AP
ALhT@r EN+HPAA: ATIAA +NAR AN BH hA$PZN 88 NAANT A8+
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N&Fch-A14L 2EPF HCAL LLF N/ A PTRAM- PNLEPF..
R4 NARTE NHU $MC ha$ZN AftT HIT NrEART aBhhd P MP-

SFM

&/ P AMM AAT D $MEC F8L (AM) PTLATINT AP NHU $MC &/Nk N
+NLTT PhTmTA: NARPEID P+NLANEPTF PUARID a7T7F ANKAL AU
ARPCM Nbé: MINC PA MMF 2h+Ad: NHU M +hehePT NATR8R
NEAF@ ATLNT PNEEAT A8 thdnd NAJLM. NPLNM ACAC AL 1A%
LAVIATT EMEPPAI &/t +hAR N&A& AN AL NP> METR N4
ANNN, B33 A7L+NL PAR@MIm-T 11C P9, P9°Y ML IR PR AL AR+ +NARTY
DL MNAT NHPE LARZIRLAT ANANZMT 8L NAPAPT s I REHAT
NFaoim, +88 AR MAL 2AMA ATEUI® Akt APAA +NLFT £4.6T3A: NHU
$MC +hAR NAPCN +88 NAANT (ex-parte) £ PA:

NaePre +hAR JoNRC PAINTYTE aPAPAT MmPe PAPMPPT dPHmA P hA
PARYNT dDN+T NATLPM NCN4&T PARRTE LA £MNNA=: AR NHU ¢MC
N2$CAN 8% (") NATLHI (dismissal of the suit) N+PANL 88 AA A8N AN
mMP/A A2TAIR (P resjudicata 67N AANGT PhF €MC 5 +49T0 LUTA): Nd
goNT LT hAMS PAMT APHIT hATY NWAA 7 MAD PAN dPHIT £7M04%
At NPZN 88 SPmAA: Nk FNTPT PARNAG. NNATFER ML M.epe PUY
AG PHLMC MLID M. AN ALJ ALIMIR AT BFAA: NATER BT Nie T8R7
AT3+T NMAN LT NFA+TTF TPRTLF UPT PANFIR: UFPIR 7% N+oINC
FEAFTF Ak ATPAA &/Nk HNAT NTFAF PAPLNM. ARMLL NATINMT RCAT
M@PY AATEEY ALLIM NAANT A8 FL TELDT ATE Nk T2NT LT PAREMe
AT AT8 U9 PWAA &7 P1H 72M7T AHINNC N+ARANT ARYF R4 AR
AGNTYE NA+PH $ME NAK APC F887 AOHIF hMA+PAT MetE TFMm:
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whtsm goAAC PANATNT eMC AT &/Nk NHY eMC NAT-2C9T AT

mw/it hhens PPID-T &4 17C NewNm AR NPH NBA Ahdhim- 182 AL
@AL APAMTF FPANC LTS MNLE NMAPLN BATIAT RADLIRLA: TINLE
A8, PATY PHL$LAT +aRIF goANC PATNET 1N ART ATAet PATIA:
NUAIR eI AR @NZE aRdRCanC mLgR JRARC APN99F ANEATL NEUTTR
RTE +nsng NN PAINZ8T MEYR PADNANA HIP aBNF PAM- NV &/NF
2UT ON+Y APAG PARLIND +N-him @7 PEMLM TINCE AF8R A9INNTH
PAAD ®UPRY ACIME AUPT NF 10 110 17 N+ &/NFF NHU N+AP
AN +e37%F NASMIM. TINZE ANNIET 9oI9° ALA P+aRIFY @NZE
NHE$L ALPNA TAG +MSA FEAT 10 +NeNd T ATF8R ANNTH PAD-T
MALE $HC APA TNCE ABNTY &CL APAMT PaAPhLNC aRN+Y PagPmN
10T ALM9° AIP SCAET HNFA AP EA ANA PALTFA ARRAGR:

Nt FRNNCTT NAPATIT Y2+ NhdA &/NFT J°NNC haeme. - Fm,
Nt M AAMPHFM PAINZ8T ANID 997 AL ATLMMEP AADDAPH:
NAFSETF POUMGPTFM FPANCT NA™A PARMLTT s NAUT F8L AL
R1800ANG e/ GRARC PRATIM. N+APLPT NMID Ntinded 1H TOPHE
PATS MLID PAAM JPNRC +TRAT AAPLNTD APHNA PTRAMM. +ehTLT
+229M $MC AT APNNG N ANA AATINLHY NMANT N+9NC hadt
Fact ATRIPAA RiAA: HNAT PANC ATRPAT NFHHNT $MC hA$N
geNNC PARATF RN+ PMA: NHU $ME NAK hASCN P+HNAT FRARCTT PA
NAPAPAT mPe @A+NNAT NIPANC APNTF Yo+ AL PP PaRFAG
)47 P AR I°ARC AT8.PNT NFHHNT $MC NAPLN F°NRC PN+
@N+% PmA= NHU $MC +hAR NAPCN PhAR TPANCTT PA NAPAPAT P
@A+NNAT NAPANC APATYT Yok AL AR bMa] P PayFAT OB +T PmA::
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NEFc-1N4L PEEF ACAL LLF N/ PTRAM- #MLPF..
MPAA NA AN N&FH-NIC AF E191PT Wit &/Nk PTAMO. $ME

P+HNART dPAN ATRPNAT AT AGRATF T ACAC AGPATIFE FPANCTT
Aaoaocane: ayy¢ 8 ancgee +Nm-7 FOHH AARAMT N PCN AN+FPTF AL
PAATDT @77 ANTPPF aPdZN APMNNGT PAPZN TINLE AT8PC
AMOMNN$: dOCIRE PADGR/R O-AL MRIR &CE AMPAMT YA PagAmTy
PEMEC PMPAAA: PHNNLPT AT8 MRIR A+ ATLPU M. NHAMM $M(C
AATE/ N PANFAR. MMt dPhhd dRAN N&AG PA9P/N DT D FAG
(default proceeding) ¥ @NZE MEI® JRANC PTIATYFT ADAPAT MmPe Aq
MmeMma P PaRYAT OO} dBFAG T PADHIN dBHI%F (struck out) PhN(T8R)
anf 7% (dismissal)? +APse ¢ AAMT AT +NAR NAANT APmem. 907 Pt
Py 80 APNTRF R Mg\ (ex-parte proceeding) 7Fm.::

NASI® NAL NPT °RTLT PR PANAT UsdPTF o7 ATRUF AT AAMPAT:
LARTII® AT NN NHTE NARHYIFE NFATTITT N&tr FEAT (NATSR BT N
ACh4T ATIHIPT MEIR NFA+TIF) P NFOP 1H ATL NAPIE NAL PUY
oATLT ATLMLEMLT AN PLH ORLHI A% ATLTLAMM. PATIHNA:
&/NFT AL Ne PATLT PMEMLMT 18L AMAPT AFI4 LN+PAA:
N&/NAF N+aINC Nd °hTPF §Fm h+NAT MAD NMNP $PC JonT L+
MN$ ANATSR APAME MAT ARALHT P18 dPHIITE N4 NALY Tt
+ANE 1NF DA Fot AATITE 2MeAk: Ne AT+ APAM. dRHIA
P+HINFT  hh (F8R) PtHINT AT NAANT Af Pt@AINT  +héhe
N&/M /[ h[e 71T 747 78 P+aRAN+ETT M&THPFT NPLT® +htd
NA2M$ge aN+F MANNC LFAA:
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hF NeME NtNENE DIFPTF AT8 LID LA+RI® &/NF NPHA $MC AATDT T+
NATPANTFAD @Mt LTI A&+T PANTI® TAT AR FATP: ATPANA: Prht
PATICE AT PATIIAHT M $8, ARITT 91A67F AP 1LAT NN ACPNTRF DA A $MC
@b, NAT PMCPT PHNENEPT RPLFT NMAANT AR £797 AATRPC
RS ATCHFIR PALIAM. $ATT OOMea™ (AGRAA ‘Nd FOATLHFT N+ FEAT)
AL NE+T MIAT B FAA: AT NNAA ARE NAR AHU &h& SAT NPIM. 788
AL MAAL AATRLLT T4 PANAPA: BUT P N&+T ATRSLE AT TARA
A8 PRZBGD IH MO& A, 1M N&/NFTIR A NNCAC 187+ Nk N+AP dRAN
m+NsFm FAUY FIC 0 hAIHUID aohhd &/0F NMAM®. $Me
PR +INZM. NPT NPMC NAPLN +hens(PF) AL PRONLM. ACIRE
N+2779, hht B TP ATRIPAA EMPAd: LU &FhPT $AM4S
AN PP P&ETY ACAT ATRLFPC PLCIAI PHATTIIR IR aNF PAMA::

NAOELATE AR P&FA-NYC NCAC NATSET P&/NT eMEC ($7 AT NYT)
NDANC AL &/Nk FOHH dRLO° ATBANFMS AATIANLFM. PR PANTAM,
8% AT8A OO7YHA ERCNFPA: 18R AMIPF PHAPADM- &/NFIR 1747
AATRZ+T ARG &FUT ATIZITD NE/2/ /)4 RS Ndoul-d MPAL &/NF
ANC AT, Tt NHAM@ PAh FC3M awld +HINMT 2-2C%F NaRN+A
@AL AR REZN BPCNFAx
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Transitional Justice through ‘Reconciliation Commission’ in Post-2018

Ethiopia: A Critical Examination on its Viability

Yidnekachew Mitiku Mekonen#*
Abstract

In a country that has been beset by gross human rights violation, repression, and
violent conflict, transitional justice measures constitute a powerful tool to promote
reconciliation, end impunity, and ensure peace. However, if transitional justice
measures are to achieve their objective, their design, implementation, and
administration must correspond with specific realities on the ground. On the 25™
day of December 2018, the Ethiopian parliament ratified a ‘Reconciliation
Commission’ proclamation, which acclaimed by many as a landmark. Yet a big
question is: how far the move corresponds with the country’s specific realities?
The alignment of the measures with Ethiopia’s historical and socio-political
specificities remains an unsettled issue. Thus, this article, through a theoretical
analysis and interpretative perspective, critically examines the viability of the
measure in light of the specific realities that are unfolded in the country. The
article argues that the ‘nature of post-2018 regime’, ‘contested past’, and the
problem of ‘sequencing and politicization’ of the transitional justice measureS are
specific contexts that could derail the effectiveness of the measures and hence,
require closer scrutiny.

Keywords: Transitional Justice, Human Rights Violation, Authoritarian Regime,

Ethiopian Reconciliation Commission
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1. Introduction
Although international and domestic criminal justice for violations against human
rights started with the Nuremburg and Tokyo trials and arguably even prior to that,
the contemporary practice of transitional justice (TJ) is generally understood to
have begun in response to drastic political changes in the form of democratic
transitions in Latin America in the 1980s and in Eastern Europe after the fall of the
Union of Soviet Socialist Republics (USSR) in the 1990s.2 As such, the concept, in
its early usage, is used to refer to the judicial process of addressing human rights
violations committed by dictatorial or authoritarian regimes and in the course of
democratic transition. It, in particular, laid its focus on countries in transitions from

one political system to another.®

Following the United Nations’ (UN) involvement in the aftermath of the Balkan
wars and the Rwandan genocide, scholars on TJ began to focus on post-conflict
justice.* Thereafter, the field and its practice expanded dramatically. The term has
become to be used for processing war crimes and massive human rights abuses
committed in violent conflicts.® It was normatively adopted and expanded by
international agencies working on the field and applied to a far wider range of

Mouralis G., The Invention of “Transitional Justice” in the 1990s. In: Israél L., Mouralis G. (eds)
Dealing with Wars and Dictatorships. (T.M.C. Asser Press, The Hague, 2014), available at
https://doi.org/10.1007/978-90-6704-930-6_6, Retrieved 20 December 2020; Domingo, P., Dealing
with legacies of violence: transitional justice and governance transitions, (Overseas Development
Institute Background Note, 2012) available at https://www.odi.org/sites/odi.org.uk/files/odi-
assets/publications-opinion-files/7686.pdf, Retrieved 20 December 2020; International Centre for
Transitional Justice (ICTJ), ‘What is transitional justice,” New York, NY: ICTJ (2009), available at
http://ictj.org/sites/default/files/ICTJ-Global-Transitional-Justice-2009-English.pdf), Retrieved 20
December 2020; Kritz, N. J. (ed.), Transitional justice: how emerging democracies reckon with
former regimes (Washington, DC: US Institute of Peace, 1995, Vol. I: General Considerations)

2 Though abundant literatures suggest that the contemporary practice of TJ has begun in the late
1980s and early 1990s, TJ has a long history that predates even the twentieth century forms. For that
matter, writers like Jon Elster dates the origin of TJ back to ancient Greece (see Jon Elster, Closing
the Books: Transitional Justice in Historical Perspective (Cambridge: Cambridge University Press,
2004). RutiTeitel, on the other hand, suggests that the origins of modern transitional justice can be
traced to World War I (see Ruti G. Teitel, ‘Transitional Justice Genealogy,” (2003), Harvard Human
Rights Journal 16 (Spring): 70

*Mouralis n1

“Bassiouni, M Cherif (ed.), Post-Conflict Justice. (Ardsley: Transnational Publishers, 2002)

®Ibid
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contexts than those characterized by regime transformation. Since then, the term
has come to describe an ever-expanding range of mechanisms and institutions.®
This expansion was rooted in rapidly shifting Post-Cold War global politics and
international norms.” In line with this, Teitel has identified three generations of TJ:
the first generation is the one that begins and ends with the Nuremburg Military
Tribunals; the second generation is characterized by a move toward national-level
prosecutions as well as a shift from retributive justice to questions of restorative
justice; and the third generation is characterized by the move of TJ discourse from
exception to the mainstream.® Today, international legal frameworks dictate that TJ
is an ‘almost automatic response to conflict and human rights violations’.® It covers
wide range of activities including the establishment of tribunals, truth
commissions, lustration of state administrations'®, and settlement on reparations. It
also includes political and societal initiatives devoted to fact-finding, reconciliation

and cultures of remembrance.

Above all, TJ is used to build a shared national identity. In building same, it
endeavors to overcome the legacies of repression and domination usually
associated with a past that should be rectified. The methods to achieve these aims,
over time, have shifted as new voices that have entered the field calling for more

holistic approaches. Now a days, the concept is increasingly gaining importance,

8Andrieu, K., Civilizing Peacebuilding: Transitional justice, civil society and the liberal paradigm,
(2010) Security Dialogue,41 (5): 537-58, available at http://dx.doi.org/10.1177/0967010610382109
7 1bid

8 Teitel n 2

9 United Nations, ‘Report of the Secretary-General on the rule of law and transitional justice in
conflict and post-conflict societies’ S/2004/616 UN. (New York: United Nations, 2004).

1O ustration in its broader usage in TJ refers to a measure of barring officials and collaborators of a
former regime from positions of public influence in a country. It is somehow related to the process
of “vetting”, which is, in general terms, evaluation and examination process in order to eliminate
abusive and corruptive officials through due procedure. As a rule vetting is used as the tool in post-
conflict situations in order to rebuild the society based on democratic values. Various states adopted
various laws relating to lustration, some of which were significantly stricter than others. For a
further reference on the issue see Roman David,Lustration Laws in Action: The Motives and
Evaluation of Lustration Policy in the Czech Republic and Poland (1989-2001), (2003) Law &
Social Inquiry, 28(2):387-439
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and is being widely discussed by peacebuilding agencies engaged in war-torn
societies.!! In general, the contemporary TJ constitutes an umbrella term for an
ever-expanding field of approaches to redress legacies of human rights violations,

repressions and violence.?

Like wise, in Ethiopia, the concept has been given a nod at different times.
Following the regime change in 1991, for instance, the Transitional Government of
Ethiopia (TGE) established the Office of the Special Prosecutor (SPO) in an
attempt to prosecute those guilty of human rights abuse and to bring those
criminally responsible for human rights violations and/or corruption to justice.®
However, despite the change of regime and formal TJ process, the process hardly
succeeded in creating lasting peace and restoring victims’ losses.!* Moreover,
systematic violations of human rights and abuses have widely continued.’® Once
again, following the change in the political landscape in the country in April 2018,
the concept has gained momentum in the country’s political and public discourse.
However, given the loftiness of the task, its success hinges on a thoughtful
consideration of a wide array of measures. In light of such context, this article
examines the effectiveness of the TJ mechanisms adopted by the country in
bringing about the reconciliation necessary to facilitate democratization and respect

for human rights. It shall be viewed, in particular, within the framework of the

Hin line with that, president of the International Center for Transitional Justice (ICTJ), Juan
M endez, has described TJ as becoming ‘a sort of term of art to describe how we help societies
leave behind a legacy of massive and systematic human rights violations and start on the path to a
more humane dispensation of rights and a more democratic society.” See Juan M endez, Lou
Henkin, Transitional Justice, and the Prevention of Genocide, (2007) Columbia Human Rights Law
Review 38 (3): 479.

12 Susanne Buckley-Zistel, Teresa Koloma Beck, Christian Braun, FriederikeMieth (eds.),
Transitional Justice Theories, (Routledge Publication, 2014)

3Dadimos Haile, Accountability for Crimes of the Past and the Challenges of Criminal Prosecution:
the Case of Ethiopia, (Leuven, Leuven University Press, 2000:31-33).

1% 1bid
15 See Amnesty International, Ethiopia: 25 Years of Human Rights Violation. (Index number: AFR
25/4178/2016, June 2016). Available at:

http://www.amnesty.org/en/documents/afr25/4178/2016/en/Retrieved 20January 2021. See also
Divide, Develop, and Rule: Human Rights Violations in Ethiopia (Center for International Human
Rights Law and Advocacy University of Wyoming College of Law, June 2018).
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country’s historical and socio-political specificities as well as the difficult

transition process that has been already characterized by multifaceted factors.

In order to arrive at a sound conclusion, the study employed a theoretical analysis
and interpritivist methodology. Thus, the viability of the TJ mechanism which has
been given a shot in post-2018 in Ethiopia is examined through a rigorous analysis

of pieces of literatures on TJ vis-a-vis the historical and socio-political specificities.

2. Conceptual Clarification and Basic Pillars of TJ

2.1.  Definition

The definition of TJ is not a settled concept because the boundaries of TJ change
constantly in response to conceptual developments, country-specific experiences of
TJ and the ever-changing expectations of victims and other actors about what it
should comprise. In line with this, Rhot-Arriaza notes that the term TJ itself may be
misleading simply because TJ deals incidents that may/may not take place in the
immediate period after conflict.’® She discusses that there is no blanket model of TJ
that can be applied to every post conflict society; every society and every conflict
is different, thus yielding a different set of circumstances for transitioning to peace
and stability.!” Consequently, TJ has been defined in various instruments and
literatures in different forms, but the widely used definition is provided by UN. The
United Nations Secretary General’s (UNSG) report on the rule of law and TJ in

conflict and post conflict societies broadly defines TJ as:

The full range of processes and mechanisms associated with a society’s
attempts to come to terms with a legacy of large-scale past abuses, in order
to ensure accountability, serve justice, and achieve reconciliation. These

may include both judicial and non-judicial mechanisms and individual

18Roht-Arriaza, Naomi, The new landscape of transitional justice, In Naomi Roht-Arriaza& Javier
Mariezcurrena (eds) Transitional Justice in the Twenty-First Century: Beyond Truth versus Justice.
(New York: Cambridge University Press, 2006, 1-16).

Ibid
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prosecutions, reparations, truth-seeking, institutional reform, vetting and

dismissal, or a combination thereof.*®

The definition by the UNSG gives the understanding that TJ comprises both
judicial and non-judicial processes and mechanisms. Moreover, one can also grasp
from the definition that TJ is both backward and forward looking in the sense that
addressing the past is used as a political measure to construct the political and
social infrastructure of the society for a better future. Olsen et al, on the other hand,
define TJ as ‘the array of processes designed to address past human rights
violations following periods of political turmoil, state repression, or armed
conflict.”'® What is beneath in this definition is that it encompasses different
transitional settings and is modestly descriptive, but it also avoids the pitfalls of
making causal assumptions about the outcomes of TJ. This definition also does not
limit the scope of TJ to situations where the state is seen as the only relevant

violator of rights or the only provider of justice.

Today, TJ as a discourse has become globalized. It is concerned primarily with
gross human rights violations such as torture, summary executions, forced
disappearances, prolonged arbitrary detention, genocide, and serious violations of
the laws and customs applicable in armed conflicts, whether of national or
international character.?° It includes a series of actions or policies, which may be
enacted at a point of political transition from violence and repression to
societal stability.?! Furthermore, the International Center for Transitional Justice
(ICTJ) message on state duty reads that: ...because systemic human rights

violations affect not just the direct victims, but society as a whole, in addition to

18 United Nations (2004) n 9

19 Qlsen, T., Payne, L. and Reiter, A. (eds), Transitional justice in the balance: comparing processes,
weighing efficacy. (Washington, DC: US Institute of Peace, 2010).

20 patel, Ana Cutter, "Transitional Justice and DDR" in Muggah, Rubert (eds.): Security and Post-
conflict Reconstruction: Dealing with the fighters in the Aftermath of War, (Taylor & Francis e-
Library, Routledge Publisher, 2008)

2lCobban, H. Amnesty After Atrocity: Healing Nations after Genocide and War Crimes. (Boulder:
Paradigm Publishers, 2007).
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satisfying these obligations, states have duties to guarantee that the violations will
not recur, and therefore, a special duty to reform institutions that were either

involved in or incapable of preventing the abuses.?

In this thought, TJ appears as ‘a common lens to examine democratizing states.’?®
The UN has also acknowledged the increased focus on questions of TJ and rule of
law in post-conflict and post-transition societies.?* This acknowledgment is
founded on the assumption that in the wake of gross human rights violations,
victims have well-established rights to find out the truth, to see the perpetrators
punished, and to be compensated for their sufferings and losses.

2.2. BasicPillars of TJ

Countries emerging from periods of state repression and violent conflict have
pursued a variety of processes intended to address past human right violations and
impunity. As stated above, the array of mechanisms available to states consists of
be both judicial and non-judicial processes and mechanisms. However, determining
which TJ mechanism or combination of mechanisms is appropriate for a given
country depends on the specific objectives to be achieved through the process, the

society seeking justice, and by popular priorities and demands.?

Each of these and other local context specificities may play an important part of an
overall TJ. It appears, therefore, for a given TJ to achieve its objective the most
important point shall be a careful assessment about the historical and socio-
political specificities, the positions and interests of the victims, leaders, and the

general public.?® In this regard, the United States Institute of Peace has noted that:

2|CTJ (2009), n 1

23 See Simon Robins, ‘Towards Victim-Centred Transitional Justice: Understanding the Needs of
Families of the Disappeared in Post-conflict Nepal,” (2011), International Journal of Transitional
Justice 5(1): 75.

24 United Nations (2004), n 9

25 |CTJ (2009), n 1

% Qlsen et al. (2010), n 19
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‘the best way to determine different groups’ needs and positionsis thorough
consultations and, ideally, public debate about different transitional justice
options.’?” In this process, the UN Secretary General Guidance Note identifies four
substantive pillars of TJ: the right to justice, the right to truth, the right to
reparations, and the guarantees of non-recurrence of violations.’?® Eventhough, this
article acknowledges that the pillars are neither exhaustive nor independently
exclusive, the following section devotes to a brief discussion of these four pillars.

a. The Right to Criminal Justice:
This is a case where the TJ process aims to held perpetrators of human rights
violations criminally accountable in a court of law.?° In other words, it refers a
judicial investigation of those accused of human rights violations. Advocates of
this legalist approach to TJ basically emphasise on criminal justice as a means
to deter future human rights violations and to support peacebuilding.®® They
also support their argument in that criminal justice will stigmatise the elites
who perpetuate conflict, and help separate individual from collective guilt,
breaking the cycle of violence.®! In this regard, criminal trials during TJ can be
pursued through national courts, including ordinary courts, special

courts/procedures and hybrid courts.>> Moreover, during the process of criminal

27 United States Institute of Peace, September, Transitional Justice: Information Handbook,
(September 2008)

28 United Nations Approach to Transitional Justice Guidance Note of the Secretary General, (March
2010)

2 Qlsen et al. (2010), n 19; ICTJ (2009), n 1; Roht-Arriaza (2006), n 16

30 See Bell, Christine. Peace Agreements and Human Rights. (Oxford: Oxford University Press.
2000). See also Minow, Martha. Between Vengeance and Forgiveness. Facing History after
Genocide and Mass Violence. (Boston: Beacon Press. 1998).

1bid

32For investigating and prosecuting violations perpetrated during the Dergue regime, for instance,
Ethiopia established a special prosecution office in the aftermath of the fall of the regime in 1991.
Cote d’Ivoire established the special investigative unit for investigating and prosecuting violations
perpetrated during the 2010 post-election violence. A hybrid court was used in Africa for the first
time in Sierra Leone so that to address past violations. Most recently, Central African Republic
initiated the establishment of a hybrid court in 2016 and such a court is proposed as part of the TJ
component of the 2015 South Sudan peace agreement. For a further reference on same, see Study on
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prosecution, prosecutors are generally supposed to emphasise investigations of the
“big fish”; suspects considered most responsible for massive or systematic
crimes.® Critics to this approach, however, are skeptical if criminal prosecution
can achieve all this.>* The earlier debate especially see bargains and amnesties than
criminal prosecutions as the best ways to achieve peace because of the need to
contain “‘spoilers’ in many post-conflict regions.®* Later advocates of TJ
nonetheless have come to reject the idea of total amnesties and began to emphasise

that amnesties, if applied at all, should be introduced as partial and conditional.*®
b. The Right to Truth /Truth Commissions/

Currently, truth commissions have been promoted as important mechanisms for
counteracting cultures of denial.>” A truth commission, especially after violent
conflicts between ethnic and religious groups, is considered as a means ‘to engage
and confront all of society in a painful national dialogue, with serious soul-
searching, and attempt to look at the ills within society that make abuses
possible.”*® Otherwise, a country has ‘merely a nice history lesson, destined for the
bookshelf.”® Those who argue for truth commissions suggest that it can foster a
common understanding and acknowledgement of an abusive past, and if they are
effectively embedded in a comprehensive justice perspective, they can provide a

foundation for building a strong and lasting peace. It has been also argued that

Transitional Justice and Human and Peoples’ Rights in Africa. African Commission on Human and
Peoples' Rights. (2019)

%0lsen et al. (2010), n 19; ICTJ (2009), n 1; Roht-Arriaza (2006), n 16

3 In South Africa, for instance, criminal prosecution was not the main mechanism of TJ. It was
envisaged only as a conditional measure to be used for those who did not apply to receive amnesty
or to whom the Truth and Reconciliation Commission (TRC) refused to grant amnesty.

3 See Marthina Fisher. Transitional Justice and Reconciliation. Theory and Practice. In B. Austin,
M. Fischer, H.J. Giessmann (eds.). Advancing Conflict Transformation. (The Berghof Handbook
I1. Opladen/Framington Hills: Barbara Budrich Publishers. 2011).

%Hayner, Priscilla. Negotiating Justice: Guidance for Mediators. Geneva: Humanitarian Dialogue
Centre. 2009. Available at www.hdcentre.org/files/negotiating%20justice%20report.pdf. Retrieved
15 February 2021)

7Olsen et al. (2010), n 19; ICTJ (2009), n 1; Roht-Arriaza (2006), n 16

3BKritz, n 1

*bid
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public and official exposure of truth provides redress for victims and may
contribute to individual and social healing and reconciliation.* Its importance has
been particularly advocated for divided societies where nationalist myth-making,
based on historical distortion, regularly fuel violence. Hence, efforts to prevent the
instrumentalisation of facts and history are needed to prevent a vicious cycle of

violence.*!

On the other hand, scholars have also revealed considerable limitations to truth
commissions and what needs to be done so that truth commissions yield some
fruits. It has been particularly propagated on the importance of establishing strong
civil society as well reliable governments and administrations who are willing to
engage in institutional reforms and establish the rule of law.*> The existence of a
transparent and participatory process in the establishment of such commissions is
very crucial.®® In the absence of such transparent system, the success of a truth
commission would be in vain. Here, many of the transitional arrangements in
Africa have given rise to a truth recovery process either in the form of a truth
commissionor, in some instances, to a truth commission operating side by side with
a criminal justice mechanism.** How far they have given regard to those
recommendations is, however, dubious. To the contrary, establishing truth
commissions in many transitioning countries has become an almost routine and

standard practice without analysing the context. Kritz notes that many countries in

40 See Hayner, Priscilla. Unspeakable Truths. Confronting State Terror and Atrocity. (New York/
London: Routledge. 2001).

“Mendeloff, David. Truth-Seeking, Truth-Telling, and Post-Conflict Peacebuilding. Curb the
Enthusiasm?, International Studies Review. (2004) 6 (3): 355-380.

42Marthina, n 35

“1bid

4 Yasmin Sooka, Dealing with the past and transitional justice: building peace through
accountability. International Review of the Red Cross. (June 2006) 88 (862)
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transition decide to have truth commissions merely based on instinct than research

without any clear understanding of what such endeavours are about.*
c. The Right to Reparations and Compensation Programmes

Currently, the idea of reparations for victims of human rights violations has
garnered more interest especially in response to the growing number of
international, regional and national frameworks attempting to recognise reparations
programmes. Reparations programmes are, in general, systematic compensations
for those who have suffered from wide spread human rights abuses or victims of
violent conflict.*® These cover a range of measures including official initiatives to
provide material or symbolic reparations to victims or relatives of victims (e.g.
financial compensation or official apologies), memorialization activities, such as
museums and memorials to preserve the memory of victims and raise awareness
about past abuse.*’ It, generally, consists of civil remedies (as opposed to criminal
remedies) that are designed to redress harm resulting from an unlawful act that
violates the rights of a person. Actually, reparations typically distribute a mix of
material and symbolic benefits to victims that help repair the material and moral

damages of past abuse.

Found in several multilateral treaties, the right to reparation is well established in
international law. Internationally, the recognition of the right to reparation has been
solidified most notably in 2005 when the United Nations General Assembly
(UNGA) approved the ‘Basic Principles and Guidelines on the Right to a Remedy

and Reparation for Survivors of Violations of International Human Rights and

#Kritz, Neil J. Policy Implications of Empirical Research on Transitional Justice, in: Hugo van der
Merwe, Victoria Baxter and Audrey R. Chapman (eds.). Assessing the Impact of Transitional
Justice. Challenges for Empirical Research. (Washington DC: USIP. 2009: 13-22).

% Qlsen et al. n 19; ICTJ n 1; Roht-Arriaza n 16
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Humanitarian Law’.*® At regional level, the African Charter on Human and
Peoples’ Rights in its General Comment No. 4 can be read noting that, the right to
redress ecnompasses “the right to an effective remedy and to adequate, effective
and comprehensive reparation.”*® Furthermore, on February 2019, the Africa
Union (AU) adopted a transitional justice policy (TJP) that is conceived as a
continental guideline for African Union (AU) Member States to develop their own
context-specific comprehensive policies, strategies and programmes.>°Accordingly,
the Member States are expected to develop comprehensive and holistic policy
frameworks that not only provide for public reparation programmes, but also
encourage non-governmental reparation initiatives along with transparent and
administratively fair procedures to access reparation, and institutions to administer
them effectively.®® Today, at national level, not less than 14 countries in Africa

have prescribed reparation initiatives.>?

While these frameworks indicate, the acceptance of the imperative of reparation,
the design and implementation of reparation regimes is often fraught with
challenges. In line with this, different studies reveal that, when seen through the
victims’ point of view, few reparations programmes are fully satisfactory.>® Some
studies even go to claim that such programmes may have ‘unintended

consequences that frustrate or even exacerbate the struggles of communities

48 United Nations. ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Survivors of Violations of International Human Rights and Humanitarian Law’, U.N. Doc.
AJ/RES/60/147, 21 March 2006.

49 ACHPR, “General Comment No. 4 on the African Charter on Human and Peoples’ Rights: The
Right to Redress for Victims of Torture and Other Cruel, Inhuman or Degrading Punishment or
Treatment (Article 5).” (2017).

%0 Transitional Justice Policy. Assembly/AU/Decl.1 (XXVII) Rev.1. Adopted February 2019.

Sl1bid

52 See Study on Transitional Justice and Human and Peoples’ Rights in Africa. (2019), n 32

58 Waterhouse, C.M. ‘The Good, the Bad and the Ugly: Moral Agency and the Role of Victims in
Reparations Programs’, University of Pennsylvania Journal of International Law, (2009). 31 (1):
257-294.
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emerging from mass violence or from a period of repression.”®* This especially
happen due to the fact that most TJ experiences per se are not victim friendly or
even victim centric.®® There is also challenge of determining the criteria for
identifying the category of people entitled to reparation.>® Determining the nature
and scope of reparation as well as the process and the necessary considerations for
making such a determination is another challenge observed from different countries
experiences.®” Hence, it has been suggested for a careful design on what stage the
reparation justice aims to reach, and then to clearly articulate the goals.®® A failure
to do so could mean that the programmer’s public message may not match the

actual results, resulting in victim frustration and rejection of programmes.

d. The Guarantees of Non-recurrence of Violations
The Guarantees of Non-recurrence of Violations include policies that seek to
cleanse or purge the government structures and institutions of the individuals or
parties that were responsible for a violence, repression, or human rights abuses.>
Hence, it basically can be put as an effort to spread institutional reform and remove
individuals associated with human rights abuses from office so that abuses are not
repeated. This can involve the mass disqualification of those associated with abuses
under a previous regime, which is known as ‘lustration’.%° These policies do not
necessarily determine individuals' responsibility for specific acts, they may,

however, hold them accountable for groups with which they are associated (for

5 Fletcher, L.E. ‘Institutions from Above and Voices from Below: A Comment on Challenges to
Group-Conflict Resolution and Reconciliation’, Law and Contemporary Problems. (2009:52). 72
(2): 51-55

% See Lisa J. Laplante. The Plural Justice Aims of Reparations. In Transitional Justice Theories
(eds), edited by Susanne Buckley-Zistel, Teresa Koloma Beck, Christian Braun and
FriederikeMieth, (Routledge publication, 2014).

%6See Study on Transitional Justice and Human and Peoples’ Rights in Africa n32

57 Ibid

%8Lisa n 55

0lsen et al. n 19; ICTJ n 1; Roht-Arriaza n 16
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instance, their association with political party, ethnic or religious group,

membership in the security forces etc).
3. TJin Ethiopia

3.1.  Brief Historical Overview

Post-2018 Ethiopia is not the first time where TJ was given a shot in Ethiopia.
There was an attempt to deal with past human rights wrongs in the country after
1991. Following the down fall of the Derg regime in 1991, the Transitional
Government (TG), for instance, established a special prosecutor’s office (SPO) to
investigate and prosecute the massive human right violations during the seventeen
years of Derg rule.®! The Office of the Special Prosecutor was mandated (1) to
bring those criminally responsible for human rights violations and/or corruption to
justice, and (2) to establish for public knowledge and for posterity a historical
record of the abuses of the Derg regime.®> The Transitional Government of
Ethiopia (TGE), therefore, chose the ‘prosecution model’/judicial approach/
closing all other alternatives and without, at least publicly, discussing other
models of transitional justice, not to mention amnesty and reconciliation.
After its establishment, the SPO instituted charges against members of the ousted
regime before the Federal High Court and Regional Supreme Courts through

delegation.®

From the reading of the preamble of the proclamation establishing the SPO, one

can fairly deduce that among many drives to employ the prosecution model

1Girmachew Alemu Aneme, ‘Apology and trials: The case of the red terror trials in Ethiopia,’
(2006) African Human Rights Law Journal 6(1) : 67

%2 Proclamation No. 22/1992, A Proclamation for the Establishment of the Special Prosecutors
Office, Negarit Gazeta, (1992, Article 6).

8Chuck Schaefer, The Derg Trial Versus Traditions of Restorative Justice in Ethiopia, in Kjetil et
al. (eds.), The Ethiopian Red Terror Trials: Transitional Justice Challenged, (Oxford, James
Currey Publishers, 2008:88)

64 See Alebachew Birhanu Enyew, Transitional Justice and the Creation of a Human Rights Culture
in Ethiopia, Norwegian Centre for Human Rights, (Law Faculty, LL.M thesis, University of Oslo,
2008).
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included, the need to bring the perpetrators to trial so as to educate the people and
make offenders aware of their heinous and horrendous offences to prevent
recurrence of fascist rule of the previous government.®® Dadimos, on the other
hand, wrote on the contributory factors for the choice of criminal prosecution: the
legacy of the past, the entire shift of balance of power and the international context
of at time of the transition.%® In general, though the success of the effort in ushering
a viable democratic order in the country has been remarked by many to the
negative, the type of justice it has attempted to meet out to perpetrators of human
rights abuse has been described as ‘fascinating’.®’ In this regard, Tronvoll said that:
‘the Red Terror Trials of Ethiopia are considered as Africa’s glaring example of
retributive justice; as the Truth and Reconciliation Commission (TRC) was

Africa’s contribution to restorative justice.”®®

3.2. TJ through ‘Reconciliation Commission’ in Post-2018 Ethiopia: A
Viable Option?
Since January 2018, Ethiopia has experienced a head-spinning series of events. In
January 2018, the former ruling party, the Ethiopian People's Revolutionary
Democratic Front (EPRDF), declared that it would pursue reforms in response to
intensifying antigovernment protests that began in November 2015. In April 2018,
a new Prime Minister sworn in and he introduced different reform agendas, which
included releasing political prisoners, revising repressive laws, admitting systemic

human rights violations and rallying for national consensus and reconciliation.

8Girmachew, n 61

%Dadimos Haile, Accountability for Crimes of the Past and the Challenges of Criminal Prosecution:
the Case of Ethiopia, (Leuven, Leuven University Press, 2000:31-33).

87 See Sarkin Jeremy, “Transitional justice and the Prosecution model: The experience of Ethiopia.”
Journal of Law, Democracy and Development 3(20) (University of the Western Cape (1999:252-
266), See also Mayfield JF., "The prosecution of war crimes and respect for human rights:
Ethiopia's balancing act" (Fall 1995) Emory International Law Review 9 (553)

8K jetilTronvoll et al, ‘The Red Terror Trials: the Context of Transitional Justice in Ethiopia’, in
Kjetil et al. (eds.), n 13
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As part of the reform agenda, on 25" December 2018, the Ethiopian parliament
ratified a proclamation to establish a reconciliation commission.%® The
proclamation was referred as a landmark because it is the first-ever such institution
in Ethiopia.”® With the objectives of maintaining peace, justice, national unity,
consensus and also reconciliation among Ethiopian peoples the commission has
been made to compose members from diverse background, in terms of religion,
ethnicity, experience, age and gender.”* Though the measure can be lauded as one
of the concrete steps the current government is taking in order to address the
national issues, the viability of the measure in light of certain specificities remains
an unsettled issue. For that matter, the success or failure of the TJ measure in the
country hinges strongly on whether or not Ethiopia’s complexities are accurately
mirrored. This part, by critically examining the historical and socio-political
realities in the country vis-a-vis the theoretical set marks, attempts to scrutinize the

possible effectiveness of the measure thereof.
a. Problem with the Post-2018 ‘regime nature’

It has been implied in the preceding section that there is no one size fit all TJ
mechanism. TJ mechanisms in post-conflict scenario, for instance, might not fit to
TJ mechanisms in post-authoritarian states. Some interventions may require a focus
on restoring trust in state institutions and their capacity to re-establish the rule of
law while some other interventions, like in post-authoritarian states, may aim at
overcoming societal divisions as opposed to forgiveness with the old regime.”
According to Sarkin, the type of TJ that is pursued in a given country is dependent

5 Proclamation No0.1102 /2018, Reconciliation Commission Establishment Proclamation, Federal
Negarit Gazette of the Federal Democratic Republic of Ethiopia, (25th Year No. 27, Addis Ababa
5th, February 2019)

0 See Solomon AyeleDersso, Ethiopia’s Experiment in Reconciliation. (USIP, September 2019).
Available at: https://www.usip.org/publications/2019/09/ethiopias-experiment-
reconciliationRetrieved 22 December 2020

"L Proclamation N0.1102 /2018, n 69

2 Clara Ramirez-Barat and Roger Duthie, Transitional justice and education: learning peace, edited
by Clara Ramirez-Barat and Roger Duthie, (2018) Democratization 25(4) 747-748)

ISSN: 2664-3979
https://journals.hu.edu.et/hu-journals/index.php/hujl



https://journals.hu.edu.et/hu-journals/index.php/hujl
https://www.usip.org/publications/2019/09/ethiopias-experiment-reconciliation
https://www.usip.org/publications/2019/09/ethiopias-experiment-reconciliation

Transitional Justice through ‘Reconciliation Commission’...

on the nature of the transitions which fall under three broad types: Overthrow,
reform and compromise.” Overthrow is described as a case where opposition
forces become stronger and finally topple the old order.” In this regard, the new
government is understood that it is playing the critical role in the shift to
democracy. In the case of reform, the old government is regarded as playing the
critical role in the shift to democracy.” In countries where change is the result of
compromise, the existing regime and opposing forces are equally matched and
cannot make the transition to democracy without each other. The South African

case was mentioned here as a typical example.”

In this regard, the problem in Ethiopia relates to the nature of the 2018 political
transition. The present situation in Ethiopia can be put as defying the conventional
theoretical constructions of transition as it does not fit well into any of the
prominent models as described above. Although the post-2018 government
ascribes itself as a ‘reformist’, it is difficult to set a clearly defined status between
the pre-2018 regime and post-2018 regime. PM Abiy’s rise to power in 2018 did
not engender clear regime status.”” Despite the political liberalization and the
removal of numerous state officials, seen beyond that, however, it appears hardly
possible to draw a clear cut status between the ‘new regime’ and the ‘old regime’.

Suspects of human rights abuses either remained in power, or continue enjoying a

Sarkin J. "The trials and tribulations of South Africa's Truth and Reconciliation Commission”
(1997) South African journal on Human Rights 12 (61)

4 1bid

"1bid

S1bid

" As to the nature of the post-2018 transition in Ethiopia some prefer to put it as a ‘hybrid
transition’ to mean it is a transition that resulted from the ad hoc alliance of members of society who
mobilized in public protest against the prevailing regime of the ruling EPRDF and a portion of the
membership of the EPRDF. As such, they qualify it as a transition which is not a negotiated
transition like the transition in South Africa in the early 1990s or not either a transition that resulted
from the overthrow of the old regime like the transitions Ethiopia witnessed in 1974 and in 1991.
See Solomonn 70
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considerable amount of political and economic influence.”® The setup of

institutions and those in office have also largely remained the same."®

These create a hindrance to effective TJ because a thorough confrontation with the
past and an honest reflection of present actions become a difficult balancing act,
especially in view of key actors’ political stakes. This in turn undermines the
political consensus about the TJ mechanism which is an essential prerequisite for
the success of the mechanism and their contribution to stability and peace. That is
so because, as Opalo notes, attaining mass buy-in to particular measures of TJ
necessitates key political actors’ agreement and commitment.?% Given the specific
realities as discussed above, the situation in the Ethiopia’s case hardly enables the
same. It rather is most probable that it increases the likelihood of a social and
political cost of non-compliance to the measure. Politicians and civil servants
accused of wrongdoings and injustices are unlikely to support TJ mechanisms, let
alone participate. A lack of political consensus, on the other hand, risks
counteracting efforts of reconciliation and unification, thereby destabilizing fragile

societies instead.

Furthermore, given the blurred line on the nature of Ethiopia’s transition,
institutions that either perpetrated violence under the pretext of government order
or neglected their duties to citizens out of ignorance may constitute obstacles for
successful interventions. This complicates efforts to build national reconciliation as

well as to hold those responsible for human rights violations accountable. With all

8Mekonnen, D. R. Ethiopia’s transitional justice process needs restoration work. Ethiopia Insight
(2019) available at: https://www.ethiopia-insight.com/2019/02/01/ethiopias-transitional-justice-
process-needsrestoration- work, Retrieved 25 December 2020

Allo, A. K. Why Abiy Ahmed’s Prosperity Party could be bad news for Ethiopia. Aljazeera
(2019b) available at: https://www.aljazeera.com/indepth/opinion/abiy-ahmed-prosperity-party-bad-
news-ethiopia- 191204130133790.html, Retrieved 20 December 2020

800palo, K., ‘The Contingent Role of Political Parties in Transitional Justice Processes’ in Duthie,
R. and Seils, P. (eds.) Justice Mosaics. How Context Shapes Transitional Justice in Fractured
Societies. (New York: International Centre for Transitional Justice, 2017:278-301)
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these notes, one could plausibly argue that the present political situation in Ethiopia

renders effective TJ very problematic.
b. The contested past

It goes without saying that truth is a central component of the concept of TJ. With

that regard, Susanne Buckley-Zistel notes that:

Truth provides the basis for judgments in court. Truth helps to establish a
historical record of human rights abuses during violent conflicts or
repressive regimes. It plays a key role in the acknowledgment of victims’

suffering. Truth may serve as a foundation for future coexistence.®:

So, when a country aspires to find the truth during a TJ process, the aim
thereunder is to ascertain the facts and causes of systemic abuse in the most
objective way possible. In other words, it meant to serve as a way for all of
society to explore exactly what kind of abuses occurred and why, and how to
prevent their recurrence in the future.®? Creation of a common narrative is,

therefore, crucial for a country to start rebuilding a new social solidarity.

But the big question is what the truth about the past is? It is a difficult question
because the truth about the past is subject to an argument. There are often
competing and conflicting memories about the violent events of the past.2® The

word ‘truth’ is also misleading as it is often interpreted as the finding of a single

81 Susanne Buckley-Zistel, ‘Narrative Truths On the Construction of the Past’ in truth commissions.
In Transitional Justice Theories (eds), n 55.

8 With this regard the preamble of the proclamation that established the ‘Reconciliation
Commission in Ethiopia’ (proclamation No. 1102 /2018, n 69) reads on the reason for the
establishment of the Commission as: WHEREAS, it is necessary to reconcile based on truth and
justice the disagreement that developed among peoples of Ethiopia for years because of different
societal and political conflict...

8 Jelin, E., Public memorialisation in perspective: truth, justice and memory of past repression in
the southern cone of South America. International Journal of Transitional Justice, (2007). 1: 138—
156.
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truth of what happened? Who was responsible? And why?8 But, in the actual set
up, memories and ‘truths’ are frequently interpreted and re-interpreted through the

often highly politicised lens of the present thereby invoking its own tension.%®

Moreover, though searching for truth about the past are generally assumed to have
a positive impact on conflict torn societies by promoting reconciliation and
peaceful coexistence®®, some have cautioned against over-optimism. Hence, it is
necessary to question on the appropriate timing to grapple with this potentially

divisive and challenging issue. In line with that Mendeloff has wrote that:

Truth telling is likely to be most effective when states are relatively stable;
truth-seeking is more likely to be effective if states have a minimum level of
democracy to sustain public debate; truth-telling is likely to be most
effective when groups want to discuss the past-it cannot be forced and
finally truth-telling probably needs to be accompanied by an apology or

some form of restitution.®’

Examining the specific socio-political realities in Ethiopia in light of the assertions
made above, none of the pre-requisites seems to exist leaving a huge mark on the
possible effectiveness of the measure. It is undeniable fact that post-2018 Ethiopia
is marked by upsurge of violent conflicts throughout the country, arguably as never
seen before.® While many factors could attribute to the plethora of violent
conflicts in post-2018 Ethiopia, one thing clear is in no measurement it is possible
to put the country at state of ‘relative stability’. For that matter, it is important to
consider that such missions (‘truth’ seeking) may in certain cases even have a

detrimental impact on peace. The argument here is that when a truth commission is

8 Michael Ignatieff, ‘‘Overview: Articles of Faith>> (Index on Censorship, 1996. Vol. 25)

%Brewer, J. D. Peace processes: a sociological approach. (Cambridge: Polity, 2010).

8 Susanne n 55

8"Mendeloff, n 41.

8 See Semir Yusuf, Drivers of ethnic conflict in contemporary Ethiopia, (1SS, Monograph 202,
2019)
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held in polarized political contexts marked by strong group identities it would
make the commission to overlook the grey zone in which the lines between
perpetrators and victims are blurred. In other words, such scenarios might make the
search to overlook that there were victims and perpetrators possibly on more than
one side. With that, it can potentially inflame pre-existing ethnic prejudices and
exacerbate social divisions, thereby threatening the peace and stability of the
state.®

What actually defines the contemporary Ethiopian state is nothing short of those
elements that call for a caution against optimism. The country is characterized by
highly polarized political landscape; the society is fragmented and marked by
division (which is defined by strong group identities) more than ever.*® What is
creating violence and mistrust between different ethnic groups is also the result of
this polarization.! As such, an attempt to seek for a ‘truth’ which is an elusive
concept by itself could further exacerbate social division which is why the article

calls for a caution against optimism.

The need to have a minimum level of democracy to sustain public debate cannot be
put separately from the above stated fact. It shall be only in the presence of
‘relative stability’ that one may speak of a democracy that could sustain public
debate. Another very crucial issue here would be the fact that ‘truth’ is not
something that we could force it and hence, requires groups’ willingness to discuss
the past. In the absence of such willingness there would be little chance for a
society to confront and address the legacy of its troubled history in a

89Subotic J, Hijacked justice: dealing with the past in the Balkans. (Cornell University Press, Ithaca,
2009:55)

9Addisu Lashitew, Ethiopia Will Explode if It Doesn’t Move Beyond Ethnic-Based Politics (2019),
available at  https://foreignpolicy.com/2019/11/08/ethiopia-will-explode-if-abiy-ahmed-doesnt-
move-beyond-ethnic-based-politics/ Retrieved 28 December 2020; see also Merera Gudina, Party
Politics, Political Polarization and the Future of Ethiopian Democracy, International Conference on
African Development (Archives, Paper 108, 2007).

%1 See Alemseged Abbay, Diversity and Democracy in Ethiopia. (Journal of East African Studies,
(2009). 3 (2): 175-201. See also Merera Gudina (2007), Ibid
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comprehensive way and understand what, how and why abuses occurred.® The
problem becomes concrete especially in a country where every ethnic group has
their own narratives, making it hardly possible to come up with a truth acceptable
to all. Meaning, each group’s version of the truth happens to be limited to its own
victimization, possibly denying the reality of abuses committed against others. The
reality on the ground in the Ethiopian context with this regard unfortunately helps
little. The interpretation of the Ethiopian past is dominated by widely un-matching

discourses®® leaving little room to come in to a common ground.

So, one of the key challenges the Commission faces in envisaging truth and
reconciliation would be with regard to history of the past and groups’ willingness
to discuss the past. While a TJ is envisaged so as to trace gross human rights
violations and violence in the effort to acknowledge past abuses, to what moment
can the country’s social and political conflicts and gross human rights violations be
traced remains an unsettled point. For instance, if the formation of the unitary state
structure in Ethiopia is a key point of departure as some contemplate, then it may
be necessary to consider human rights violations as far back as the late 19" and
early part of the 20th century. But given the wide contestation on the interpretation
of the country’s past and a deeply divided society on history, it will be logical to be
skeptical on the possibility of creating a common memory that can be
acknowledged by all groups of the society. It goes without saying, therefore, that
this deep contestation on the past leaves little room to allow the people of Ethiopia

9 Cheryl Lawther, Truth, Denial and Transition Northern Ireland and the Contested Past,
(Routledge Publication, 2014), See also Cheryl Lawther, ‘Let Me Tell You’: Transitional Justice,
Victimhood and Dealing with a Contested Past, (2020) Social and Legal Studies, XX (X)

% The history of modern Ethiopia was recorded for some as glories of victory and conquest and
hence, was all a normal process of ‘nation building’; while for some others it is a history of
exclusion and marginalization. Some political elites even went further to state that it must be seen as
a form of ‘internal colonialism’. See Bahru Zewde, The History of Modern Ethiopia, 1855-1974.
(London: James Carrey, 1991); Teklestadik, M., AtseYohannesena Ye Ethiopia Andinet (Ambharic,
1982 E.C); Assefa, J. , Oromo Nationalism and Ethiopian Ethnocratic Politics, (2002) Horn of
Africa, 20 (5),11-45; Markakis, J., Ethiopia: Anatomy of a traditional polity, (Oxford: Clarendron
Press, 1974); C. Clapham, ‘Rewriting Ethiopian history’, Annalesd’Ethiopie, 18, 38 (2002); D.
Crummey, ‘Ethiopian historiography in the latter half of the twentieth century: a North American
perspective’, (2008) Journal of Ethiopian Studies, 34 (8)
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to look the past in terms of a shared suffering and collective responsibility.
Reconciliation, on its part, must be accompanied by acknowledgement of the past,
the acceptance of responsibility and steps towards (re-) building trust.®* But within
this difficulty of creating a common memory, restoring the confidence in the
society, which is among the prime purpose of the reconciliation commission

proclamation, appears improbable.
c. Problem with ‘Sequencing’ and ‘Politicization’ of the Commission

Another important but often-neglected consideration of TJ in a given country is the
issue of ‘sequencing.” In the normal course of things, sequencing describes
situations in which states deal on the idea of ‘what comes first” or the selection of
one instrument over another, or perhaps in tandem with another. Sequencing is a
concept borrowed from the democratization literature and a democratic
sequentialism considers that it is a mistake to assume that democratization is
always a good idea.®® The argument is, that when countries are poorly prepared for
it, democratization can and often does result in bad outcomes. Thus, it is
recommended that certain preconditions especially the rule of law and a well-
functioning state should be in place before a society democratizes to prevent such
bad results.® When brought to the realm of TJ, the idea is that TJ involves a
‘difficult, sensitive, perhaps even agonizing, balancing act between the need for
justice to victims and the need for reconciliation and rapid transition to a new
future’.%” Thus, it actually requires a careful sequential activity in dealing with the
past and building peace and reconciliation for the future. A careful sequencing of

% United Nations n 28

% Carothers, Thomas “How Democracies Emerge: The ‘Sequencing’ Fallacy.”(2007) Journal of
Democracy 18 (1) 12-27

%1bid

%Azanian Peoples Organization (AZAPO) and Others v The President of the Republic of South
Africa, CCT 17/96 Constitutional Court, 25 July 1996 (Chief Justice of South Africa, Justice
Mohamed, writing for the South African Constitutional Court)

167



Hawassa University Journal of Law (HUJL) Volume 5, July 2021
activities has also been promoted by the former United Nations Secretary General

Kofi Anan where he argued that:

Justice, peace and democracy are not mutually exclusive objectives, but
rather mutually reinforcing imperatives. Advancing all three in fragile ...
settings requires strategic planning, careful integration and sensible
sequencing of activities. Approaches focusing only on one or another
institution, or ignoring civil society or victims, will not be effective. Our
approach to the justice sector must be comprehensive in its attention to all
of its interdependent institutions, sensitive to the needs of key groups and
mindful of the need for complementarity between transitional justice

mechanisms.® (Emphasis added)

Subsequently, the important discussion is how and when TJ measures should take
place or a conversation as to the design, implementation and administration of TJ
should take a central stage. This, however, does not mean that there is an agreed
magic step that equally applies in all settings. Nevertheless, a general perception
could be held that a sequence of activities ‘each with its own logic’ and the
‘ingredients’ of which are ‘assembled one at a time’ rather than storming everything
at a time. While one can safely deduce from the preamble of reconciliation
proclamation (proclamation No. 1102 /2018) that it meant to advance all the
aspects of TJ in the country,® but, little regard seems to have been given to
sequencing of activities in general, and possibly putting its mark on the
effectiveness of the measures. This can also be viewed together with the frequent

and sweeping changes the country has witnessed in post 2018 and the confusion

% United Nations n 9

9 With that regard, a reading can be made to the preamble of the proclamation where it depicts the
purpose statement of the reconciliation proclamation so as to advance justice, democracy as well as
peace in the country. While a note could be made on the intertwined nature of justice, peace and
reconciliation in general, there can be witnessed, however, fuzziness in determining the specific
path to take the particular TJ measure in contexts of the needs, expectations and experiences of the
perpetrators, victims, survivors and other members of society directly affected by the ‘gross human
rights abuses’ as implied in the Proclamation.
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and division it has brought among the high government officials as well the

ordinary citizens.%

A discussion on ‘what comes first’ is also important so as to protect the process
from later politicization and de-prioritization. For that matter, TJ justice processes
are inherently political in that they involve often-contentious decisions and actions
based on power, interest and prudence.®! Politicians may have an interest in a
given TJ mechanism; let’s say on truth commission, only to delegitimize their
opponents or to delegate responsibility for difficult tasks, or to avoid pursuing
criminal prosecutions. That is also why due care should be taken from giving rise
to the perception that a TJ in a given country is just a political agenda. Such fears
can be minimized, if not eliminated, only if there is a chance to generate public
ownership of the process, able to foster full transparency or participation. In the
absence of proper protection, politicization of the TJ could appear as a proper nock
to the success of the measure. Experience from Africa and other parts of the world
also shows that for a TJ approach to be successful as well as legitimate in
delivering its objectives, the process of its design and implementation has not only
to be transparent and independent but also in compliance with the minimum

requirements of due process.%?

100 An important explanation for same, among others, could be the tension created in the country
following the rift between Prime Minister Abiy Ahmed and the then defense Minister, Lemma
Megerssa, due to the move taken by the Abiy government to transform Ethiopian Peoples’
Revolutionary Front (EPRDF) in to Prosperity Party (PP). The ‘sequencing of tasks’ was one of the
major claims aired by the latter in his interview with VOA (December 2019) as well as the once
dominant party under EPRDF, Tigray People’s Liberation Front (TPLF), for not buying the
EPRDF’s move towards PP. See https://amharic.voanews.com/a/5168431.html, (17 December
2019), Retrieved on 02 January 2021; See also Lemma Megerssa dismisses Medemer, Prosperity
Party (Translation of the full Interview), (November 29, 2019), available at:
https://addisstandard.com/news-alert-lemma-megerssa-dismisses-medemer-prosperity-party/,
Retrieved on 02 January 2021

101V/injamuri, Leslie and Snyder, Jack L., Law and Politics in Transitional Justice, (May 2015).
Annual Review of Political Science, 18 (1) 303-327, available at SSRN:
https://ssrn.com/abstract=2605446 Retrieved 26 December 2020

192 In line with that, Freeman notes that, such commissions tend to enjoy much public and
international support where its members are selected via a wider process of consultation aimed at
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In this regard, selecting the members of the reconciliation commission in the
Ethiopian case has proved controversial,'%® with the process can be put as non-
transparent and rushed, giving way to perceptions of political manipulation and
possible illegitimacy. There was no public participation in the development of the
commission’s enabling law, nor in the nomination and appointment of the
commission’s members. As a result, it has left huge assignment on the commission
to win the trust of Ethiopia’s diverse social and political groups. The Ethiopian
government also favored direct selection process than a more transparent and
participatory process of selection.’%* Even in an environment with little debate on
the integrity of the selected commissioners, it is important to take note that the
political nature of the selection process by itself might impact the commission’s

effectiveness and legitimacy.

Furthermore, as can be read from the preamble as well as article 5 of the
‘reconciliation commission’ proclamation, the commission was established with
very broad objectives including achieving lasting peace, justice, national unity and
reconciliation among Ethiopian Peoples. This indicates the absence of clarity on
whether the focus of TJ in Ethiopia’s case is on perpetrators of violations, and
hence punishment; or the political system and hence building a system of
governance based on constitutionalism, rule of law and respect of the rights of all;
or on victims and hence recognition of the injustice they suffered and healing; or
combinations of them. It is important to take note here that, while seeking the truth,

as discussed above, is daunting enough, seeking to go further and aim to reconcile

securing fair balance in the representations of political constituencies, ethnic or religious groups
or gender. Furthermore, Hayner advises on involving the public in the form of public debate and
discussion in crafting the terms of reference for the truth commission as well as in selecting the
commission’s members. See Freeman M., Truth Commissions and Procedural Fairness (Cambridge
University Press: New York, 2006); Hayner PB, Fifteen-Truth Commissions-1974 to 1994: A
Comparative Study. (1994) Human Rights Quarterly 16 (4)

103 See Ethiopia Press Agency, Scholars raise concern on some members of reconciliation
commission, (February 17, 2019), available at https://www.press.et/english/?p=2628#, Retrieved 02
January 2021

104 Proc. No. 1102/2018, n 69, Article 4
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like adding a task of immeasurably greater complexity. Consequently,
reconciliation is by nature inter-subjective and multiple as well as a very long and
complex process.!® Furthermore, it is important to note that such commission
needs to be formed on the basis of extensive public consultations and often work
best when their activities include significant public outreach and engagement.'®
The question, therefore, remains on how far this was done with regard to the
establishment of the reconciliation commission in the Ethiopian case. Within this
complexity and given a very broad objective, the commission assumed, the quest
for a balancing act between the need for justice to victims of past abuses and the
need for reconciliation and rapid transition to a new future appears improbable.
Therefore, ‘sequencing’ appears relevant as it, for instance, allows amnesties to be
granted to facilitate peace agreements or democratic transitions without

abandoning the idea of justice.

Concluding Remark

TJ as an approach to deal with the past in the aftermath of violent conflict or
authoritarian regimes has gained a global significance. It is becoming common to
see countries promoting a TJ mechanism in their vow towards democracy,
preventing conflict and building sustainable peace. However, TJ should not happen
just as routine and standard practice. While it can be argued that TJ approaches are
based on a fundamental belief in universal human rights, any TJ mechanism,
however, need to consider realities on the ground in a given country. At the same
time, it appears essential to identify a suitable starting point (sometimes there may

be sound reasons not to create one or to delay its establishment) which is dependent

105 With this regard, Lederach has argued that reconciliation requires the presence of four
ingredients: truth, mercy (or forgiveness), justice, and peace. If we have to look in to the “peace”
element, for instance, Lederach intends the notion of “positive peace” as an important ingredient for
reconciliation. The argument, therefore, is that a peace beyond the mere absence of direct violence
but also of structural violence is one of the important ingredients for reconciliation to take effect. In
other words, in the absence of same the effectiveness of an attempt of reconciliation in a given
country would be futile. See Lederach, J. P., Building peace: Sustainable reconciliation in divided
societies, (Washington, DC: United States Institute of Peace, 1997).

106 United Nations (2010), n 28
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on the specific situation in a society. In the end, each society, should indeed, must
choose its own path basing on specific contexts on the ground. The post-2018
Ethiopian case should be viewed with same note. When the Ethiopian government
decided to establish a reconciliation commission in February 2019, a question not
to miss is how far the TJ measure was free from mere instinct and bases on clear
understanding of such endeavors. This is because of certain options that are more
viable than others depending on the specific local contexts in the country. If justice
has to be sought to the multi-layered realities of the Ethiopian case, context
analyses need to be done. Not only that there need to determine different groups’
needs and positions in the country, a chosen TJ measure needs consideration and
alignment with the specific contexts for its palpability. That would be possible
through assessment of the various realities on the ground as possible. This applies
to the capturing and interpretation of the complex and interdependent factors at
play in the country’s pre and post-2018. In this regard, this article argued that the
TJ measures in the country lacked detailed context analysis in light of ‘the post-
2018 regime nature’ as well as ‘the contested past’. It also implicated issues like
lack of focus to ‘sequencing’ and possible ‘politicization’ of the TJ mechanism as

having all the potential to impact the viability/effectiveness of the process.

Therefore, if the TJ measure in the country has to end up with a success story, first,
conceptualizing it in light of the post-2018 regime nature in the country appears
imperative. This requires acknowledging the unique nature of the post-2018
political change in the country and devising a system where social and political
compliance to the measure can be best achieved. Second, it is important to make a
rational judgment of realities on the ground and caution against optimism. This
necessitates setting the ground where public debate can be sustained with a
minimum level of democracy in the country. This in turn urges to look for the
right, if not the perfect, opportunity by ensuring ‘relative stability’ in the country.
Third, careful sequencing of tasks and rendering a mechanism that potentially
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minimizes the politicization of the process also appear vital. The later especially is
impending given the challenge the democratic transformation process is already

facing from different actors in the country’s political landscape.
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Non-derogable Rights during State of Emergency: Evaluation of the Ethiopian
Legal Framework in Light of International Standards

Marew Abebe Salemot*
Abstract

Human rights are entitlements everyone enjoys merely for being human. These
rights are inter alia, inalienable, irreducible and inherent in every human being
who lives in society by its nature. Yet, the claims of the individual members of the
society to exercise these inherent rights cannot be treated in isolation for human
kind is a social being. Rather, it is conceived in the light of the network of rights
and duties within the society at large, and thus, there are also potential conflicts
between the claims of individuals and society at large. This requires the need to
have, at least, temporal suspension on fundamental human rights and freedoms for
the sake of social interests, the claims of other members of the society, and to make
the exercise of such claims (rights) meaningful. However, there are certain human
rights (non-derogable) that may never be suspended or restricted even during a
state of emergency. This article deals with how the Ethiopian Constitution
addresses these non- derogable human rights during a state of emergency.
Accordingly, the only non-derogable [human] rights under the Ethiopian
Constitution are the prohibition against inhuman treatment (Art.18), and the rights
to equality (Art.25). The Ethiopian constitutional listing of non-derogable rights is
far less than what the core international human rights instruments enumerate.
Remarkably, the Ethiopian Constitution includes a set of rights—nomenclature of
the state and self-determination— as non-derogable rights that are not recognized
as non-derogable under the core international human right instruments.
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1. Introduction

Human right is a concept derived from the doctrine of natural rights, which holds
that individuals, by virtue of their humanity, possess fundamental rights beyond
those prescribed by law.! Thus, the natural law approach asserts that human rights
emanate from the fact of being human and are, therefore, inherent in individuals?
whereas legal positivists do not agree on the view that human rights are rooted in
the natural law and natural rights. Currently, it is widely accepted that natural law

played a dominant part in the development of the notion of human rights.

Several scholars have developed alternative definitions of human rights. For
example, Jacques Maritain, in his book “The Right of Man”, stated that the human
person possesses rights because of the fact that is a person a whole master of
himself and of its acts, and which consequently is not merely a means to an end.*
Henry defined human rights as every one’s minimum reasonable demands up on
the rest of humanity....enjoyment of them is essential to the enjoyment of all other
rights.> The reason for this variance of the definition of human rights in modern
times seems to be the ideological,® moral, economic, legal and other differences

existing among nations and individuals.

!George, W. Human Rights in Africa: Enhancing Human Rights through the African Regional
Human Rights System, (Transnational Publishers 2003)
<https://lwww.semanticscholar.org/paper/Human-Rights-in-Africa%3A-Enhancing-Human-Rights-

the-Mugwanya/096b8426160276be9c20baa8aae77955970e2c45>accessed 27 July 2021.

2Paul, S. The International Law Human Rights, Human Rights Committee (Clarendon Press -
Oxford 1983)<
https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1148&con
text=yjil> accessed 02 January2021.

3 1bid

4Jacques M., The Man and the State, (CUA Press, 1998)<
https://books.google.com.et/books?id=7Pv_GF8ofGwC&printsec=frontcover&source=ghs_ge_sum
mary_r&cad=0#v=onepage&q&f=false > accessed 12 February 2021.

SHenry, S. The Lawful Rights of Mankind: An Introduction to the International Legal Code of
Human Rights (1980).

® Indeed, a number of theories can be identified on the nature of rights. Prominent among these are
the will theory, the interest theory, the claims theory, the entitlement theory and entitlement- plus
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Despite some divergence of definitions on the nature of human rights, there are
commonly accepted concepts pertaining to human rights. Currently, the notion that
human rights are grounded in natural law has got significance. Thus, human rights
are, by definition, rights in the strict sense of the term, entitlements that one has
simply for being human. The term human rights points to a source of humanity,
human nature, being a person or a human. Thus, apparently human rights have

humanity or human nature as their source.

Although everyone has the right to enjoy human rights, there may be conditions
that necessitate suspending the enjoyment of such (derogable) rights temporarily so
as to protect the interests of the public, the moral fabrics of the society and the state
itself. However, there are fundamental human rights, under international human
rights law that cannot be suspended even during a state of emergency and these
rights are non- derogable rights. Signatory states (including Ethiopia) to these
international legal instruments are also obliged to ensure the protection of

fundamental rights and freedoms.

The current Constitution of Ethiopia, promulgated in the year 1995, contains inter
alia a bill of rights that provides for the protection and promotion of fundamental
rights.” In addition to the Constitution, Ethiopia has ratified different regional and
international human right instruments including the International Covenant on
Civil and Political Rights (ICCPR), the International Covenant on Economic,
Social and Cultural Rights (ICESCR), the African Charter on Human and Peoples’
Rights (hereafter the African Charter) and other standards.® The Ethiopian

theory. For summary and the details of their difference from one another, see James W. Nickel,
Making Sense of Human Rights (2" ed, Oxford: Blackwell publishing 2006).

" The Constitution of the Federal Democratic Republic of Ethiopia (Ethiopia Constitution) of 1995.
See Ethiopian Constitution from Art.14 —28 for Human Rights and from Art. 29-44 for Democratic
Rights. https://www.wipo.int/edocs/lexdocs/laws/en/et/et007en.pdf.

8 Ethiopia has signed up to six of the core international human rights instruments. These are the
International Convention on the Elimination of All Forms of Racial Discrimination, International
Covenant on Civil and Political Rights, International Covenant on Economic, Social and Cultural
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Constitution, under Article 9, recognizes all these international agreements ratified
by Ethiopia to be an integral part of the law of the land. The Ethiopian
Constitution, under Article 13, also reaffirms that fundamental rights and freedoms
of the Constitution shall be interpreted in a manner conforming to the principles of

such international instruments.

The constitutional guarantee of human rights and fundamental freedoms, however,
are not without derogations. Such derogations have been provided in the
constitutional provisions due to various considerations such as protection of rights,
human dignity, national security, public health and protection of democratic values
on which the state is founded.® Derogations to fundamental human rights are not
made arbitrarily but should be justifiable within the established grounds and there
are fundamental rights—non-derogable human rights— that cannot be suspended
even during a state of emergency and remain non-derogable. The crux of this
research is to evaluate the Ethiopian constitutional protection of non-derogable
human rights and compare its (in) compatibility in light of the international
standards.

2. Protection of Non-Derogable Rights under the International and Regional

Legal Frameworks

The 1948 Universal Declaration of Human Rights (UDHR) is the first international
instrument that affirms the inviolable, inalienable and indivisible nature of human
rights. The UDHR reaffirms that these rights and freedoms may in no case be
exercised contrary to the purpose and principles of the United Nations. It further

states, “nothing in the declaration may be interpreted as implying for any state,

Rights, Convention on the Elimination of All Forms of Discrimination against Women, Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and Convention
on the Rights of the Child.

® The International Human Rights Instruments, HRI/CORE/ETH/2008, Core Document Forming the
Initial Part of the Reports of States Parties Ethiopia<
https://www.refworld.org/docid/4ad57afd0.html> accessed 12 February 2021.
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group or person any right to engage in any activity or perform any act aimed at the
destruction of any the rights and freedoms set forth herein” (UDHR, Art. 29(3) and
30). The UDHR does not have any such derogation clause aiming to permanently
suspend those fundamental human rights but UDHR under Article 29(2) has a
general limitation provisions which unequivocally stipulate that human rights can
be limited on the ground of safeguarding due recognition and respect for the rights
and freedoms of others and of meeting the just requirements of morality, public
order and the general welfare in a democratic society. However, UDHR, under its
Acrticle 29(3) and 30, specifically imposed duties on states to observe the extent of
limitations, which are provided in the covenant and limit the power of a state from
abusing the extent of limitations so as to destroy any of the rights and freedoms

recognized in the instrument.

Since the adoption of the UDHR, several global and regional human right
instruments have been devised and incorporated non-derogative clauses in their
provisions. One of the commonly cited legal frameworks,*® which include non-
derogable provisions, is ICCPR. ICCPR incorporated derogation clause under Art 4
and prohibits derogation from Art 6 (right to life), Art 7 (prohibition of torture), Art
8 (prohibition of slavery and servitude), Art 11 (prohibition of imprisonment for
inability to fulfill contractual obligation), Art 15 (prohibition of retrospective
criminal law), Art 16 (right to be recognized as a person), and Art 18 (freedom of

thought, conscience and religion).

The UN Human Rights Committee, in its General Comment Number 29, identified

additional non-derogable provisions, including: Article 2(1) (non-discrimination);

10 Actually, the first (regional) legal document that included non-derogable human rights in its
provision is the European Convention on Human Rights. Adopted in 1950, the European
Convention on Human Rights enumerates exclusively non- derogable rights. Article 15 of the
Convention prohibits derogation from Article 2 (right to life), Article 3 (prohibition of torture),
Article 4 (prohibition of slavery and forced labour) and Article 7 (prohibition of retrospective
criminal law).
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Article 3 (the right to an effective remedy); Article 14 (right to fair trial); and the
right to take proceedings before a court to challenge the lawfulness of detention
(Article 9(4) on habeas corpus). Unlike the previous international human right
legal frameworks, the African Charter does not have any derogation clause at all.!
Regarding the implication of the absence of derogation clauses under the African
Charter, Heyns argues that the absence of a derogation clause is one of the
weaknesses of the charter because it contains no restraining mechanism if states
disregard it.*2 However, Abdi Jibril argues that the omission of the derogation
clause under the African Charter is a deliberate positive move for the better

protection and promotion of human rights and is neither a mistake nor a defect.?
3. The Principles Governing State of Emergency

Derogation of human rights is the common feature of a state of emergency. The
above international and regional human right instruments, however, do not provide
a carte blanche to state’s parties. These treaties (with slight variations) lay down
the following conditions and requirements for a valid state of emergency and any
government’s resort to emergency powers must ascertain, among other, the
existence of an exceptional threat to the security of the state or its people. As a

governing principle, there should not be incompatibility of all emergency measures

1 Quguergouz, F. The African Charter on Human and Peoples’ Rights A comprehensive agenda for
human dignity and sustainable democracy in Africa (2003)
<https://brill.com/view/title/8983?language=en> accessed 22 August 2020.

12 C Heyns, The African regional human rights system: In need of reform? (2001)155, (1)
AFRICAN HUMAN RIGHTS LAW JOURNAL
<https://www.ahrlj.up.ac.za/images/ahrlj/2001/ahrlj_voll_no2_2001_shadrack_gutto.pdf>accessed
23

Septemeber 2020. See also L Sermet, The absence of a derogation clause from the African Charter
on Human and Peoples" Rights: A critical discussion, (2007)7 African Human Rights Law Journal
142

13 Abdi Jibril, Derogation from Constitutional Rights and its Implication under the African Charter
on Human and Peoples’ Rights (2013) 17 Law Democracy and Development 78
<https://law.uwc.ac.za/all-publications/ldd-items/derogation-from-constitutional-rights-and-its-
implication-under-the-african-charter-on-human-and-peoples-rights-pg-78 > accessed 27 February
2021.
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with the state's other international obligations and that the emergency measures
should not be used in a discriminatory manner. There will not also be derogation
from fundamental rights, listed as non-derogable rights under Article 4 of the
ICCPR. The other principle is that the emergency measure must be proportional to
the threat posed. Essentially, proportionality requires a court to ultimately
determine whether a measure of interference which is aimed at promoting a
legitimate public policy is either unacceptably broad in its application or has
imposed an excessive or unreasonable burden on certain individuals.!* The
principle of strict necessity is one of the basic requirements that any state party
intending to invoke to the right to derogate from human rights has to fulfill.*®
Necessity requires a balancing act to be made of the rights of the individual on the
one hand and the state or the community interests on the other. In order to make
that assessment, the government should justify its actions by making them establish
that interference is necessary in a democratic society. International mortification is
also a governing principle that a derogating state must notify other state parties of
the derogations through the depositary of the instrument, the U.N Secretary-
General in the case of ICCPR.® This requirement is useful to ensure international
supervision over derogation measures by other state parties or treaty monitoring

organs.

4. State of Emergency as a Ground for Derogation of Human Rights under

the Ethiopian Constitution

Emergency situations, which cannot be brought under control using the regular law

enforcement mechanism, might happen either in the whole country or a particular

14 In General Comment 31, the Human Rights Committee has affirmed the notion of proportionality
to the application and implementation of the ICCPR, adding that, “In no case may the limitations be
applied or invoked in a manner that would impair the essence of a Covenant right.”

15 Art. 4 of ICCPR, Art. 15 of ECHR and Art.27 of the American Convention of Human Rights.

6 ICCPR Art.4
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locality. Such emergency situations require the action of the state in question to
declare a state of emergency. Under such circumstances, the state is excused from
complying with some of its constitutional and international provisions that are
necessary to avert the imminent danger the country faces.!” The Pairs Minimum
Standards of Human Rights!® defines ‘state of emergency’ as an exceptional
situation of crisis or public danger, actual, or imminent, which affects the whole
population of the area to which the declaration applies and constitutes threat to the
organized life of the community. With the notable exception of the African
Charter, the ICCPR recognizes the right of states to suspend human rights’ norms

during the state of emergency that threatens the life of the nation.*®

Then, there comes the duty of a state to weigh between an individual’s rights to
exercise his or her fundamental right and social (national) interest at large because
the interest of citizens cannot be independent and self-sufficient apart from the
state. In a condition where the state's foundation is shaken and its very existence is
threatened, there is a need to declare a state of emergency and derogate most rights

until the normalization of the situation.?°

The conditions that can rationalize derogations— as per the Ethiopian Constitution
under Article 93— are breakdown of law and order, which cannot be controlled by
the regular law enforcement agencies, incidence of an external invasion or the
occurrence of a natural disaster or an epidemic. The Ethiopian Constitution gives

the Council of Ministers the power to decree a state of emergency should external

Joan, H. Derogation from Human Rights Treaties in Public Emergencies (1981).

18 The Paris Minimum Standards of Human Rights Norms in a state of Emergency which is meant
to help States and human rights monitoring bodies to better appreciate the meaning, scope, and
effects of states of emergency on human rights obligations of states.

®Nicbolas, H, State of Emergency in the Post-Apartheid South Africa (1990) 21 Colum. Hum.
RTS. L Rev 139- 142,

20 Seott, P. Reconceptualizing States of Emergency under International Human Rights Law: Theory,
Legal  Doctrine, and  Politics  (2013) 34  MICH. J. INTL L. 491
<https://repository.law.umich.edu/mjil/vol34/iss3/1/> accessed 09 January 2021.
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invasion, breakdown of law and order, which endangers the constitutional order,
and which cannot be controlled by regular law enforcement agencies and
personnel; and natural disasters, or an epidemic occurs.? While the Ethiopian
Constitution refers to ‘breakdown of law and order which endangers the
constitutional order’ to justify declaring a state of emergency, the Constitution does
not demonstrate what these vague phrases mean. As a result, the Council of
Ministers which has the power to declare a state of emergency has used this ground
as a pretext to suspend fundamental rights ‘to the extent necessary’ to avert the
conditions.?? Being a subjective interpretation and left for a political organ, the
Council of Ministers has so far manipulated it to decide on its whims and protected
the existing regimes at the expense of basic human rights. In practice, a breakdown
of law and order could include public disturbance or violence caused by riots or

rebellions.?

During a state of emergency, the Ethiopian Constitution under Art 93 authorizes
the Council of Ministers to suspend most fundamental human rights (including the
right to life) under the guise of ‘the extent necessary’ to avert the situation. Only
few rights, less than what ICCPR and other international legal instruments decree,
remain non-derogable during a state of emergency. The exclusive listing of non-
derogable rights during a state of emergency under Article 93 of the Ethiopian
Constitution are: Article 1 which describes the nomenclature of the state ‘the

Federal Democratic Republic of Ethiopia’; Article 18 which prohibits inhumane

2L The Council of Ministers has the power to decree a state of emergency. The decree should be
presented to the House of Peoples’ Representatives within forty-eight hours if it is in session and
within fifteen days if it is not in session. After consideration, the Council of Ministers’ decree has to
be accepted by a two third majority of the House of Peoples’ Representatives to remain in effect
through a State of Emergency Proclamation, see Ethiopian Constitution, Art.93.

22 Ethiopia Constitution Art 93(3)(C) states that in the exercise of its emergency powers the Council
of Ministers can suspend or limit all fundamental rights except those rights provided under Articles
1,18,25 and sub-articles land of Article 39 of this Constitution.

BAbdi, Jibril, ‘Distinguishing Limitation on Constitutional Rights from their Suspension: A
Comment  on the CuUD Case (2013) Haramaya Law Review 1(2)
<https://www.ajol.info/index.php/hlr/article/view/98577> accessed 10 December 2020.
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treatment; Article 25 which guarantees equality of everyone before the law and
equal protection of the law, and Article 39 which guarantee every Nation,
Nationality and People in Ethiopia to have an unconditional right to self-

determination, including the right to secession.

Although the ICCPR under Article 4(3) obliges state parties (including Ethiopia) to
give international notification and about its legality, the Ethiopian Constitution
does not have any provision that puts the responsibility to do so. When it comes to
the Ethiopian practical experience, the requirement of official proclamation and
publicity was partially fulfilled. The 2016 State of Emergency Proclamation and
Regulation had been published on the official Federal Negarit Gazette?* but not the
2018 State of Emergency Proclamation.?® Nevertheless, the approval Proclamation
of the 2018 State of Emergency was published in the Federal Negarit Gazette.?®
However, all the publication on the official Negarit Gazette came days after the
emergency decree took effect. For example, the 2016 state of emergency
proclamation was published on the Negart Gazette on 25th October 2016 while its
effective date started on 8th October, 2016. Ethiopia also did not give a letter of
notification to the UN when it derogated even fundamental rights including
freedom of speech, movement, the right to peaceful assembly and demonstration
during the last 2016 and 2018 state of emergencies.?’Article 14(5) of State of
Emergency Proclamation No.1/2016 required the Prime Minister to declare the
promulgation of the State of Emergency Proclamations through mass media and it

was practically done accordingly.?®

24 Proclamation No. 1/2016; Regulation 391/2016.

% proclamation N0.1/2016; Ratification Proclamation No. 984/2016.

% proclamation N0.1083/2018

2"United Nations Treaty Collection (2018).
http://www.treaties.un.org/pages/showDetails.aspx?0bjid=0800000280004bf5
28 Proclamation No.1/2016, art. 14(5)
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The principle of legality requires that laws shall be available and accessible to the
public. Apart from reports in the media, the exact content of the State of
Emergency Proclamation was not immediately officially available to the public, in
violation of this principle of legality. The failure to make the text publicly available
also fails to meet requirements of national law, specifically, the requirement that all

legal proclamations be published in Ethiopia’s Gazette.

The fact that the Constitution under Article 93(5) empowers the House of Peoples’
Representatives (Ethiopia’s lower House), while approving the declared state of
emergency to establish a State of Emergency Inquiry Board having seven persons
from its members and legal experts, there had practically been a ‘State of
Emergency Command Post’ established. It gives sweeping powers to the
Command Post such as to arrest suspects without a court warrant; determine the
measures to be taken on perpetrators of prohibited acts; issue directives which
further restrict human rights and freedoms; and put arrested individuals into the so-
called ‘rehabilitation centers’.?® Of course, the legal establishment of such a State
of Emergency Command Post is unconstitutional. The detailed establishment
benchmarks on the neutrality and integrity of the members of the Inquiry Board,
and their work procedure is neither indicated in the Constitution nor referred as a
matter to be determined by subsidiary laws.2® The Constitution is also silent on the
proportion of the Inquiry Board members to be chosen from the members of the

House of Peoples’ Representatives and legal experts.

29See Proclamation No .1/2016, art 4; Proclamation 2/2018, art 6; Regulation No. 391/2016, art 3;
Directive No.1 for the Execution of the State of Emergency Issued by the State of Emergency
Command Post, art 31; Proclamation 3/2020, a State of Emergency Proclamation Enacted to
Counter and Control the Spread of COVID-19 and Mitigate Its Impact 2(6).

3Yibeltal Assefa, Upholding International Human Rights Obligations during a State of Emergency:
An Appraisal of the Ethiopian Experience (2019) Addis Ababa University, MA thesis unpublished
<http://213.55.95.56/bitstream/handle/123456789/16609/Y ibeltal%20Assefa%20L LM %20Thesis.p
df?sequence=1&isAllowed=y> accessed 20 October 2020.
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The Constitution states that a state of emergency decreed by the Council of
Ministers, if approved by the two-thirds majority vote of the House of Peoples’
Representatives, can remain in effect up to six months and there is a possibility that
the state of emergency will be renewed every four months successively. The
wording of ‘renewing successively’ may give the Council of ministers, the political
body, to have unlimited power to extend the state of emergency eventually paving
the way for entrenched emergencies. This is because the Ethiopian Constitution
neither puts a maximum limit on the number of renewals of an emergency decree
nor mentions circumstances to extend emergency declarations.! The extensions of
state of emergency, according to the Paris Standards, should be subjected to a
priori legislative approval. However, the 2016 state of emergency declared in
Ethiopia — that had been in force for ten months — was extended without prior

legislative approval and did not meet majority support of the parliament.®?

In terms of proportionality, both in 2016 and 2018, the government violated the
requirement of proportionality by declaring a nationwide state of emergency while
its causes took place in some parts of the country. The 2016 state of emergency
proclamation provided contradictory statements by stating, under its preamble

provision, that “illegal activities [are] committed in some parts of the country” but

31 According to Article 93(3) of the Ethiopia Constitution ‘a state of emergency decreed by the
Council of Ministers, if approved by the House of Peoples’ Representatives, can remain in effect up
to six months. The House of Peoples’ Representatives may, by a two-thirds majority vote, allow the
state of emergency proclamation to be renewed every four months successively’.

32 Ethiopian Human Rights Project (EHRP), The State of Emergency (2016-2017): Its Cause and
Impact, (2018); Human Rights Council (HRCO), 142nd Special Report: Human Rights Violations
committed during the State of Emergency in Ethiopia, (2017), [hereinafter HRCO, Special Report
142], (available at
https://www.uwyo.edu/law/_files/docs/international%20human%20rights/reports/ethiopia-human-
rights-report-2- july18.pdf,) (accessed on June 12, 2020); Human Rights Watch, Legal Analysis of
Ethiopia’s State of Emergency, (2016), http://www.hrw.org/report/2016, (accessed July 30, 2020):
Amnesty International, Commentary on Ethiopian State of Emergency, (2018) available at
https://www.amnesty.org/download/Documents/AFR2579822018ENGL ISH.PDF (accessed on May
3, 2020).
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[Note] Non-derogable Rights during State of Emergency ...

under Article 3(1) it states that “[Emergency] Proclamation shall be applicable in

all parts of the country.”®3

Thus, State of Emergency Provisions under the Ethiopian Constitution fail to meet
the requirements of legality, notification, necessity and proportionality set out in
the ICCPR and the country has failed to uphold some of the fundamental
requirements while exercising its emergency powers. Generally, unless the
Ethiopian Constitution is compatible with the international legal instruments when
it comes to state of emergency, the government may violate even those
fundamental rights under the guise of state of emergency. This is because there is a
plethora of evidence that shows the direct correlation between state of emergency

and gross human rights violations.
5. Non-Derogable Human Rights under the Ethiopian Constitution

The Ethiopian Constitution under Article 9 accepts all international agreements
ratified as an integral part of the law of the land. Hence, those non-derogable
human rights under ICCPR are supposed to be non-derogable under the Ethiopian
Constitution as well. Hence, the Ethiopian Constitution recognizes the following
rights as non-derogable rights during a state of emergency: the right to equality and
prohibition of inhuman treatment, the nomenclature of the state and self-
determination. The Ethiopian Constitution does not recognize the generally
recognized non-derogable human rights in international instruments of human
rights which include the right to life, freedom of religion, thought and conscience,
the non-imprisonment for contractual obligation, non-retroactivity of a criminal
law and recognition as a person before the law as non-derogable rights. Despite
this, the Constitution under Article 93 adds to the list a set of rights that are not

non-derogable embodied in the ICCPR: the nomenclature of the state and self-

33See the Preambular Provision of Proclamation N0.1/2016 & art 3(1).
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determination. But the very right to life3* with its pre-eminence nature having a
value of infusing the entirety of other human rights is not provided in the list of
non-derogable rights under the Ethiopian Constitution. This is in violation of
ICCPR as Ethiopia is a state party to it and the Ethiopian Constitution under Article
13(2) states that the bill of rights will be interpreted in a manner conforming to the

principles of international instruments adopted by Ethiopia.*®

The Human Rights Committee, whenever legal inconsistencies exist between the
international legal frameworks and states; require such states to change even their
constitutions when the latter allows derogation from rights that are listed under
Article 4 of the ICCPR as non-derogable. For example, the Constitution of
Tanzania expressly allows derogation from the right to life.®® In its concluding
observation on Tanzania’s report, the Human Rights Committee observed that
“[cloncern is expressed over the constitutional provisions allowing derogations
from the right to life, which are not compatible with Article 4 of the Covenant. In
this regard, changes are clearly necessary.”3’ This is because the ICCPR in Article
4(1) and 5(2) expressly prohibits derogations, which are inconsistent with other
obligations under international law. Thus, it is unjustifiably making the right to life
as a derogable right under the Ethiopian Constitution in violation of its
commitment to the international and regional human rights legal instruments. This
is because it is, of course, self-evident that without the right to life, it is not

possible to enjoy other human rights.

3 The right to life is fundamental and non-derogable. The right to life is given particular pre-
eminence in international law because all other rights are rendered meaningless in its absence. The
pre-eminence nature of the right to life is recognised as a value which then infuses the entirety of
human rights. See Building Human Rights Into Practice A Training Manual on International Human
Rights Law The Bingham Centre for the Rule of Law London, UK, February 2012.

35 Ethiopian Constitution under Article 13(2)

% Constitution of the United Republic Of Tanzania (as amended), passed on 25 April 1977, Art.
31(2).

$"Concluding Observation ICCPR, United Republic of Tanzania, A/48/40 vol. 1 (1993) 35 at para
171.
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Another right that should have been non-derogable even during a state of
emergency is child rights. Since the Convention on the Rights of the Child (CRC)
to which Ethiopia is a state party® has no derogation clause, the state shall accord
special protection to children and all actions (including state of emergency)
undertaken by the state shall be to the best interest of the child. Accordingly, the
[right of Children] under Art 36 of the Ethiopian Constitution should have been
non-derogable status but one cannot, in fact, find the right of children under the

lists of non-derogable rights from the Ethiopian Constitution.

Concerning non-derogable rights, one can easily read two self-contradictory
constitutional provisions from the Ethiopian Constitution i.e. Art 13 and 93.While
the former accepts all non- derogable rights set under ICCPR, the latter restricts
these rights only to four non-derogable rights. This section examines these non-
derogable rights recognized by the Ethiopian Constitution and the justifications

provided.

One of the four non-derogable rights listed under Article 1 of the Ethiopian
Constitution is the nomenclature of the state ‘the Federal Democratic Republic of
Ethiopia’. Under the nomenclature of the state, the Ethiopian Constitution declares
the type of ‘state’ to be established® a federal and democratic Republic of
Ethiopia’. This implies that a state of emergency will not, in any way, affect the
federal structure of Ethiopia. Question will arise if, at all, this is human right. The
Ethiopian Constitution, unlike ICCPR and the African Charter, remarkably
deviates from the generally agreed legal frameworks and allows each ethnic group
to exercise their self-determination. But one may still ask how the group rights of

‘self-determination, including secession’ can be achieved during a state of

38 Ethiopia ratified the Convention on the Rights of the Child (CRC) on 14 May 1991. See United
Nations Treaty Collections at http://treaties.un.org/Pages/ViewDetails.aspx?src
=TREATY&mtdsg_no=IV-11&chapter=4&Ilang=en (accessed on 13 September 2020).
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emergency as far as fundamental rights including the right to movement is

restricted.

The second non-derogable right, according to the Ethiopian Constitution, is ‘the
prohibition of inhuman treatment’. The Constitution under Article 18 provides that
everyone has the right to protection against cruel, inhuman or degrading treatment
of punishment. The Constitution, under Article 18, provides for the prohibition of
slavery or servitude including forced or compulsory labor. Unlike the ICCPR,*
prohibition of trafficking is a non-derogable right under the Ethiopian Constitution.
With regard to forced labor, though it is listed under Article 18, service exacted
during an emergency or calamity threatening the life or wellbeing of the
community falls under the exception of forced labor. The ICCPR, similarly,

provides for the prohibition of forced labor except for certain practices.

The third non-derogable right, unlike any other regional and international human
rights frameworks, designated under the Ethiopian Constitution is the right to ‘self-
determination, including secession’. The Ethiopian Constitution under Article 39
allows each nation, nationality and people to have the right to self-determination.
The Constitution further goes to give unconditional rights to these different groups
to exercise the right of secession.*® Although the right to self-determination is
provided under the ICCPR and other human rights instruments, the unconditional
right to secede is not incorporated in the conventions. The African Charter under
Article 20 allows the right to self-determination; which states that all people have
the inalienable and unquestionable right to self-determination. Although self-

determination is not included in the list of non-derogation rights under the ICCPR

39 In the drafting process of the ICCPR it was suggested that trafficking be included in the definition
of slavery but was suggested that is should only deal with slave trade.

40 Haile believes that the right to self-determination until secession is copied from the Soviet Union
which eventually disintegrated. Minasse Haile, ‘comparing human rights in two Ethiopian
constitutions: The Emperor's and the Republic’s;--Cucullus non facit monachum'13 (2005) Cardozo
Journal of International and Comparative law.
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and the African Charter, the Ethiopian Constitution listed [self-determination
including secession] as one of the non-derogable rights during a state of
emergency. This is due to Ethiopia, as a federal state, proclaims self-determination
including secession as the two important pillars of the current Constitution. States
can give a wider protection of rights by expanding the list of absolute rights in their
respective constitutions and the inclusion of self-determination and secession under
the Ethiopian Constitution as non-derogable is commendable. Of course, exercising
secession is practically impossible during a state of emergency while other rights,
including the right to life and movement, are derogated by the Ethiopian
Constitution. However, it can be understood as the framers of the Ethiopian
Constitution tried to signify the place and position of Art 39 by making it non-

derogable, even knowing the exercise might be difficult in times of emergency.

The fourth and the last non-derogable right under the Ethiopian Constitution is the
‘the right to equality’. The Ethiopian Constitution under Article 25 affirms equality
of all persons before the law and equal protection of the law without any
discrimination based on race, nation, nationality or other social origin color or sex,
language, religion, political or other opinion, property, birth or status. The African
Charter under Article 3 states that everyone is equal before the law and is entitled
to equal protection of the law.*! Despite the fact that equality is not included as one
of the non-derogable rights under the ICCPR, the United Nations Human Rights
Committee (UNHRC) has opined that there are elements or dimensions of the right
to non-discrimination that cannot be derogated from in any circumstance.*? In line
to this, the Ethiopian Constitution to make the right to equality as non-derogable

right is appreciable.

4African Charter Art. 3, which provide the right against discrimination, by providing a general
equality requirement.

42 Human Rights Committee General Comment (1982) 8(16) Article 9 adopted at its 378™ meeting
sixteen sessions.
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Generally, the above analysis depicts that the government, when declaring state of
emergency, always disregards Article 9 and 13 of the Ethiopian Constitution,
which oblige all international agreements ratified by Ethiopia to be an integral part
of the law of the land and the fundamental rights to be interpreted in a manner
conforming to the principles of UDHR and ICCPR. The reliance of Ethiopia on its
whims and domestic provisions to derogate human rights contravenes international
human rights norms. The government uses the state of emergency as a pretext to
silence dissent and evading legal responsibility for doing so. As a result, the
government violates even those fundamental rights under the guise of a state of
emergency. Of course, the government officially admitted its own wrongdoings
(mainly its rampant human right abuses) during the state of emergency against the
people over the years and offered a public apology.** Human Rights Watch also
rightly noted that the state of emergency directive in Ethiopia imposes sweeping
and vaguely worded restrictions on basic rights beyond what is permitted by
international law.* Thus, the Ethiopian Constitution fails to comply with ICCPR’s
norms when it comes to the non-derogable human rights during a state of

emergency.

4 Prime Minister Abiy Ahimed, Inaugural Address to the HoPR, (Apr. 2, 2018) available at
https://www.opride.com/2018/04/03/english-partial-transcript-of-ethiopian-prime-minister-abiy-
ahmeds-inaugural-address/ (accessed on May 13, 2020.)

4 Ethiopian Human Rights Project (EHRP), The State of Emergency (2016-2017): Its Cause and
Impact, (2018); Human Rights Council (HRCO), 142nd Special Report: Human Rights Violations
committed during the State of Emergency in Ethiopia, (2017), [hereinafter HRCO, Special Report
142], (available at
https://www.uwyo.edu/law/_files/docs/international%20human%20rights/reports/ethiopia-human-
rights-report-2- july18.pdf,) (accessed on June 12, 2020); Human Rights Watch, Legal Analysis of
Ethiopia’s State of Emergency, (2016), http://www.hrw.org/report/2016, (accessed Aug 30, 2020):
Amnesty International, Commentary on Ethiopian State of Emergency, (2018) available at
https://www.amnesty.org/download/Documents/AFR2579822018ENGLISH.PDF  (accessed on
March 3, 2020).
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Conclusion

The Ethiopian Constitution accepts all international agreements ratified as an
integral part of the law of the land but the Constitution does not incorporate the
most generally recognized non-derogable rights as non-derogable rights. The
Ethiopian Constitutional listing of non-derogable rights is far less than what the
core international human rights instruments enumerate under Art 4. Under the
Ethiopian Constitution, the right to life is recognition as a person before the law
and the non-imprisonment for contractual obligation is absent from the set of non-
derogable rights. The Ethiopian Constitution recognizes only two human rights as
non-derogable rights during a state of emergency: the right to equality and
prohibition of inhuman treatment. Remarkably, the Ethiopian Constitution includes
a set of rights — nomenclature of the state and self-determination (group rights)-as
non-derogable rights that are not recognized as non-derogable under the core
international human rights instruments. Of course, these rights are not human
rights. Although the core international human rights instruments oblige state parties
(including Ethiopia) to give international notification, the Ethiopian Constitution
does not have any provision that puts the responsibility to do so. As a result,
Ethiopia did not give a letter of notification to the UN when it declared a state of

emergency and derogated fundamental rights.

A bona fide proclamation of the public emergency permits derogation from
specified obligations in the ICCPR, but does not authorize a general departure from
international obligations. Therefore, Art. 93 (4)(C) of the Ethiopian Constitution
needs to be amended since it fails to list those non-derogable rights envisaged by
international human rights instruments to which Ethiopian is a party. In the
meantime, the failure of the Ethiopian Constitution to list explicitly all non-
derogable rights as envisaged by core international human rights instruments can
be solved by citing Art. 9(4) and 13(2) of the Constitution, which accepts
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international agreements to be an integral part of the law of the land. The
fundamental rights also should be interpreted in a manner conforming to the

principles of those core international human rights instruments adopted by
Ethiopia.
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[Case Comment] Appraising the Interplay of Ethiopian Cassation Division’s and House of
Federation’s ...

Appraising the Interplay of Ethiopian Cassation Division’s and House of
Federation’s Jurisprudence on (In)applicability Discourse of Period of
Limitation to Rural Land: Case Analysis

Fesseha Negash Fantaye*
Abstract

This analysis aims to appraise the nexus between Cassation division’s and House
of Federation (HoF)’s jurisprudence on (in)applicability discourse of prescriptive
limitation to rural land claims. The Federal Supreme Court Cassation Division is
the highest bench of Ethiopian regular court whilst the HoF is an institution
empowered to interpret the constitution. While their decisions serve as laws, the
decisions of the latter bind those of the former. Yet, both are established to guard
constitutionally granted rights, and a right to land is one spectrum of these rights.
In Ethiopia, land is a common property that could not be provided for sale. Thus,
rural land law has exhaustively listed and limited schemes of access to rural land.
Nonetheless, it is penumbra whether prescriptive limitation is applicable to rural
land claims. As a result, different cases have been decided by these institutions at
different time. The author assessed some of these institutions’ decisions to appraise
whether they have similar jurisprudence or not. The assessment reveals that
cassation division has not yet developed clear jurisprudence, whilst the HoF has
developed peasants’ right of non-eviction jurisprudence. Thus, cassation division
must develop clear jurisprudence that acknowledges the HoF's jurisprudence, and
the legal and policy frameworks pertaining to land.

Keywords: Cassation Division, House of Federation, Prescriptive Limitation,
Rural Land
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1. Introduction

In Ethiopia, property rights are constitutionally protected. The constitution and its
subordinate rural land laws incontrovertibly and strictly control scheme of access
to rural land. Hence, these laws have acknowledged only government grant,
inheritance, gift and lease as the only modes of access to rural land.

However, the constitution and rural land law, except that of Amhara regional
state!, have not answered whether prescriptive limitation? could be used as scheme
of access to rural land is permitted or prohibited. This silence paves the way for the
persistence of controversies regarding the applicability of prescriptive limitation to
rural land claims. Due to the controversies, cases with this issue have been
repeatedly flooding to Cassation Division, and, to the HoF for interpretation of the

constitution.

However, cassation division has not yet developed straightforward and catches-all-
basket jurisprudence on the (in)applicability of prescriptive limitation to rural land
claims. On some cases, it opines that prescriptive limitation is applicable to rural
land, while on other cases, it argues that prescriptive limitation is inapplicable to

!Amhara Regional State Rural Land Proclamation No.252/2017, article 55. This provision clearly
states that anyone who is found using to rural land without lawful acquisition could not cling to
statutory defense when he is required to leave it.

2 Basically, prescriptive limitation refers to a legal principle that either abrogates existing rights or
bestows non — existing rights, especially property rights. However, there is no consensus among
scholars on the justification for inclusion and exclusion of this principle. Some open the battle of
controversies over prescriptive limitation stating that one hundred years ago and century latter, we
are searching for a satisfactory answer to the quest what is the justification for depriving a man of
his rights, pure evil as far as it goes, in consequence of lapse of time. See Tyler T. Ochea and
Andrew Wistrich, ‘The Puzzling Purpose of Statute of Limitation” (1997) 28 Pacific Law Journal
453, 454. Moreover, there are ‘for, against and intermediate’ arguments over the applicability of
prescriptive limitations to limit property rights. It is argued that the interplay of these arguments
contributes for the development of other three categories of arguments; viz. plaintiff interest
argument, defendant interest argument, and public interest argument to justify (in)applicability
debates of prescriptive limitation. See [Ireland] Law Reform Commission, Report, ‘Limitation of
Actions’ (December 2011) 18-22. Hence, it is understood that prescriptive limitation is the product
of the interplay among plaintiff interest, defendant interest and public interest arguments
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rural land. Nonetheless, the HoF is consistently declaring that the application of

prescriptive limitation to rural land claims contravenes constitutionally granted

right against eviction, for peasants and pastoralists, from their possession of land.

Thus, even though the jurisprudence of these institutions ought to have been
convergent, the Cassation Division’s and the HoF’s jurisprudence on the

administration of prescriptive limitation are practically tracking to divergence.

With this issue in mind, this commentary is structured into five sections. The
subsequent section will assess whether prescriptive limitation is applicable to rural
land in Ethiopia. Then, section two and three will present the analysis of the
jurisprudence of cassation division and the HoF on the (in)applicability discourse
of prescriptive limitation to rural land claims. The penultimate section deals with
the nexus between HoF’s and cassation division’s jurisprudence on applicability of
prescriptive limitation to rural land claims. The last one is set for conclusions and

recommendations.

2. The Legal Status on applicability of Prescriptive Limitation to Rural
Land in Ethiopia
2.1.Prescriptive Limitation

Prescriptive limitation refers to the statutory rule that limits the various period of
time available to a person to initiate different claims, which, unless otherwise
commenced timely, statutory bars and extinguishes procedural and substantive
rights. Law of limitation can be categorized into two main sorts. The first Sort is
limitation, where the expiration of the time prescribed for the right itself is barred,

and the second one is the expiration of the time the remedy is barred, but not the
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substantive right itself.> Sometimes the latter category is known as statutory

limitation, while the former one is known as period of prescription.*

Notwithstanding to this cataloging, some argue since rule of limitation signifies a
rule that allows person to bring claims [within] specific amount of time, running
from specified date, within which to bring an action against the defendant and if
does not begin proceedings within the time allowed, the action will be statutory
barred. In here, the rule of limitation operates as a procedural defense to claim that

has been brought outside the specified time®.

Yet, this does not seem a water holding postulation of the concept. Ethiopian
cassation division,® as showcase, had interpreted statutory and prescriptive
limitations as they are conceptually two different things. Continuing its analysis,
the division held that prescriptive limitation does not serve as a procedural defense
like statutory limitation but as merit whether the defendant holds a given property
according to the law for prescribed period of time.

On top of this, prescription per se has two categories — liberative and acquisitive
prescription.” While the former bars lawsuit, the latter serves as the acquisition of
title to things [immovable property] by open and continuous possession over
statutory period.® Moreover, it is worth noting the concept of prescription is

broader than that of statutory limitation. Statutory limitation is statute that

3 Ogbonnah Medobic C. And C. C. Wigwe, ‘Statute Of Limitation Vis-A-Vis Compulsory
Acquisition In Nigeria’ (2018) 8(1) Journal of Property Law and Contemporary Issues 406, 406

4 Biruk Haile, ‘Period of Limitation Applicable To Claims over Immovable Property under
Ethiopian Law: Gateway to Hindsight Scrutiny of Legality of Nationalization of Immovable? Case
Analysis’ (2012) 4(1) Jimma University Journal Of Law 178, 183-185

5 [Ireland] Law Reform Commission (n 2)1-2

6 Abdul Mohamed Vs Zebenay Haile (Federal Supreme Court, 2010, Cassation Civil Case No.
53328, Federal Supreme Court Cassation Division Decision, Vol.11, 536 — 538)

" Tilahun Teshoma, Basic Principle Of Ethiopian Contract Of Law (Amharic version, 3" ed., AAU
Printing Press, 2007) 181

8 Black’s Law Dictionary (7" ed., West Publishing Co., 1979,) 1201
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establishes time limit for suing,® while prescriptive limitation affects substantive

[ownership] rights.°

Nonetheless, some note that these two notions have no difference in concept,
rather their difference is only in the vernacular of different jurisdictions. Thus, for
example, in English — statute of limitation, in Dutch — verjaring, in French —
prescription, in Germany — verjahrung, in Italian — prescrizione, and in Spanish —
prescripcion.!* At this juncture, it is better to look beyond the terminology game
and conjure up that statutory limitation could either be the one that affect
substantive rights or one that affect procedural rights only. Moreover, ordinary
period of limitation is considered as procedural defense whilst prescriptive

limitation is entertained as a merit of the case.
2.2. De Jure Schemes of Access to Rural Land in Ethiopia: Since 1991

Constitutionally, the federal government is empowered to enact the framework of
land law, while regional states are entrusted to administer land according to federal
laws.*2 Consequently, the federal Government issued framework rural land
proclamation.® Pursuant to this framework law, all regional states enacted their

own rural land laws.™*

As per these laws, rural landholder could not enjoy full ownership right over

his/her land. Full ownership rights over land refers to ‘human territorial

% Ibid 1201~1422, Medobic and Wigwe (n 3) 406

0 Biruk (n4)184-5

1 R.A. Kok, ‘Statutory Limitation In International Criminal Law’ (PHD Dissertation, University Of
Amsterdam 2007) 24

12 Federal Democratic Republic Of Ethiopian Constitution Proclamation, 1995, Article 51(5) Cum
52(2)(D), Proclamation N0.1/1995, Fed Neg. Gaz., Year 1, No.1

13 Federal Rural Land Administration Proclamation, 1997, Proclamation No. 89/1987, Fed Neg.
Gaz., Year 3, No.54 (repealed). Now, Federal Democratic Republic Of Ethiopia Rural Land
Administration and Land Use Proclamation, 2005, Proclamation No. 456/2005, Fed. Neg. Gaz.,
Year 11, No.44.

14 As an example, one can take Oromia Regional state’s Proclamation to Amend the Proclamation
No0.56/2002, 70/2003, and 103/2005 of Oromia Rural Land Administration and Use Proclamation,
2007, Proclamation No.130/2007, Megaleta Oromia, Year 15, No. 12-138/1999.
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imperative’, which denotes, ‘this land is mine, mine to use and enjoy’, ‘mine to
treat as I wish’.1® However, access to rural land in Ethiopia is determined by rural
land laws. These laws exhaustively list de jure schemes of access to rural land and
these schemes are limited to government grant, inheritance and gift'® and lease.!’
Save these schemes, access to rural land through other means is an unconstitutional

act.

2.3. The Status of Legal Framework on (in)applicability of Prescriptive
Limitation to Rural Land in Ethiopia

The federal and regional states rural land laws, except that of Amhara regional
state,*® do not provide clear answer on whether prescriptive limitation is applicable
to rural land or not. This silence pave the way for the persistence of polarized
arguments on the (in)applicability of prescriptive limitation to rural land. Some
scholars argue that period of limitation for all civil claims are a principle, while
exclusionary rule is an exception by its nature. Thus, the failure of a given law to
provide special period of limitation for certain civil claims does not mean that they
automatically excluded from the subject of period of limitation, rather they will be
governed by the ten years’ general period of limitation that is stipulated under

article 1845 of the Ethiopian civil code®®.

According to this position, period of limitation is a default rule. However, cassation
division in Dawit Mesfin Vs Governmental Housing Agency reversed the lower

courts’ decisions that upheld default rule; arguing that Ethiopian law does not

15 Neil Meyer, ‘Introduction To Property Rights’ In Neil Meyer (ed.), Property Rights: A Primer,
(university of Idaho, 2001) 4

16 Article 5 Of Both Federal and Oromia Regional State Rural Land Proclamation (Government
Grant), Article 2(4) Of Federal Rural Land Proclamation, and Article 6(1) Cum 9 Of Oromia
Regional State Rural Land Proclamation.

17 Article 2(4) Of Federal Rural Land Proclamation and Article 10 Of Oromia Regional State Rural
Land Proclamation

18 Article 55 of Amhara Regional State Rural Land Proclamation No.252/2017

19 Andualm Eshetu, ‘Revisiting The Application Of The Ten Years General Period Of Limitation:
Judicial Discretion To Disregard Article 1845 Of The Civil Code’ (2015) 6(1) Bahir Dar University
Journal Of Law 1, 45
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provide period of limitation for some claims over immovable property. The

Division, then, decided prescriptive limitation is inapplicable to claims over
immovable property.?° Yet, this decision did not convince some scholars. Biruk,
for instance, argues against this decision stating that not only civil action but also
criminal actions except grave crimes like genocide and crimes against humanity are

limited by time.?

3. Cassation Division’s Jurisprudence on Applicability of Prescriptive

Limitation to Rural Land in Ethiopia

Cassation division?? is established to prop up uniform application of law in the
country.? In effect, a precedent system is introduced in which all cassation
division’s decisions get a binding effect on all subordinate courts. Simply put, the
Federal Supreme Court cassation division’s decisions serve as a law. Some
scholars even have the courage to opine that cassation division not only has the
final judicial power in Ethiopia, but also makes laws.?* Consequently, cassation
division’s decision is not only the business of parties to a case at cassation division,

but it also involves public interest at large.

20 Dawit Mesfin Vs Governmental Housing Agency (Federal Supreme Court, 2010, Cassation Civil
Case No. 43600), Federal Supreme Court Cassation Division Decisions, Vol.10, 225-229); See also
Governmental Housing Agency Vs Gizew Mengeta (Federal Supreme Court, 2007, Cassation Civil
Case No. 28686, Federal Supreme Court Cassation Division Decisions, Vol.6, 251-253); Birhane
Tesema Vs Temirat Ayane (Federal Supreme Court, 2009, Cassation Civil Case No. 42824,
Federal Supreme Court Cassation Division Decision, Vol.11, 539 — 541); Tsehay Haile et al Vs
Felka Begna (Federal Supreme Court, 2010, Cassation Civil Case No. 44025, Federal Supreme
Court Cassation Division Decisions, Vol.10, 95 — 96). Assessing theses cassation division’s
decisions reveal that, in Ethiopia, statutory limitation is not a default rule rather some claims are out
of the reach of the effect of period of limitation.

2Biruk (n 4)185

22 Constitution (n 12) article 78 cum 80

23 Federal Court Proclamation Reamendment Proclamation, 2005, Proclamation No. 454/2005,
Federal Neg. Gaz. Year 11, No.42. See also Hussein Tura, Uniform Application of Law in Ethiopia,
<https://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/ajls7&section=14>  accessed
on 10 July 2021, and Muradu Abdo, ‘Review Of Decision Of State Courts Over State Matters By
The Federal Supreme Court’ (2007) 1 (1) Mizan Law Review 60

24 Aschalew Ashargre, ‘Effect Of Non—Renewal Of Registration Of Contract Of Mortgage Under
Ethiopian Civil Code: A Case Comment’ (2010) 24(1) Journal Of Ethiopian Law 242
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Since it is establishment, cassation division has interpreted rural land laws in
relation to period of limitation on various cases. Yet, strict scrutiny its decisions
reveal that cassation division’s interpretation of rural land laws in relation to issue

under consideration is riddled with inconsistent jurisprudences.

To begin with, in relation to private rural land holding rights, cassation division on
Abdella Ibrahim Vs Uso Abdi ?° held that period of limitation could not applicable
to claims to invalidate unlawful rural land related contract (disguised rural land
sale). As per this decision, prescriptive limitation could not be used as a defense
against rural land claims. Furthermore, it clearly sets that request for invalidation of

unlawful contract could not be statutory barred.

Similarly, in relation to communal and state land holding right, the cassation
division on Maniahiloh Anteneh Vs Mechal District Environmental Protection and

Land Administration Office? held that no one could appeal to period of limitation

%5 Abdella Ibrahim Vs Uso Abdi (Federal Supreme Court, 2012, Cassation Civil Case No. 79394,
Federal Supreme Court Cassation Division Decisions, Vol.14, 199 — 201.). In this case, Uso
borrowed Birr 500 from Abdel after giving his farmland to Abdel by antichresis contract. Abdela
was using to the farmland for 11 years and raised defense of period of limitation when he was
required to leave the land. Lastly, cassation division held that period of limitation is inapplicable to
unlawful contract. Similar position was held by the cassation division on Getinet Tarko Vs Jamila
Ali (Federal Supreme Court, 2015, Cassation Civil Case No. 100671, Federal Supreme Court
Cassation Division Decisions, Vol.18, 198 — 203), Jemal Aman Vs Tewabech Ferede (Federal
Supreme Court, 2011, Cassation Civil Case No. 69291, Federal Supreme Court Cassation Division
Decisions, Vol.13, Pp. 423 — 425), Hailu Kidanu Vs Kechenu Duguma et al (Federal Supreme
Court, 2018, Cassation Civil Case No. 150773, Federal Supreme Court Cassation Division
Decisions, Vol.23, Pp. 205 — 209), and Demekech Niri’a Vs Galeme Rabiso (Federal Supreme
Court, 2008 EC, Cassation Civil Case No. 110549, Federal Supreme Court Cassation Division
Decisions, Vol.19, 352 -56)

% Maniahiloh Anteneh Vs Mechal District Environmental Protection and Land Administration
Office (Federal Supreme Court, 2016, Cassation Civil Case No. 112906, Federal Supreme Court
Cassation Division Decisions, Vol.19, 357 —259). In this case, Maniahiloh was given farm land by
kebele administration and he had used to it for more than 10 years. Latter when he was requested to
leave the said land, he raised issue of period of limitation and others. However, the cassation
division held that as far as the land in dispute was not given by appropriate organ, he could not
appeal to the defense of period of limitation. Similar position was held by the cassation on Kuta-Ber
Woreda Kebele 13 Administration Vs Habtamu Molla, Gishe Woreda Land Administration and Use
Office V Getu Terefe, Chekol kume Vs north achefer Land Administration and Use Office cases,
Cited in Daniel W. Ambaye, Applicability Of Period Of Limitation In Rural Land Dispute: Case
Comment, (2014) 5(1) Bahir Dar University Journal Of Law 222, 235, 237, 239.
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for defense as far as initially s/he accessed land unlawfully. Here, unlawful
accessed to rural land means occupying rural land in extra — de jure schemes of

access to rural land that has no recognition in Ethiopian rural land laws.

However, cassation division on Shelema Negesa Vs Fayisa Mengistu?’ held that
period of limitation against the interferer of rural land holding rights is not
provided either by the Constitution or rural land laws. Then, it decided that in such
case, the court should apply article 1845 of civil code — the ten years general period
of limitation. Likewise, on Worku Tadese Vs Jirata Elfata® cassation division
interpreted and decided that if the entry of the occupation of rural land is not
unlawful agreement, the one who has used the land for more than twelve years

could not be evicted from the land he has occupied.

The foregoing appraisal of cassation decisions demonstrates that cassation division
follows different jurisprudence based on the category of land holding system and
the method in which the land was accessed. Consequently, prescriptive limitation
is inapplicable to the land in state and communal holding whilst cassation division

has not held straightforward position regarding rural land in private holding.

In one hand, it held that where rural land in private holding is occupied via
unlawful contract prescriptive limitation is inapplicable, on the other hand, it
construed that where land is not occupied through unlawful contract, prescriptive

limitation is applicable. However, the cassation division fails to set what constitute

27 Shelema Negesa Vs Fayisa Mengistu (Federal Supreme Court, 2012, Cassation Civil Case No.
69302, Federal Supreme Court Cassation Division Decisions, Vol.13, 426 — 429). In this case, the
proved fact was Shelema bought Eucalyptus grown on the land in dispute from Fayisa’s father and
occupied it for more than 12 years thereof. This proved fact indicates the contract for sale of trees
was a disguised contract of land sale.

2 Worku Tadese Vs lJirata Elfata (Federal Supreme Court, 2017, Cassation Civil Case No. 140538,
Federal Supreme Court Cassation Division Decisions, Vol.22, 445 — 449). In this case, the proved
fact was the land in dispute was registered in the name of respondent (Jirata Elfata) and the
applicant (Worku Tadese) was using to the said land only for grazing purpose for more than twelve
years. While the lower courts decided in favor of respondent (Jirata Elfata), cassation division
decided in favor of the applicant (Worku Tadese) stating prescriptive limitation is applicable.
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unlawful contract. On Shelema Negesa Vs Fayisa Mengistu’s case, the land was
occupied via disguised land sale contract which was called Eucalyptus sale
contract. However, cassation division simply passes over without assessing
whether the land in dispute was occupied via unlawful contract or not, and they

rushed to identify the applicable statutory limitation.

Similarly, on Worku Tadese v. Jirata Elfata’s case, Worku was using rural land
registered by Jirata for grazing purpose for more than twelve years. The act of
intentionally and unlawfully bringing or permitting herds or flocks to pasture or
stray on the property of another, and occupying private or public land are crime of
causing damage to other’s property by Herds or Flocks and Disturbance of
Possession, respectively.?® Thus, the act of Worku, using Jirata’s land for grazing,
is a criminal act. Nonetheless, cassation division did not consider this criminal act
as an unlawful occupation of other’s land, rather they capitalize on whether the
land was occupied via unlawful contract or not and the time passed. However,
failure to recognise criminal act as unlawful act was the critical mistake of the

cassation division.

Thus, these cases’ decisions make cassation division’s prescriptive limitations
(in)applicability jurisprudence regarding rural land in private holding unpredictable
and penumbra. Moreover, Cassation Division has not yet developed clear
jurisprudence on (in)applicability discourse of prescriptive limitation to rural land

claims.

4. House of Federation’s Jurisprudence on applicability of Prescriptive

Limitation to Rural Land in Ethiopia

Takele argues that the powers of the HoF are analogous to the cassation powers of
state and federal supreme courts, where the court almost exclusively entertains

questions of law as opposed to questions of fact, scrutinising whether a

2 The Criminal Code of the Federal Democratic Republic of Ethiopia 2004, article 685, 686
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fundamental error has been made in legal interpretation. Thus, the HoF does not

have the power to apply the Constitution or other legislation to factual situations.°
Put otherwise, the HoF scrutinizes only the constitutionality issue of law or
decisions from the constitution’s perspective. However, some research found that
the public tends to consider the HoF as an appellate body after the Cassation

Division rejects cases.®

In executing its power, the HoF has been repealing some laws and reversing
cassation decisions. It, for instance, repealed article 8(1) of proclamation
N0.25/1988 and half wording of article 7(1) of proclamation N0.434/2005 by
stating that they are unconstitutional.®® In similar approach, the HoF has been
reversing Cassation decisions that it considered were in conflict with the
constitution. (In)applicability discourse of prescriptive limitation to rural land, if
not the only, is one of the serious issues that have been observed by the HoF time
after time. Regarding this issue, assessing different rural land related decisions of
the HoF reveals that HoF, unlike cassation division, developed the jurisprudence of
‘peasants’ non-eviction from their possession.®® The house makes article 40(4) of
the constitution — peasant’s rights to protection against eviction from their
possession — a ground for its decisions. Pursuant to the HoF’s jurisprudence, except

for public purpose, any act that evicts peasants from their rural land possession is

%0 Takele Saboka, ‘Judicial Referral Of Constitutional Disputes In Ethiopia: From theory To
Practice’ In Assefa Fiseha and Getachew Assefa (eds.) Institutionalizing Constitutionalism and
Rule Of Law: Towards A Constitutional Practice In Ethiopia, (Ethiopian Constitutional Series,
Vol.lll; AAU Printing Press 2007) 78

31 Anchinesh Shiferaw, ‘The Jurisprudence and Approaches Of Constitutional Interpretation By The
House Of Federation In Ethiopia’ (2019) 13(3) Mizan Law Review 419, 422

32 Melaku Fanta Vs Federal Ethics and Anti — Corruption Commission Prosecutor Team, (2018)
1(1) Constitutional Issues Journal131 — 134. See also the analysis made by Dessalegn Birhanu, All
about Words on the Procedure of Constitutional Interpretation in Ethiopia: A Comment On Melaku
Fant Case, Oromia Law Journal, Vol.4, No.1, Pp. 207 — 221.

3 Those cases decided by cassation division by upholding the applicability of prescriptive
limitation and were taken to the HoF, HoF reversed the decision by assessing the decision from this
jurisprudence. These cases will be assessed latter.
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considered as an unconstitutional act. Prescriptive limitation is one of the acts that

evict peasants from their possession.

HoF’s jurisprudence is in line with the constitution and rural land laws as well as
policy rationales behind making land a common property of state and people. The
main rationale for making land a constitutional matters and a common property of
state and people is to prevent the accumulation and concentration of land in the
hands of a small number of urban and bourgeois land owners, who acquire large
tracts of land through distress sales by poor peasants, which would lead to (a)
subsequent peasant eviction and poverty, (b) the resurgence of exploitative tenancy
institutions, and (c) undesirable rural-urban migration of the then landless
peasantry.®* To implement this policy reason, rural land laws exhaustively list and
regulate schemes of access to rural land. Upholding the applicability of prescriptive
limitation to rural land, since it evicts peasants from their possession, defeats this

policy justification to make land a common property.

The HoF has been deciding cases with the issue under discussion adhering to this
policy reasons. Appraising its decisions clearly indicate the jurisprudence of the
house. In Alemitu Gebre’s (applicant) Vs Chane Desalegn’s (respondent)® case,
the applicant rented his land to respondent for five years. On expire of the contract,
the respondent made the land in his name, and was using and paying its tax for
more than 16 years. When he was requested to return the land after 16 years, he
argued that the land was rented for 50 years and applicant’s right is barred by
period of limitation as per article 1168(1) and 1145 of the civil code. Admitting the

3 Wibke Crewett & Benedikt Korf, ‘Ethiopia: Reforming Land Tenure’ (2008) 116 Review of
African Political Economy 203, 205

% Alemitu Gebre Vs Chane Desalegn, (2018) 1(1) Journal of Constitutional Issues 26 — 27,
similarly, in Tsahay Doyo Vs Tinsae Utale et al, ibid 34 — 34, Bancheamlak Dereselegn Vs Ababaw
Molla, ibid 10-13, and Kebele Tesfa Vs Ayelign Deribew, ibid 63-65; and Defar Asefa Vs Diriba
Ayane, The House Of Federation, 5" Round Parliament, 4" Year, 1 Regular Meeting, 29 — 1 —
2011. In these cases, while the cassation division held prescriptive limitation is applicable, the HoF
reversed cassation divisions’ decision based on the right of peasant not to be evicted from their
possession.
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defense of prescriptive limitation, the case was decided in favor of the respondent

at all level of the lower courts.

Lastly, the applicant took this case to the HoF. Council of constitutional inquiry
received the application and recommended the house that the courts’ decision,
since it evicts applicant from her possession, contradicts with article 40(4) of the
constitution. The house also affirmed the recommendation. In other similar cases,
the house held the same position. Thus, as per the jurisprudence of the HoF,
prescriptive limitation is inapplicable to rural land claims and the avenue access to

rural land through prescriptive limitation is clearly blocked.

5. The Interplay Between House of Federation’s and Cassation Division’s

Jurisprudence on applicability of Period of Limitation to Rural Land

Nowadays, Ethiopia has two types of precedents that have legal status, viz.
cassation division’s judicial precedent and the HoF’s constructional interpretation
precedent.®® Hierarchically, judicial precedent could be overturned either by
legislature’s legislations or the HoF’s decisions or latter cassation division’s
decision whereas the HoF’s precedent will be reversed only either by the latter

interpretation of the HoF or by the act of Constituent power holders.?” Thus,

the HoF’s precedent is superior to judicial precedent as well as all laws save the

% See Federal Courts Proclamation Reamendment Proclamation, 2001, Art. 2(4), Proclamation No.
454/2001, Fed. Neg. Gaz. Year 11, No. 42, and Consolidation of the House of the Federation and
Definition of Its Powers and Responsibilities Proclamation, 2001, Art. 11, Proclamation No.
251/2001, Negarit Gaz. Year 7, No. 41. Article 2(4) of this Federal Courts confers power of
interpreting of laws and reversing its own decision on latter time. Implementing this very article,
Federal Cassation Division, is rendering a different legal interpretation some other time in the
language of this proclamation but repealing, in conventional term, its prior interpretation. For
instance, National Mineral Corporation Plc. Vs Dani Drilling Plc. (Federal Supreme Court, Addis
Ababa 2009, Civil Case No- 42239, FDRE Supreme Court Cassation Decision Vol.10, 350. In this
case, the cassation division expressly replaced its prior interpretation given on case No. 21849 in its
judgment, which is act of express repealing.

37 Constituent power resides in the people of a given state. It is the power of establishing and
abolishing any form of government and constitutions. In other word, it signifies the unlimited power
of the people.
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Constitution. Thus, borrowing the aphorism of article 9 of the constitution, any
law, customary practice or decision of any organ of state or a public official, which
contravenes the HoF’s precedent, shall be of no effect.

All the same, these institutions are constitutionally established to guard the
constitution itself and constitutionally granted rights. To recap, the Cassation
Division is established to defend and help the right to equality before the law of all
human being everywhere within Ethiopian territory by developing jurisprudence
that helps to uniformly apply laws. For better protection of this right, the
constitution established dual cassation system — federal and regional states
cassation system. In addition, the Federal Supreme Court cassation division is

empowered to review all decisions of regional states’ cassation divisions.>®

Likewise, in relation to constitutional interpretation, Ethiopian constitution adopted
dual constitutional controlling system; and this poses the possibility of
jurisdictional overlap, of federal and regional states, over constitutional
adjudication.®® Some authors maintain, in the structural adjustment of regional
states of Ethiopian federalism, save the South Nation Nationalities and People
(SNNP), and the Harari regional states, all other regional states have unicameral
legislative house.*® Thus, while the SNNP established council of nationalities to
interpret the SNNP regional state constitution, other regional states have

established the commission of constitutional interpretation.*!

The very purpose of establishment of these two institutions dictates the need for
congruency of the decisions of these institutions. Otherwise, their very

establishment is superfluous. Therefore, the development of clear jurisprudence on

38 Article 80(3) of FDRE constitution.

3 Getahun Kassa, ‘Mechanism Of Constitutional Control: A Preliminary Observation Of The
Ethiopian System’ (2007) 20(1-2) Afrika Focus 75, 95

40Zemelak Ayitenew, ‘The Politics Of Sub-National Constitutionalism and Local Government’ ‘In
Ethiopia’ in Giacomo Delledonne et al (eds), Re-Exploring Sub — National Constitutionalism
(Perspective On Federalism, Vol.6, Issue 2, 2014) 89, 92 -93

4 Kassa (n39) 95
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the application and interpretation of law by these institutions is imperative.

Moreover, the positive interplay between these two institutions has an essential and

multidimensional significance on the development of Ethiopian legal system.

As has been discussed so far, the HoF’s precedents and Cassation Division’s
judicial precedents have the relationship of higher and lower-level laws. The
relationship between higher and lower level laws, in Hans Kelsen words, is the
relation of determining or binding.*? Cassation Division’s judicial precedent is
subordinate to the HoF’s precedent. Consequently, the HoF’s precedents determine
Cassation Division’s judicial precedent. Thus, at this juncture, one may get sight of
clue to identify binding and non-binding decisions of Cassation Division. This
entails that subordinate courts do not have a duty to be bound by all Cassation
Division decisions unconditionally, rather selectively - only those consistent with

the HoF’s precedent and pertinent laws.

Then, we have to select the binding decisions of the Federal Supreme Court
cassation division and implement them accordingly, but not, as some say, all
Cassation Division’s decisions have unconditional binding force over all
subordinate courts. Therefore, this chokes off the conventional argument, in
Ethiopia, that all federal cassation division’s decisions have unconditional binding

force over all federal as well as regional states’ subordinate courts.

Back to issue under discussion, cassation division has not yet developed a clear and
straightforward jurisprudence for the application of prescriptive limitation to rural
land. As was discussed, on some cases it held that prescriptive limitation is
applicable to rural land claims, while on other cases, it held the opposite stance. In
case where the land was accessed via unlawful contract, it held the view that
prescriptive limitation is applicable to rural land clams. However, it has failed to

42 Hans Kelsen, Introduction To The Problems Of Legal Theory (Clarendon Press — Oxford, 1992)
77178
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give catch — all — basket definition for what constitutes access to rural land via
unlawful contract. Fact constitutes unlawful contract in some cases is not
considered similarly in others. Consequently, it has been holding fickle position on

the issue under consideration.

On the other hand, the HoF’s has developed straightforward and catch-all
jurisprudence for the administration of prescriptive limitation in relation to rural
land. Since it evicts peasants from their possession, as per HoF’s jurisprudence,
prescriptive limitation could not applicable to rural land. Thus, it is clearly put that
prescriptive limitation is not applicable to rural land claims.

The above discussion highlights that there is a hole between these two institutions’
jurisprudence on the (in)applicability discourse of prescriptive limitation apropos
rural land. On top of this gap, the constitution and rural land laws, in non-confusing
approach, have granted to peasants the rights against non-eviction from their
possession. This right stretches to the extent of being protected against self-

evictions, which stated in rural land laws.

The federal rural land proclamation, for example, states that peasant farmers, semi-
pastoralists and pastoralists who are given holding certificates can lease land to
other farmers or investors from their holding of a size sufficient for, the intended
development in a manner that ‘shall not displace them, for a period of time to be
determined by rural land administration laws of regional states’ based on particular
local conditions.*® Pursuant to this expression, Oromia rural land proclamation, for
instance, empowers peasants, semi Pastoralist and pastoralist to lease ‘half of their
plot of land’ for three years and fifteen years for traditional farming and
mechanized farming, respectively.** As per these laws’ expression, peasants have
no right to waive their rural land holding right as they like by renting/leasing their

entire plot of land for an unspecified period of time.

43 Article 8(1) Of Federal Rural Land Proclamation No.456/2005
4 Article 10(1-2) Of ORS Rural Land Proclamation No.130/2007
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From this right perspective, while the HoF has insightfully developed
jurisprudence in accordance of the constitution as well as rural land laws, Cassation
Division has not yet developed consistent jurisprudence on the issue under
discussion. Thus, Cassation Division should adhere to HoF’s jurisprudence to
resolve the (in)applicability discourse of prescriptive limitation to rural land
claims. This is not only for the reason that the HoF’s decision supersedes that of
the cassation division, but also because its jurisprudence is in congruent to

constitution, rural land policy and laws.
Conclusion

This commentary analyzed the jurisprudence of the HoF and Cassation Division on
(in)applicability discourse of prescriptive limitation to rural land. The analysis
divulges the (in)applicability discourse is the result of the status of rural land laws.
Rural land laws, except that of Amhara regional state, silently pass over the
(in)applicability of prescriptive limitation to rural land. This silence paves the way
to controversial debates over the use of prescriptive limitation. Consequently, cases

have been flooding the Cassation Division and the HoF to solve this discourse.

Cassation Division is the highest bench of regular courts established by the
constitution to assist and preserve the uniform application of law in Ethiopia.
Likewise, the HoF is an institution established to settle constitutional dispute and

interpret the constitution.

Regarding the issue under discussion, to date Cassation Division has not yet
developed consistent and convincing jurisprudence on the (in)applicability of
prescriptive limitation to rural land — particularly in case of private rural land
holding. On some cases, where it held that the land is occupied via unlawful
contract, prescriptive limitation is inapplicable. On the contrary, it failed to clearly
define what constitute unlawful contract. As a result, what is considered unlawful

contract has not been consistently elaborated. Unlike Cassation Division, the HoF
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has developed straightforward and catches-all jurisprudence that prescriptive
limitation could not serve as one scheme of access to rural land. The HoF’s
jurisprudence is non-eviction of peasants from their possession. Consequently,
since application of prescriptive limitation evicts peasants from their possession, it
is inapplicable to rural land. On top of this, these two institutions’ jurisprudence,
rather than being complementary, has unfortunately become incompatible. Hence,
litigants seem to invariably considering the HoF as an appellate court.

In recommendation, the Federal Cassation Division should revisit and develop
clear jurisprudence on the administration and application of prescriptive limitation
to rural land claims, and make its jurisprudence consistent and in line with the
spirit of rural land laws and the HoF’s jurisprudence. Moreover, the HoF should
make its jurisprudence on the applicability of prescriptive limitation to rural land
easily accessible to all public organs and the public at large — especially
electronically. In the long run, a legislative intervention might be necessary in

order to clarify and fill gaps that pertain to rural land.
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The Interface between Trademark and Trade Name in Ethiopia

Yirgalem Germu Berega*

Abstract

The main purpose of trademark is to guarantee a product’s genuineness, which is
used by a manufacturer or seller to distinguish its product from those of others. On
the other hand, a trade name is a means of identifying a business or its products or
services to establish goodwill. Trade name symbolizes the business’s reputation.
However, in many cases, it is difficult to distinguish a trade name from a
trademark, especially when the mark or the name is printed on a certain product.
Using a similar sign or word as trade name and trademark by different parties has
the capacity to create likelihood of confusion misleading the consumer. The
trademark proclamation has also failed to address the issue in an explicit manner.
Thus, this commentary is aimed at addressing the legal gaps with respect to
administering the issue. To this end, the following questions are posed in order to
distinguish between the two concepts: what is the interface between trademark and
trade name in Ethiopia? Whether trademark bars subsequent registration of the
same mark as a trade name, if so what is the notion for the restriction?
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1. Introduction

This commentary is devoted to discussions related with the interface between
trademark and trade name. Companies own trademarks to distinguish their goods
and services from those of their competitors or similar products. In the same
manner, they also distinguish the business itself from other companies or
enterprises. Trade name plays this role of distinguishing the business itself. There
is always a problem concerning registration of trademark and trade name as both
are fixed on packages of products. It is also difficult to distinguish the name from
the mark when there is similarity.

However, there is no ground of refusal of registration of trademarks based on
preexisting trade names in Ethiopian context. Ethiopian trademark law failed to
enumerate a preexisting trade name as a ground for refusal of registration for
subsequent trademarks. Similarly preexisting trademark is not mentioned as a
ground for refusal for registration of trade name under the commercial registration
and licensing proclamation. Moreover, the institutions are different for the
registration of trade name and trademark. Ministry of trade and industry is
administering trade name,! but trademark is under the Ethiopian Intellectual
Property Office. Therefore, it can be inferred that the gap created by the law and
the lack of administration cooperation are the main problems of the existing
scenario in the area. There is no mechanism between the Ministry of Trade and
Industry and Ethiopian Intellectual Property Office to share information concerning
the registration of trade name and trademark at respective offices.

In order to understand the issue from different perspectives, this review addresses
the following major question: what is the interface between trademark and trade
name in Ethiopia? On the basis of this major research question, the specific

research questions are: what is the blurred area under Ethiopian Intellectual

! Ethiopian Commercial Registration and Licensing Proclamation (Amendment), 2019, Art. 3,
Proclamation No. 1150/2019, Fed. Neg. Gaz., Year 25, No. 77.
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Property law concerning the interface between trademark and trade name? What is
the basis for this restriction whether a word or a sign being used or registered as a
trade name bars subsequent registration of a trademark with the same content?

2. Trademark and Trade Name Laws

2.1. General overview

There are diverging views about the protection of Intellectual property rights under
main aspects of modern trade and economic cooperation agreements. While many
argue in favor of the protection, it is a determinant factor and an indispensable
precondition for innovation and growth, and hence for development. On the
contrary, many others believe that it is an obstacle to growth and development for

developing countries.?

The legal instruments in the area prefer to define intellectual property in terms of
enumeration of protected works under the regime. For instance, Trade Related
Intellectual Properties (TRIPS) agreement referred intellectual property with
respect to the categories of intellectual property that are the subject of Sections 1
through 7 of Part 11> This part of the agreement provides the type of rights
protected under the instrument as intellectual property rights. For the purpose of
this writing, the definition provided by the publication of WIPO (World Intellectual

2Hannes Schloemann, TRIPS Plus and TRIPS Minus in EPAs An Article-by-Article Analysis of the
2007 Draft SADC EPA, (2008), p.7

Presenting the detailed account of the debate on IPRs is not the concern of this writing. However,
esteemed readers may find various literatures devoted for arguments presented for and against
protection of the rights. Among these, the work of Errol D'Souza and Peter de Souza is the
prominent one. They have provided that: “There are various levels and arguments involved in the
debate on Intellectual Property Rights (IPRs). Four aspects have merited attention, the
consequentialist, where the dispute is shown to be primarily empirical, the intrinsic, where the
disagreement concerns the norms of a free society, the incentive, where IPRs are seen as incentives
that are socially beneficial, and the desert, where the inventor's desert is the basis of dispute.” See
Errol D'Souza and Peter de Souza Source (1990), “Restating Arguments on Intellectual Property
Rights”, Economic and Political Weekly, Vol. 25, No. 21, pp. 1163-1168.

STRIPS: Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994,
Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869 U.N.T.S. 299,
33 I.L.M. 1197 (1994) [hereinafter TRIPS Agreement], Art. 1(2).
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Property Organization) as a working definition is taken. In this publication it is
provided that: “Intellectual property (IP) refers to creations of the mind —
everything from works of art to inventions, computer programs to trademarks and

other commercial signs”.*

Intellectual property is divided into two categories: industrial property and
copyright. Patents for inventions, trademarks, industrial designs and geographical
indications fall under the first category. Literary and artistic works (e.g., drawings,
paintings, photographs and sculptures) and architectural design remain under the
domain of the second category. In addition to the list enumerated, copyright
includes the right of performers, producers and broadcasters, as they are
neighboring right holders.®> Ethiopian law defines intellectual property as “a legal
right over a creative works of the human intellect and includes patent, trademark,
registration certificate and copyright.”® This definition indicates that the right
emanates from the legal protection accorded under the state laws and the protection
extended to creative works of the human intellect, in addition to the generic

expression, the law also provides for a list of protected items.

It is worth mentioning the justification for protection of intellectual property rights.
One is to give expression to the moral sentiment that a creator should enjoy the
fruits of their creativity; the second is to encourage the investment of skills, time,
finance, and other resources into innovation in a way that is beneficial to the

society.” This is an indication of the role of Intellectual Property Rights systems in

“WIPO, What is intellectual property?, available at:
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_ 450 2020.pdf accessed on 22 July 2021.

SWorld Intellectual Property Organization, What is Intellectual Property?, WIPO Publication No.
450, available at http://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf
accessed on 30 Oct. 2018

SEthiopian Intellectual Property Office Establishment Proclamation, 2003, Art. 2(1), Proclamation
No. 320/2003, Fed. Neg. Gaz., Year 9 No. 40.

"WIPO Intellectual Property Handbook, Policy, Law and Use, WIPO Publication No. 489, available
at: http://www.wipo.org/about-ip/en/ iprm/pdf/chl.pdf accessed on 30 Oct. 2018
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the promotion of technological progress.® The justifications provided may be
categorized under either right-based justification or public interest based

justification.®
2.2. Trademark and Trade Name under Ethiopian Law

The Ethiopian trademark registration and protection proclamation defined
trademark as any visible sign capable of distinguishing goods or services of one
person from those of other persons. In doing so, the law made enumeration of
trademarks to be protected.!® In the same fashion, Black’s Law dictionary defines it
as “a word, phrase, logo, or other graphic symbol used by a manufacturer or seller
to distinguish its product or products from those of others”. In addition to the
definition, the purpose of trademark as a means to assure“product’s
genuineness, ! is also stated. Hence, we can say that the purpose of trademark is
to enhance the awareness of the consumer on where the source of production of the
item is.!? The dictionary also defined and stated the purpose of trade name in the

following manner:

“..trade name is a name, style or symbol used to distinguish a company,
partnership or business, under which a business operates. A trade name is a means
of identifying a business or its products or services to establish goodwill. It

symbolizes the business’s reputation.

8Carlos A. Braga & Carsten Fink, (1996), “The Economic Justification for the Grant of Intellectual
Property Rights: Patterns of Convergence and Conflict, The Implications of the New Regime for
Global Competition Policy”, Chicago Kent Law Review, Vol. 72, Issue 2, p. 439 Available at:
https://scholarship.kentlaw.iit.edu/cklawreview/vol72/iss2/8: accessed on 27 Oct. 2018

% For further understanding on this issue please see Justin Hughes, (1988), “The Philosophy Of
Intellectual Property”, Geo. L.J. Vol. 77 No. 287, p. 291

1Trademark Registration and Protection Proclamation, 2006, Art. 2(12), Proc. No..501/2006, Fed.
Neg. Gaz. year 12No. 37.

UBryan A. Garner (ed), Black’s Law Dictionary, West Group, (7™ ed. 1999), p. 1500.

12 Oscar A. Geier, Patents, Trademark and Copyrights law and Practice, (17" ed. 1934), p. 70.

13 A. Garner (ed), cited above at note 11, p. 1501
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The Ethiopian Commercial Registration and Licensing Proclamation defined a
trade name as “a name that a given business person uses for his business or known

by the society as such”.%

Concerning administration of the rights under Ethiopian laws, trade name is
protected mainly under Commercial Registration and Licensing Proclamation
Number 980/2016. On the other hand, trademark falls under the scope of
intellectual property laws stipulated under Proclamation Number 501/2006 and
Regulation Number 273/2012. The protection is accorded as economic incentive.
In other words, the justification for the protection is not originated from the intent
of incentivizing innovation or creativity. Protection on the base of incentivizing
innovation or creativity might be raised as justification for other intellectual

property rights, such as copyright and patent protection.*

2.3. Registration of trademark: the requirements and its implication

“International Registrations” is a system of Registrations obtained under the
Madrid Agreement or Madrid Protocol.’® A Madrid System registration can reduce
filing expenses and facilitate renewals, among other things. However, the rights
obtained through Madrid System registrations are not greater than the rights
obtained through a national registration, because of the application of the concept
of territoriality of trademark registrationrights.'’ Hence, the owner of an
International Registration must go before national courts to enforce its rights.®

14 Ethiopian Commercial Registration and Licensing Proclamation, 2016, Art. 2(10), Proc. No.
980/2016, Fed. Neg. Gaz. Year 22 No.101.

15Stanley M. Besen and Leo J. Raskind, “An Introduction to the Law and Economics of Intellectual
Property”, (1991), The Journal of Economic Perspectives, Vol. 5, No. 1 p. 21

1Madrid Agreement Concerning The International Registration of Marksof April 14, 1891, as
amended on September 28, 1979, hereinafter Madrid Agreement, Art. 1(2) cum 3 and Protocol
Relating To The Madrid Agreement Concerning The International Registration Of Marks Adopted
at Madrid on June 27, 1989, as amended on October 3, 2006, and on November 12, 2007,
hereinafter Madrid Protocol, Art. 2

17 Madrid agreement Art. 3bis and Madrid Protocol Art. 3bis

BLanning G. Bryer, International Trademark Protection, International Trademark Association,
(2015), pp. 3-4
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Registration of trademark at the concerned authority is a requirement to get
protection but this requirement is not mandatory in all legal systems of countries.
For example, in the United States, parties are not required to register their marks to
obtain protectable rights. The interested party may establish “common law” rights
in a mark; without registration, the rights are based solely on use of the mark
incommerce. However, registration provides a number of advantages over common
law rights, including a legal presumption of ownership of the mark and exclusive
right to use the mark; public notice claim of ownership of the mark; the ability to
record the U.S. registration with U.S. Customs and Border Protection to prevent
importation of infringing foreign goods; and the ability to bring an action

concerning the mark in federal court.®

However, the Ethiopian trademark registration and protection proclamation
requires the registration of the trademark to get the protection of the law as stated
under article 4 of the proclamation. Ownership of the mark and its effect on third
parties emanates from the very fact of registration,?’ save protection of trademark

that can be established to be used in Ethiopia as an exception.

Ethiopian Trademark Registration and Protection Proclamation provide various
requirements to get the registration of the mark. Among others, the trade mark shall
be capable to distinguish goods or services of a person from those of other persons,
distinctive rather than merely descriptive;?? it may not be contrary to public order;
and it may not infringe the right of others. Other grounds are listed under article 5,
6 and 7 of the proclamation. Article 7(1) of the Proclamation provides that the
authority shall refuse the registration of a trademark when it is identical with an

earlier trademark of another person in respect of the same goods or services or

PUnited States Patent and Trademark Office, Protecting Your Trademark Enhancing Your Rights
Through Federal Registration, Pp. 10 & 11 available at http://www.uspto.gov/trademarks, accessed
on 25 Oct. 2018.

20 Trademark Registration and Protection Proclamation, 2006, cited above at note 10, Art. 4.

2d. Art. 7(2.)

221d. Art. 5(1) cum 6(1) (c).
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closely related goods or services, or nearly resembles trademark if it is likely to

deceive or causes confusion.?

The provision also stipulates the refusal grounded on the fact that the trademark is
identical with earlier trademark. However, the proclamation has failed to indicate
the similarity between earlier trade name and the trademark submitted for
registration.?* We may argue that the stated likelihood of causing confusion has the
tendency to include earlier registered or known trade name of others. However, the
framing of the provision does not seem to cover such scenarios. Trademarks liable
for likelihood of confusion are not capable of registration and protection under
international instruments. For instance, the Paris Convention for the Protection of
Industrial Property allows the member states to prohibit the registration of
trademarks when the mark is capable to create likelihood of confusion with other
trademarks.® Article 15 of the Trademark Law Treaty obliges the contracting
parties to obey the requirements provided under the Paris Convention for the
Protection of Industrial Property.?® In addition to this, the TRIPS Agreement
provides that the right holder has the right to prevent others from using of signs
that may have the possibility to create likelihood of confusion.?” Ethiopia is not a
party to this treaty, but the standing of the agreement has a persuasive nature

because of its wide acceptance.?®

2 1d. Art. 7(1).

2 Article 16 of commercial registration and licensing proclamation provides list of causes
preventing registration of trade name but preexisting trademark is not mentioned as a ground for
refusal for registration of trade name.

®paris Convention for the Protection of Industrial Property of March 20, 1883, as revised at
Stockholm on July 14, (1967), Art. 6°

%Trademark Law Treaty Done at Geneva on October 27, 1994, Art. 15.

Z'TRIPS Agreement, Art. 15 cum 16 (1).

%The WTO has 164 members and 25 observer governments. See the detailed information on
member states at WTO website:
https://www.wto.org/english/thewto_e/whatis_e/tif e/org6_e.htm#collapseE accessed on 21 July
2021.
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3. The Decision of the Federal Supreme Court Cassation Division

The Federal Supreme Court Cassation Division of Ethiopia is empowered to
interpret the laws of the country,?® and the interpretation® comes into picture when

there is ambiguity or vagueness in the law.

A case has been presented to the Cassation Division by the applicant (applicant at
the Cassation).3! The applicant has stated that the Ethiopian Intellectual Property
Office has registered a Trademark of the second respondent (respondent at the
Cassation, the Ethiopian Intellectual Property Office is referred as first respondent
at the Division) that is similar with the applicants trade name and have a possibility
to create a likelihood of confusion because both parties are traders registered to
supply cement. The Ethiopian Intellectual Property Office has rejected the
opposition presented by the applicant mentioning that the trade name has not been
registered as a trademark and the word registered for the second respondent has
additional stars surrounding the word, which is claimed as a trade name, by the

applicant.

The Cassation Division ruled on the issue at hand and stated that the Ethiopian
Intellectual Property Office shall take into account the relevant laws, pursuant to
article 6(1) of its establishment proclamation®® at the time of examination of
applications for trademark registration. The court has pinpointed two major
grounds to be considered by the office: the first one is the possibility of creating a

likelihood of confusion to the public and the second one is the tendency of creating

2 Constitution of the Federal Democratic Republic of Ethiopia, 1995, Art. 80(3) (a), Proc. No.
1/1995, Fed. Neg. Gaz., Year 1, No. 1. See also Federal Courts Proclamation, 2021, Art, 10(1),
Proc. No. 1234/2021, Fed. Neg. Gaz., year 27, no. 26.

0“Lawyers and judges often use ‘interpretation’ to find out the meaning of the laws’ language and
to find out its legal content”. William Baude & Stephen E. Sachs, (2017), The Law of
Interpretation, Harvard Law Review, vol. 130, no. 4, pp. 1085-1086.

31Ethio-Ceramic Vs. Ethiopian Intellectual Property Office and Avorgiga Technology Ltd., Federal
Supreme Court Cassation Division, File No. 57179, 22 Yekatit 2003 Eth. C., The Ethiopian Federal
Supreme Court Cassation Division decisions’ publication book, Vol. 12, p. 544-548.

%2Ethiopian Intellectual Property Office Establishment Proclamation, cited above at note 6, Art.
6(1).
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unfair competition among the business community.3® This section of the writing is
devoted to the grounds mentioned by the court and discussion on the practical
importance of the decision.

3.1. Protection against Unfair Competition and Protection of Trademarks

Ensuring the freedom of traders to use their resource at their own choice and at the
price they choose is the pillar of competition in product market. Product market
competition increases efficiency and productivity by providing incentives for
managers to reduce costs, innovate, and improve the institutional arrangements in
production.® States enact competition regimes so as to maintain free market
economic system and protect consumers from anticompetitive acts of traders or
firms; however, it is inevitable that the existence of some differences between the
regulatory regimes to the content and number of specific objectives to be
achieved.®® Trade Practice and Consumer’s Protection Law regulate trade practices
by protecting businesses from anti-competitive and unfair trade practices to ensure

a competitive business environment.

As stated under the preamble of Trade Competition and Consumers Protection
Proclamation, the objective of competition law is, among other things, ensuring
free market policy and protection of the business community from anti-competitive
practices.®® The same proclamation prohibits carrying out any dishonest,
misleading or deceptive act that harms or is likely to harm the business interest of a
competitor.3” The proclamation also precludes the business community from

engaging in any act that causes or is likely to cause confusion regarding products

33 Ethio-Ceramic vs. Ethiopian Intellectual Property Office and Avorgiga Technology Ltd., cited
above at note 31.

3 The World Bank, Building Institutions for Markets World, Development Report Overview,
(Washington, D.C., 2002), p. 133.

% Kahsay G. Medhn, “Ethiopian Competition Law: Appraisal of Institutional Autonomy”, (2016),
International Journal of Innovative Research & Development, Vol. 5 Issue 3. p. 77.

%Trade Practice and Consumers’ Protection Proclamation, 2013, Proc. No. 813, Fed. Neg. Gaz.,,
Year 20, No. 28 Preamble para. 1&2.

71bid. Art. 8(1)
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being supplied.® This condition on prohibition of creating confusion can be
extended to cases concerning trademark similarity and other elements of business
that have a tendency to resemble to trademark, such as trade name. Not only this
prohibition, but also the proclamation provided that Commercial advertisements
about goods and services announced by any means may not be misleading in any
manner particularly on trademark and the source of the product.®® This means
trademark is implicitly protected under the competition law of the state so as to
avoid anti-competition practices. In other words, a person who is affected by
trademark piracy has the possibility to resort to unfair competition law other than

traditional trademark law.*°

It is worth noting that the function of trademarks is to provide rules of orderly
marketing by identifying products and their sources.** The quality of a product and
the public familiarity with such quality increases value of the trademark; hence, a
trademark establishes a reputation for the producer of the product.*? Furthermore,
such reputation is protected under competition laws. For instance, Ethiopian Trade
Competition and Consumers Protection Proclamation states that any false or
unjustifiable allegation that may have the potential to discredit another business
person or its activities is considered as unfair competition.*®> The Ethiopian
Criminal Code also provides that infringement of marks in such manner as to
deceive the public, shall be punishable with rigorous imprisonment not exceeding

ten years.**

B1bid. Art. 8(2)(a)

Fbid. Art. 19(1)&(7)

4OWorld Intellectual Property Organization (WIPO), Introduction To Trademark Law &Practice:
The Basic Concepts, A WIPO Training Manual, Geneva, (2" Ed. 1993), p. 12

41 Fikremarkos Merso, The Ethiopian Law of Intellectual Property Rights: Copyright, Trademarks,
Patents, Utility Models and Industrial Design, (2012), P. 161.

42 M. Besen and J. Raskind, cited above at note 15, p. 21.

43Trade Competition and Consumers Protection Proclamation, cited above at note 35, Art. 8(2)(c).
4 Criminal Code of the Federal Democratic Republic of Ethiopia, 2005, Art. 720(1), Proc. No.
414/2005, Fed. Neg. Gaz, year 10, No. 58.
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3.2. The Interface between Trademark and Trade name and “Likelihood
of Confusion”

The Ethiopian commercial code makes both trade name and trademark an
incorporeal element of a business.*® Likewise, some companies tend to use their
trade name as a trademark and this scenario has a possibility to create confusion
against business owners and consumers. Coca-Cola is among these types of
companies.*® However, the problem arises when the trade name of a company
becomes a trademark of another business. We have strong reason to make a
distinction between trade names and trademarks. This is required whenever a
business starts to employ its trade name to establish the identity of its products and
services; in such a case, the trade name is functioning as a trademark.*’ The
question is that whether such scenario infringes the right of an existing trademark

or not.

As noted in a case entertained by an American court, trademark may not give the
exclusive right to prohibit others from using word or words. The right holder could
be prohibited only if using the word or words has a potential to deceive the
public.This is allowed to protect his good-will from being affected by such use.*®
This means preventing third parties from the use of such word would be allowed
only if it represents “a business good-will that the attributes of property attach to
it”.* Therefore, we may say that the prohibition is laid on creation of likelihood of

confusion between signs that distinguish the product and the business. To avoid

4 Commercial Code Federal Democratic Republic of Ethiopia, 2021, Art. 109(2), Proc. No.
1243/2021, year 27.

4 Russell Huebsch. "Difference Between Trade Name and Trademark™available at
http://smallbusiness.chron.com/difference-between-trade-name-trademark-3219.html. Accessed 25
October 2018.

47Caron_Beesley, Contributor, The Difference Between a Trade Name and a Trademark — And Why
You Can’t Overlook Either, U.S. Small Business Admission, available at
https://www.sba.qgov/blogs/difference-between-trade-name-and-trademark-and-why-you-cant-
overlook-either accessed on 01. Nov, 2018.

48 Prestonettes Inc., Vs .Coty, 264 U.S. 359, 368. Cited in Frank I. Schechter,(1999), the historical
foundations of the law relating to trade mark law, p. 155.

49 1d. p. 157
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likelihood of confusion, the marks shall be first examined for their similarities and
differences. When marks sound alike when spoken, are visually similar, have the
same meaning (even in translation),® similarity in sound, appearance, and/or
meaning may be sufficient to support a finding of likelihood of confusion,

depending on the relatedness of the goods and/or services.**

When we come to the issue of the possible likelihood of confusion between trade
name and trademark under Ethiopian law, there is no expressly provided provision
under the relevant laws. Moreover, Article 7 of the Trademark Registration and
Protection Proclamation failed to state prior registered trade name as a ground for
refusal of a trademark registration. However, Article 27(1) of the Trademark
Regulation states that any interested person can oppose a registration of a
trademark.>? The referred interested person may include the person who got the
registration of his trade name. Additionally, sub article 2 (a) of the same regulation
does not mention specific grounds of opposition rather it has left it open and be
subject to the evidences submitted by the opposing party.> In such condition, the
prior registered trade name may be submitted as supporting evidence for the
opposition. This line of argument may help us to refuse a registration of a
trademark for the protection of prior rights emanated from a trade name.

If we look into the experience of other countries like U.S.A, a state’s authorization
to form a business with a particular name does not also give that person trademark
rights and other parties could later try to prevent the use of the business name if

0 Trademark Registration and Protection Proclamation, 2006, cited above at note 10, Art. 7(2) &
(3).

SlUnited States Patent and Trademark Office, Protecting Your TrademarkEnhancing Your Rights
Through Federal Registration p. 3 available at http://www.uspto.gov/trademarks, accessed on 25
Oct. 2018

2Trademark Registration and Protection Council of Ministers Regulation, 2012, Art. 27(1), Reg.
No, 273, Year 19' No. 10.

8 1d. Art. 27(1), (2)(a)
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they believe a likelihood of confusion exists with their trademarks.>* The basic
notion is that “the touchstone of trademark infringement is ‘likelihood of

confusion >

There is also wide understanding of this assertion in the WIPO system, where the
use of the trade name is likely to create confusion as to the origin of the goods or
services that the entity offers under that name considered as infringement of a prior
trademark. In a similar manner, the use of a trademark can infringe a prior trade
name. Likelihood of creating confusion is the central point to determine the
infringement and its effect.®As noted earlier, this standard is provided under
Article 6 of Paris Convention for the Protection of Industrial Property, cross
referred under Article 15 of Trademark Law Treaty of Geneva; Article 3" of
Madrid Agreement; Article 3% Madrid Protocol and Article 16(1) of the TRIPS
Agreement. The first four treaties are being administered under the WIPO and the
TRIPs agreement is part of the WTO system. Ethiopia is party to neither of the
treaties but joined WIPO in 1998.%"

3.3. Practical value of the decision

The Ethiopian Intellectual property Office frequently encounters problems
associated with registration of a trademark, which is registered as a trade name at
Ministry of Trade and Industry.>® The main reasons for this problem are, among
others, there is no mechanism of information exchange between the two offices,
but the initial understanding has been the offices work together to achieve the

objective of the laws. The second reason is that applicants tend to imitate or build

4United States Patent and Trademark Office, cited above at note 50, p. 2

% Arthur R. Miller and Michael H. Davis, Intellectual Property: Patents, Trademarks And
Copyrights In A Nutshell, (3 ed. 2000), p. 260

%6 WIPO Training Manual, Cited above at note 39, p. 94

5’See the details on Ethiopia’s status at https://www.wipo.int/members/en/details.jsp?country id=56
accessed on 21 July 2021.

8Interview with Wondwosen Herpo, Lawyer, Intellectual Property Related Cases, 13 Nov. 2018.
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upon the existing signs, names and marks of others.> In addition to these problems,
the trademark registration and protection proclamation does not have a clear
provision on refusal of registration of a trademark on the base of prior trade

name.®

Some decisions of the Federal Supreme Court Cassation Division are instructive in
this regard. For instance, in the case between Nice Paper Works Factory and Gelan
Paper Works Factory, the word ‘Nice’ was being used by Nice Paper Works
Factory as a trade name but later on Gelan Paper Works Factory came up with a
trademark which is the trade name of the former.*The question here is what the
fate of trademarks which have been registered before the decision of the Cassation
Division should be.This question is posed because there is no provision under the
Federal Courts Proclamation Number 1234/2021 which require the retroactive
application of the decisions of the division. However, the interested party may seek
the invalidation of the registration pursuant to Article 36 of the trademark
registration and protection proclamation. The provision states that “a registration of
a trademark may be invalidated by written request of any interested person or by
the initiative of the office itself, when it is proved not to have initially fulfilled the
conditions” provided under the law.®? Hence, the interested party may request the
invalidation of the registration by invoking the likelihood of confusion and proving
his prior registration. Note that the effect of the invalidation is prospective

concerning benefits acquired based on the invalidated registration.®®

% Interview with Samson Tesfaye, trademark registration and administration team leader at
Ethiopian Intellectual Property Office, 13 Nov. 2018.

80 Wondwosen, cited above at note 57.

81 Interview with Endale Deboch, trademark examination team leader at Ethiopian Intellectual
Property Office, 13 Nov. 2018.

52 Trademark Registration and Protection Proclamation, 2006, cited above at note 10, Art. 36.

8 1d. Art. 37(2)
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Conclusion

Under this commentary, we have seen that the gap of the trademark proclamation
and the commercial registration and licensing proclamation in providing a clear
ground of refusal of registration of trademark and trade name respectively. In
addition there is information asymmetry between the offices mandated to register

trademark and trade name.

To prevent likelihood of confusion and to protect the reputable trademark and trade
name from unfair competition, we have to refuse the registration of trademark
based on preexisting/prior-registered trade name, and vice versa. In addition to this,
to align our laws on trademark registration with the international standard and the
TRIPS agreement, it is better to adopt a law that clearly prohibits the registration or
use of a trademark or a trade name for the protection of either of the two which has
been registered or in use prior. This means article 16 of the commercial registration
and licensing proclamation and Article 7 of the trademark registration and
protection proclamation shall be amended in such a way that ensures the protection
of the trademark and trade name. The amendment may help to avoid different
interpretation by the cassation bench on the same issue in the future because
Article 26 (1&4) of the Federal Courts Proclamation Number 1234/2021 allows the
bench to vary its interpretation, even a decision rendered by seven judges have a
possibility to be reviewed. Additionally, for the sake of information symmetry of
the two offices, Ministry of Trade and Ethiopian Intellectual Property Office shall

have a mechanism to communicate data of registration.

ISSN: 2664-3979
https://journals.hu.edu.et/hu-journals/index.php/hujl



https://journals.hu.edu.et/hu-journals/index.php/hujl

Copyright

Hawassa University School of Law shall be the copyright holder of contributions
published in the Journal. However, authors may republish their works with the
permission of the School.

229



Hawassa University Journal of Law Volume 5, July 2021

CALL FOR PAPERS

Hawassa University Journal of Law (HUJL)
invites authors to submit manuscripts (articles,
reflections, comments, book reviews) throughout
the year.

Submit online @ https://journals.hu.edu.et/hu-
journals/index.php/hujl

ISSN: 2664-3979
https://journals.hu.edu.et/hu-journals/index.php/hujl



https://journals.hu.edu.et/hu-journals/index.php/hujl
https://journals.hu.edu.et/hu-journals/index.php/hujl
https://journals.hu.edu.et/hu-journals/index.php/hujl

ii

Note

Case comments

Hawassa University Journal of Law
Hawassa University, Main Campus
Staff office bldg., Office No. 308

Email: hujl.editorial @gmail.com;
hu.journaloflaw@hu.edu.et



https://journals.hu.edu.et/hu-journals/index.php/hujl

