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Preface

Hawassa University Journal of Law (HUJL) is an endeavor of the School of Law of Hawassa
University, which is established with the aim of creating a platform whereby scholarly works
get an outlet in expanding the frontiers of knowledge. The journal publishes scholarly works
on law-related issues, policies, theories and problems relevant to Ethiopia within local,
national, regional and international settings in the form of peer-reviewed articles as well as
notes, case comments and book reviews. The Journal aims to advance legal scholarship
through research and inquiry, and provide a forum for academicians, researchers,
lawmakers, judges, practitioners and policymakers to publish their researches and ensure
accessibility for readers at large. In its past six volumes, HUJL has enabled the publication
of various works, among others, coming from the academia, researchers, lawmakers, judges,
policy-makers and practitioners.

This peer-reviewed volume covers a wide range of legal issues such as internally displaced
people, administrative contracts, prisoner rights, commercial arbitration and labor law. The
volume also contains a contribution focusing on the land law of Ethiopia, published under
the notes corner and two case comments emphasizing on decisions of the Federal Supreme
Court Cassation Division — one concentrating on labor and the other on delegation of judicial
powers. Initially, this volume was planned for publication under two issues, whereby one
issue would exclusively focus on labor matters. However, due to a range of factors, among
others, the small number of submissions pertaining to labor matters and the rigorous review
process these submissions were required to follow, it was not possible to find enough articles
to publish this volume in two different issues. For this reason, we were forced to merge the
regular issue with the labor law submissions that were initially intended as an independent
issue.

In conclusion, | wish to extend my gratitude to ILO-Siraye program project at Hawassa
University for being part of the collaboration. | would also take this opportunity to thank
contributors and reviewers, who contributed their share to make the publication of this
volume a reality.

Beza Dessalegn (Ph.D.)

Editor-in-Chief
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A Critical Look at the National Institutional Mechanisms towards the Protection and
Assistance of Conflict-Induced Internally Displaced Persons in Ethiopia

Behaylu Girma*

Abstract

Internal displacement is one of the forced migration types that is increasing in an alarming rate which
lacks global attention. The issue was an international agenda in the early 1990s, yet, there is no well-
established international organization responsible to assist and protect IDPs. It is the state that is primarily
taking the responsibilities. The study used qualitative research methodology and examined the institutional
responses, gaps and the human rights protection of conflict-induced IDPs in Ethiopia. It has been found
that there are scattered institutional structures at the federal and regional levels. The response of the
Ethiopian Disaster Risk Management Commission, which is the primarily responsible organ, is reactive
and sporadic. There is cluttered coordination and the issue of conflict-induced internal displacement
becomes an appeal of rare attention by the three branches of the government. Besides, there is less
engagement of CSOs and National Human Rights Institutions. These disparities have challenged the
protection and assistance of IDPs in the country. Thus, conflict-induced IDPs become the subject of rare
international attention and less national protection. Therefore, it is time for Ethiopia to revise its
institutional structure and address the plights of conflict-induced IDPs in the country.

Keywords: Ethiopia, IDPs, Kampala Convention, Institutional Frameworks, Human Rights
Protection

* LL.B (Mekelle University); LL.M (Bahir Dar University); PhD Candidate, Addis Ababa University, School of Law Center for
Human Rights. The writer is grateful to all those who gave the constructive comments on the development of this article. The
writer can be reached at destabehaylu@gmail.com
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1. Introduction

Internal displacement is one wave of forced migration that individuals are displaced from their
place of origin and become refugee within the territory of their own country.! Every year, millions
of people are forced to leave their homes because of conflict, violence, developmental projects,
and climate change.? Some 71.1 million people were living in internal displacement as of the end
of 2022 which is a sharp increase compared with 2021 and mostly the displacement has been
caused by conflict, violence, and disasters.? These numbers are not mere data; rather they tell about
the suffering of human life and the disparate situation of the internally displaced persons.

The problem worsens in the global south and displacement of individuals has become a defining
characteristic of sub-Saharan Africa.* Natural disasters, conflict, and human rights abuses are the
main triggering factors of displacement.> However, conflict and violence become the most

triggering factors of displacement.

Internal displacement is one of the challenges Ethiopia has faced at different times and remains
pervasive throughout the country's history. Natural disasters, conflicts and developmental projects
are the frequent causes of displacement in the country.® However, since 2017 conflicts have
become the main driver of displacement and the country has witnessed the displacement of
millions of IDPs within its territory. In Ethiopia, as of March 2022, an estimated 5,582,000 persons
were displaced within the country due to armed conflict and natural disasters.’

! Internal Displacement Monitoring Center, Internal Displacement, retrieved on 3/27, 2023, available at Internal
displacement | IDMC (internal-displacement.org)

2 Internal Displacement Monitoring Center, Retrieved on  9/3/2019, available at http://www.internal-
displacement.org/internal-displacement/history-of-internal-displacement

3 Internal Displacement Monitoring Center retrieved on 5/23/2023 available at https://www.internal-
displacement.org/sites/default/files/publications/documents/IDMC_GRID_2023 Global Report _on_Internal Displa
cement_LR.pdf

4 Crisp, J. (2010), Forced displacement in Africa: Dimensions, difficulties, and policy directions. Refugee Survey
Quarterly, 29(3),

5 Mehari Taddele Maru, Causes, Dynamics, and Consequences of Internal Displacement in Ethiopia, working paper,
May 2017, p. 16

% 1bid

" Relief web, Response to Internal Displacement in Ethiopia Fact Sheet - January to March 2022, retrieved on
5/23/2023, available at https://reliefweb.int/report/ethiopia/response-internal-displacement-ethiopia-fact-sheet-
january-march-2022
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IDPs are individuals of a country and the state has a primary obligation to ensure and protect their
human rights.? In doing this the state should have a strong institutional structure. Particularly, in
cases of conflict-induced internal displacement, the IDPs become susceptible to different types of
human rights violations and are forced to live in dire conditions. During the three phases (before,
during, and after) of the displacement, numerous protection concerns are encountered by the IDPs,
and the plights of the IDPs become severe mainly before and during the displacement. During
these stages, displaced persons lack protection and have become vulnerable to different types of
human rights violations. This includes violence, intimidation, killings, looting, property
destruction, house burning, and other violations that would force them to flee from their homes.®
Thus, the state has the primary obligation to respond to and address the plights of the IDPs based

on the available institutional structures.

Therefore, this research has employed a qualitative research methodology and attempted to
critically examine and addressed to what extent the Ethiopian federal and regional government's
institutional arrangements are adequate and coordinated for conflict-induced IDPs in the country.
It also inquired the responses, coordination approaches, gaps, and challenges in protecting the
rights of conflict-induced IDPs in the country.

2. A Nutshell on the Development of International Institutional

Frameworks

It was in the early 1990s that internal displacement became one of the international agenda and
was recognized as an important issue of global concern.!® At this juncture, internal displacement
was a subject with neither a clear definition nor normative and institutional frameworks that

demands a guide for effective responses of states and international humanitarian actors.

It was the preparation of the Guiding Principles on Internal Displacement that prompted the

international community to think about the need for an institutional structure and different ways

8 Africa Union Convention for the Protection and Assistance of Internally Displaced Persons in Africa (2009),
Uganda, Kampala, article 3, 4 and 5

9 United Nations General Assembly. (2018), ‘Report of the special rapporteur on the human rights of internally
displaced persons’, retrieved 11/20/2019 available at
https://reliefweb.int/sites/reliefweb.int/files/resources/G1810255.pdf, p. 8

10 Internal Displacement Monitoring Center, An Institutional History of Internal Displacement, retrieved on
6/13/2022 available at, An institutional history of internal displacement | IDMC (internal-displacement.org)

3


https://reliefweb.int/sites/reliefweb.int/files/resources/G1810255.pdf
https://www.internal-displacement.org/internal-displacement/history-of-internal-displacement#:~:text=Internal%20displacement%20was%20placed%20on%20the%20international%20agenda,The%20issue%20has%20since%20come%20a%20long%20way.
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of arrangement.'! In 1992, the newly appointed representative!? for IDPs was assigned a task to
study the existing legal and institutional frameworks and to provide possible recommendations to
address the gaps in the protection and responses of IDPs.® The representative examined the
existing laws, and institutional structures, and suggested three alternatives to the institutional

arrangements for dealing with problems related to IDPs.

The establishment of a new organization was the first option though not realized because of
political and financial constraints.!* Politically, states have the primary responsibility to safeguard
their citizens and the issue of sovereignty becomes the subject of contestation. In addition,
international organizations have a secondary role in supporting the states’ responsibility and the
establishment of a new organization is assumed to be a challenge for the state sovereignty. Besides,
the increasing number of IDPs assumed to demand huge resources, and this was inconceivable and
financially challenging.®®

The second suggestion was the assignation of the responsibility of IDPs to an existing UN
agency.*® The United Nations High Commissioner for Refugees (UNHCR) was the potential and
suggested agency to take up the responsibility to protect the displaced individuals.!’ The UNHCR
has experiences with the responses of refugees, and IDPs also encounter similar challenges as the
refugees a are sheltering within the territory of the state. However, because of the large number of
IDPs around the globe which has doubled the number of refugees, it was argued that the
organization would lack the institutional capacity to provide assistance and protection to IDPs.*®

The development of a collaborative approach among different relevant agencies coordinated by a

central mechanism was the third and most feasible option which was approved and agreed to be

1 1hid

2 1n 1992, in response to the growing international concern about the large number of internally displaced persons
throughout the world and their need for assistance and protection, the Commission on Human Rights through
resolution 1992/73 requested the United Nations Secretary-General to appoint a representative on internally displaced
persons and Francis M. Deng was appointed.

13 Elizabeth Ferris and Sarah Deardorff Miller, Institutional Architecture: Does the International System Support
Solutions to Internal Displacement? Research Briefing Paper

UN Secretary-General’s High-Level Panel on Internal Displacement August 2020

14 Brun, Research guide on internal displacement, retrieved on 6/13/2022, available at Possible topics and
framework for a research guide on internal displacement (mnstate.edu) p.8

15 1hid

16 1hid

17 Supra note 13

18 Supra note 14
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applied.’® To this effect, the Inter-Agency Standing Committee for Internal Displacement was
established and in 1997 an Emergency Relief Coordinator was appointed as the focal point to take
responsibility for coordinating the UN agencies on issues related to internal displacement.?°
Accordingly, all of the UN agencies are supposed to work jointly coordinated by the UN
Emergency Relief Coordinator (ERC) at headquarters and the Resident/Humanitarian
Coordinators (HR/RC) in the field and are expected to address the needs of the internally
displaced.?!

The Collaborative Approach worked from 1999 to 2005 and did not go further. It faced with
different challenges and was not very successful in assisting the IDPs. The response was conducted
in a dispersed manner and the approach resulted in no accountability mechanisms for IDPs.?? The
coordinator and the authority many times lacked coordination and led the agencies to have
effective responses to IDPs. This is because there were inconsistencies in the management of
forced migrants including internal displacement, overlapping of mandates, and absence of
organizations that had an explicit mandate to assist or protect IDPs, are the major challenges faced

by the Collaborative Approach.?®

Thus, in 2005, the Inter-Agency Steering Committee (IASC) decided to establish a new system
based on clusters that were intended to cover the gaps in the Collaborative Approach and to have
effective assistance and protection.?* However, still, the main challenge is lack of international
institutional responsibility and there is no single UN agency that has a specific mandate to work
on IDPs. Hence, many UN agencies are working and giving responses to IDPs without
compromising their core mandates and this has challenged the IDP’s response process and
protection concern. Similar to the situation in the international arena, there has not been any

specialized institutional mechanism for the protection and assistance of IDPs in Africa. However,

9 1bid

20 Dennis McNamara, 2006, Humanitarian reform and new institutional responses, Putting IDPs on the map:
achievements and challenges in commemoration of the work of Roberta Cohen, Forced migration review special
issues, P.9

2L |bid

2 Supranote 4, P. 9

23 |bid

24 Elizabeth Ferris and Sarah Deardorff Miller, 2020, Institutional Architecture Does the International System
Support Solutions to Internal Displacement, Research Briefing Paper UN Secretary-General’s High-Level Panel on
Internal Displacement, P.2
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institutions within the frameworks of refugee protection and human rights have taken some steps

and developments to address it in a fragmented and tentative manner.?®

Article 8 of the Kampala Convention also imposed an obligation to the Africa Union to work in
cooperation and share information on issues of internal displacement with the African Commission
on Human and People’s Rights and the Special Rapporteur of the African Commission on Human
and People’s Rights for refugee, returnees, IDPs and Asylum seekers.?® Nonetheless, the issue
lacks global attention. Even though Africa has a binding convention, the gaps at the international
level become a challenge at the regional level too.

3. Synopsis of National Institutional Mechanisms

The state has the primary responsibility of maintaining law and order and ensuring full and equal
access to justice for everyone within its jurisdiction.?” This includes ensuring that all institutions
and agents of the State: the executive, legislative, and judiciary have a responsibility to respect and
protect the human rights of all individuals including the IDPs. To this effect, states are required to
take all appropriate legislative, administrative, and other activities to prevent violations of rights,
investigate violations effectively and prosecute or take the necessary measures against those

allegedly responsible for such violations.?®

The Guiding Principles on Internal Displacement and the Kampala Convention emphasize that the
primary responsibility of protecting and assisting IDPs is shouldered within the national
governments.?® These documents and other international human rights instruments imposed an
obligation on states to ensure that IDPs can benefit from effective, appropriate, and sustainable
protection and assistance. The international community also has a responsibility to support the
national government to build its capacity to prevent, protect and respond to situations of internal

displacement and to assist them in early recovery efforts following humanitarian crises. In doing

2 Abebe, Allehone M. (2017), The emerging law of forced displacement in Africa development and implementation
of the Kampala Convention on internal displacement, Routledge,

%6 See Article 8 of the African Union Convention for the Protection and Assistance of Internally Displaced Persons
in Africa (Kampala Convention), 2009

27 The Brookings Institution-University of Bern Project on Internal Displacement, 2005, Addressing internal
displacement a framework for national responsibility, retrieved on 18/3/2022 available at Framework_fin.gxp
(internal-displacement.orq),

2 |bid

29 See Article 5 of the Kampala Convention and Principle 3 of the Guiding Principles on Internal Displacement
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this the international framework for national responsibility which is prepared by the Inter-Agency
Standing Committee (IASC) is a key document, which sets out 12 steps for governments to take
action to ensure IDP's protection and assistance.*® This framework asserts that each branch of the
government has the responsibility to protect and participate in the response process.

The executive authorities of the government have the primary responsibility for directing all
protection and assistance activities toward the IDPs. It is the executive branch that has the main
responsibility and the overall governance of the state. This responsibility mainly involves
preventing conditions that lead to internal displacement, protecting citizens and habitual residents
of the country against arbitrary displacement, mitigating the adverse effects of displacement, and
working on durable solutions.3! The executive also has a responsibility to designate a national
focal point or the lead agency for internal displacement and allocate specific tasks to the national
and local government institutions and different government departments.® It is the responsibility
of national executive authorities to mobilize and allocate sufficient resources to address the needs
of IDPs and to ensure that government staff and policymakers are adequately trained on the rights
of IDPs and the government's responsibility. 33

On the other hand, the legislative authority is responsible for reviewing and adopting legislation,
approving the budget, and generally overseeing the government's response to internal
displacement.* The judicial authorities also have a responsibility to ensure that domestic, regional,
and international laws relating to IDPs are properly applied and those responsible for violating

these laws are brought to justice.

Furthermore, the national human rights institutions and CSOs have a responsibility to work with
the government and other humanitarian partners in addressing the needs of IDPs. These institutions
will participate in different aspects like monitoring, investigation, and advocacy and would support

the government response process and protect the rights of IDPs.

30 The Brookings Institution-University of Bern Project on Internal Displacement Addressing Internal Displacement:
A Framework for National Responsibility, 2005

31 Erin Mooney, National responsibility and internal displacement: a framework for action, retrieved on 3/28/2023
available at FMR 23 Supplement mc bw.indd (fmreview.orq)

32 Supra note 30

33 Ibid

34 Global Protection Cluster Working Groups, 2006, Hand-Book for the Protection of Internal Displacement, P. 68
3 Ibid
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Designating a national institutional focal point on internal displacement is essential to have
comprehensive responses and to facilitate coordination within the government and between local
and international partners. Also there are different designations of institutional structures and

options for the protection and responses of IDPs.

In some countries, responsibility of the internally displaced people is added to the mandate of an
existing executive government agency, such as the government body charged with refugee issues
or the Department of social welfare.3 In other countries, a separate body is designated to focus
exclusively on IDPs or a government committee, a working group is established that regularly
brings together officials from the relevant ministries to jointly discuss IDP needs, facilitate
coordination with the international community, and develop strategies for ensuring effective

response.’

However, whichever institutional option is selected, the institution must have a mandate for both
protection and assistance. Besides, its staff should be trained and be aware of IDPs related laws

including the Guiding Principles and the Kampala Convention.®

4. The Federal Government Institutional Arrangement and Responses

In the Ethiopian federal state structure, both the federal and state governments have considerable
legislative, executive, and judiciary power.*® The 1995 Federal Democratic Republic of Ethiopia
Constitution (FDRE constitution) specifies the power of the federal government and left out the

undesignated power to the regional governments.*

Ethiopia seems it has preferred and adopted the establishment of a single institution the National
Disaster Risk Management Commission that is responsible for the protection and responses of
IDPs. Nonetheless, this institution mainly focuses on assistance rather than the protection of IDPs.
Thus, other national institutions are supporting the protection and response process towards
internal displacement and conflict-induced IDPs in the country. The following are the main

institutions primarily responsible for the needs of IDPs in the country.

% |bid

37 Ibid

3 Ibid

39 Article 50 (2) of the 1995 FDRE Constitution
0 1bid Articles 51 and 52
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4.1, Ethiopian Disaster Risk Management Commission

The first formal government disaster management institute was established in 1974 and is known
as Disaster Relief and Rehabilitation Commission (DRR) which was mandated to provide relief
assistance to internal displacement.** At that time, Ethiopia had a unitary state structure and this
national institution was responsible to give protection and assistance to internal displacement at
the national level. However, as the name indicates the response of the commission focused on
relief and rehabilitation and was limited to prevention, mitigation, and responses to natural
disasters displacement. Particularly, the commission was established for responses to natural

disaster displacement and it was futile to conflict-induced internal displacement.

In 1993, the government enacted the first National Policy Directives on Disaster Prevention and
Management (NPDPM) and in 1995, the National Disaster Preparedness and Prevention
Commission (DPPC) has established. This institution has a mandate for relief supplies and disaster
prevention by linking relief to development.*?

The FDRE Constitution also imposes an obligation to the government to take necessary measures
to avert any natural or man-made disasters and to provide timely assistance to the victims.*® In this
regard, the NDRMC was established as an autonomous federal government office having the prime

responsibility to protect and respond to the needs of IDPs.

This institution has gone through different institutional structures and in 2004 it was named
Disaster Prevention and Preparedness Authority (DPPA) focusing on emergency responses and
practically relief oriented.** In 2009, following the Business Process Re-engineering (BPR) study,
which was conducted by the Ministry of Agriculture and Rural Development (MoARD), the
Disaster Risk Management and Food Security Sector (DRMFSS) was established. The DRMFSS,
which consists of the Early Warning and Response Directorate (EWRD) and the Food Security

4 The Relief and Rehabilitation Commission was established in June 1974 following the outbreak of famine in the
two northern provinces of Ethiopia Wollo and Tigray. It was given the mission of preventing disasters by tackling
their root causes - Prevention, building in advance the capacity necessary to reduce the impact of disasters -
Preparedness, ensuring the timely arrival of necessary assistance to victims of disasters, and working on emergency
response.

42 Proclamation no. 10/1995 a Proclamation to provide for the establishment of the disaster prevention and
Preparedness Commission

43 Article 89 of the 1995 FDRE Constitution

4 Proclamation No. 383/2004, Disaster Prevention and Preparedness Commission Establishment /Amendment
Proclamation
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Programme Directorate, is responsible for the overall coordination and leadership towards the
implementation of the Disaster Risk Management (DRM) approach.*® In 2015, the sector was
changed to National Disaster Risk Management Commission and mandated full DRM npillars
including prevention, mitigation, preparedness, responses, recovery, and rehabilitation under the

supervision of the Prime Minister.*®

However, practically, the Commission focuses on response, recovery, and rehabilitation
activities.*’ It hardly works on prevention and mitigation and gives less attention to conflict-related
internal displacement. The commission has the responsibility to coordinate, follow up and evaluate
disaster risk reduction, disaster response, and rehabilitation programs for disaster victims.*® In
addition to this, following the official declaration of a disaster, it is empowered to mobilize
resources from domestic and international sources: to utilize secured resources for emergency
responses such as during and after displacement.* It also establishes national and local structures
of internal displacement governance, ranging from the Federal to District level. During and after
displacement, the Commission was empowered to assist IDPs by mobilizing resources from
domestic and international sources and utilizing secured resources such as food and non-food

items.%0

The Commission is empowered to collect data related to IDPs by leading and coordinating the
development as well as revision of displacement risk profiles.>® It also serves as a national
information center for displacement risk management and provides support for similar repositories
at the regional level. The commission in cooperation with the International Organization for
Migration Displacement Tracking Matrix collects displacement-related data and releases the report

to the international community and demands to participate in the response process.

% Ibid

46 Regulation No. 363/2015, National Disaster Risk Management Commission Establishment Council of Ministers
Regulation

47 Interview conducted with a member of the National Disaster Risk Management Commission, February 21, 2021,
Addis Ababa.

48 Proclamation No. 383/2004, Disaster Prevention and Preparedness Commission Establishment /Amendment
Proclamation

9 |bid Article 6
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Generally, the Commission undertakes and coordinates all types of studies and assessments that
are conducted at the national level in different stages of displacement. Because of such functions,
despite the roles of other institutions within the nation, the Commission plays the primary and
pivotal role in the responses to IDPs.

In 2018, the commission was restructured under the Ministry of Peace®? and again in 2021, it came
under the Prime Minister and was renamed as Ethiopian Disaster Risk Management Commission.>3
However, there is no change in the organizational structure. The early warning and emergency
responses directorate and the disaster risk reduction and rehabilitation directorate are the fronts in
the responses to internal displacement. There is also a partner cooperation and resources
mobilization directorate that is responsible to coordinate the international and national actors in

the responses to internal displacement.

Practically, the NDMC along with its Regional, Zonal as well as District centers has provided
different humanitarian assistance for IDPs in the nation.>* However, the commission worked
retroactively and the early warning and emergency response directorate of the commission was
mainly focused on natural disaster displacement rather than addressing the plights of conflict-
induced IDPs.

In Ethiopia, conflict-induced internal displacement mostly occurred because of ethnic or territorial
conflict and the issue becomes politicized. This has affected the response process and sometimes
the intervention needed a political decision. There is a Disaster Risk Management Council
composed of different ministries and is led by the Deputy Prime Minister that would intervene and
give directions when mass displacement occurs. This council has bi-annual meetings and evaluates
the works of the NDRMC. For instance, following the 2018 huge conflict-induced internal
displacement as a result of the Gedeo-Guji and Oromo-Somali ethnic and territorial conflicts and
the 2020 northern Ethiopia conflict, the council organized a ministerial task force and attempted

52 Proclamation N0.1097-2018 is a Proclamation to provide for the Definition of the Powers and Duties of the
Executive Organs

%3 Proclamation No. 1263/2021 Definition of Powers and Duties of the Executive Organs Proclamation

5 The Commission has provided different assistance composed of food and non-food items like fifteen kilograms of
wheat per month for each individual and 0.45-liter oil, supplementary food for children, clothes, soap, sanitary pads,
plastic shelters, blankets, bed sheets as well as different household equipment for IDPs locating at the different part
of the country.
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to address the plight of the IDPs. However, the response lacked coordination and mostly focused

on a forced and premature return process that tradeoffs the human rights of the IDPs.%
4.2. The Ministry of Peace

The Ministry of Peace was recently established in 2020, and is one part of the executive organ of
the government. The ministry is composed of different directorates and agencies that work on
peace and security in general. It has the responsibility to collaborate with the relevant Regional
Organs and facilitate the provision of proper protection of citizens as well as identifying factors
that serve as causes of conflict.®® The ministry has the mandate to participate in pre-emptive
protection mechanisms and prevent any form of internal displacement by giving training and
raising the awareness of the public regarding the positive and negative aspects of displacement as
well as the rights and duties of every individual within the country.>” Furthermore, it has the
responsibility to protect individuals from arbitrary displacement, to create a sense of equality
among the citizens of the nation, and to protect them from any form of discrimination. It also has
to manage the appropriate preparations for natural and man-made disasters to facilitate the
resolution of disputes.®®

Within the Ministry of Peace, there is an Early Warning and Recovery Desk that is responsible to
assess and respond to precipitating conflicts.>® This desk mainly focused on conflict-induced
internal displacement and attempted to address the causes of the conflict and work on
reconciliation and peace process in collaboration with other desks.®® Though it was a newly
established institution, the Ministry of Peace practically undertook different tasks. It visited IDPs

and discussed the issues of effective response and protection with relevant government and

% The Guardian, (2019), Go and we die, stay and we starve; the Ethiopians facing a deadly dilemma. Retrieved
10/2/2019 from https://www.theguardian.com/global-development/2019/may/15/go-and-we-die-stay-and-we-starve-
the-ethiopians-facing-a-deadly-dilemma

%6 See Articles 9 and 13, Proclamation N0.1097-2018 a Proclamation to provide for the Definition of the Powers and
Duties of the Executive Organs

57 Ibid

%8 |bid

%9 Interview conducted with a member of the Early Warning Directorate at the Ministry of Peace, February 17, 2021,
Addis Ababa.

% In the Ministry of Peace Organogram, there is a conflict governance main executive branch that has three desks
Early warning and recovery, Conflict research and analysis, and Conflict follow-up. However, these desks are not well
structured at regional levels and on the other hand, most of the conflicts have happened at the regional level.
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international organizations. It led and coordinated the provision of humanitarian assistance through
the NDRMC.%

Thus, the Ministry of Peace is the principal institution within the nation regarding the protection
of the rights and freedoms of IDPs with a broad mission of bringing peace and stability across the
nation by collaborating with the regional and federal governments as well as other concerned
organizations.

Nonetheless, the ministry became negligent to address and prevent the recurrently occurring
conflict-induced internal displacement in the country. The task of the NDRMC was also limited to
the responses to the humanitarian needs of the IDPs rather than protections. This has challenged
the coordination and response process. There is no clear jurisdiction between the works of the
Early Warning Desk of the Ministry of Peace and the Early Warning and Emergency Responses
Directorate of the Commission.®? This has created a conflict of interest between the NDRMC and
the Ministry of Peace.

In 2021, the government restructured the Council of Ministers and the National Disaster Risk
Management Commission becomes out of the Ministry of Peace and made to be directly
responsible to the Prime Minister and renamed as Ethiopian Disaster Risk Management
Commission.®® Hence, the Ministry of Peace restructured with new arrangements though it has the
power to work on identifying causes of conflicts among local communities that would probably
force them into displacement.* The task of the Ministry mainly revolved around conflict
prevention and reconciliation. It has also a responsibility to protect and addresses the needs of
conflict-induced internally displaced persons in the country. Accordingly, it has enacted the
National Durable Solution Initiative for all types of displacement and has also a mandate to
domesticate the Kampala Convention. However, the split out of the NDRMC from the ministry
has raised the concern of jurisdiction and challenged the domestication processes of the Kampala
Convention, and also greatly affect the full implementation of the National Durable Solution
Initiative. Besides, the Ministry of Peace is challenged to work on protection, and its task mainly
relied upon reconciliation and peace-building in which after a huge number of internal
displacements occurred in the country.

&1 Ibid
82 |bid
8 Proclamation No. 1263/2021 Definition of Powers and Duties of the Executive Organs Proclamation
& Ibid
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On the other hand, the NDRMC has the mandate to protect and respond to conflict-induced internal
displacement however, it is hardly engaged in the protection and responses to conflict-induced
internal displacement. The tasks of the commission traditionally resembled responses than
protection and were dominated by natural disaster displacement giving rare attention to conflict-
induced and developmental-induced internal displacements.

These have implied that the works of these institutions are mainly dominated by reactive responses
than prevention and mitigation. As a result, conflict-induced internal displacement increased from
time to time and recurrent challenge in the country. Furthermore, the responses of these institutions
are limited to humanitarian assistance, and the human rights protection of the IDPs is
compromised.

Hence, understanding such gaps, recently, based on the recommendations of the Ethiopian Human
Rights Commission and OHCHR®®, the government has established Inter-Ministerial Task Force
to oversee redressed and accountability measures in response to conflict-induced internal
displacement and to give responses for the human rights violations committed in the northern part
of Ethiopia.?® The task force set up four committees namely investigation and prosecution,
refugees and IDP affairs, sexual and gender-based violence, and resource mobilization
committees, and commenced its task. The human rights protection of IDPs and durable solutions
are the primary concern of the task force. However, the task force did not fully commence its

activities and it will be a premature judgment to examine it.

4.3. The National Human Rights Institutions

The other organizations that are responsible for the protection and responses to IDPs related
matters are the National Human Rights Institutions. National Human Rights Institutions (NHRIS)
may take the form of Human Rights Commissions, Ombudsmen, or specialized national

institutions that are assigned to protect a specific group at risk.%” These bodies have received their

8 The joint investigation team of the UN Human Rights Office and the Ethiopian Human Rights Commission (EHRC)
investigated the alleged violations of human rights, humanitarian and refugee law committed by all parties to the
conflict in Tigray and released the reports on November 2021. One of the recommendations was the establishment of
a ministerial-task force to give responses for the human rights violation of internally displaced persons that occurred
during the conflict.

% Ethiopian News Agency Gov’t Establishes Inter-Ministerial Task Force to Oversee Human Rights Violations in
Northern Ethiopia | Ethiopian News Agency (ena.et)

57 Elizabeth Ferris and Sarah Deardorff Miller, 2020, Institutional Architecture Does the International System
Support Solutions to Internal Displacement, Research Briefing Paper UN Secretary-General’s High-Level Panel on
Internal Displacement, P.2
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mandate and power from governmental authorities; however, they are also expected to be

independent.®®

These institutions have a broader mandate based on universal human rights standards to both
promote and protect all human rights at the national level they must be provided adequate resources
by the State to let them serve as a bridge between civil society and the government.®® The unique
position of NHRIs gives them credibility and access to information not often available to
government officials or NGOs.”® As national institutions, they have a good understanding of the
country, and the social and political environments within which they operate, and are key national
actors.” Depending on their mandates, NHRIs can play several roles in the protection of IDPs.
They have the responsibility to monitor, conduct inquiries on serious human rights violations,
follow up on early warning of displacement, create awareness, and advocate for better human

rights protection of IDPs.”?

In Ethiopia, after Prime Minster Dr. Abiy Ahmed took power, the reshuffle of the Ethiopian
Human Rights Commission was one part of the reform. The Commission restructured thematically
with one commissioner, deputy commissioner, and three commissioners mandated on issues of
Civil, political, and socio-economic rights, women and children rights and disability rights, and
the rights of older persons. The issue of internal displacement becomes one of the basic concerns
of the Commission and a new directorate has been established and mandated to work on issues of

refugee, internally displaced persons, and migrants' rights.

Thus, the Commission conducted different human rights monitoring activities and investigated the
alleged human rights violation of IDPs. The Commission also created awareness of the rights of
IDPs. It advised the government to ratify the Kampala Convention and advocate for the
domestication process.” It is also working on a durable solution for IDPs and conducting different

consultative workshops with stakeholders, government organizations, and humanitarian partners.

% Ibid

% Ibid

70 Global Protection Cluster Working Groups, Handbook on the protection of Internally displaced persons, available
at Handbook for the Protection of Internally Displaced Persons (internal-displacement.org) p. 71

" 1bid

2 Supra note 67

3 Interview conducted with a staff of the Ethiopian Human Rights Commission Refugee, returnee, and IDP
Directorate on February 21, 2022, in Addis Ababa.
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It is also currently working with other partners on the issues of restorative justice and

reconciliation.

However, the commission was negligent and rarely worked on identifying signals and early
warning of displacement. It focused on retroactively after conflict-induced internal displacements
have occurred. These were evident in the case of Gedeo-Guji and Oromo-Somali conflict-induced
internal displacement. The commission released a press statement and conducted monitoring

activities after the conflict happened and a huge number of IDPs were displaced.

However, after a new structure has been established, the Commission has aggressively worked on
early warning, monitoring, and investigation independently as well as jointly with international
organizations. It is also engaged in the preparation of different consultative workshops to enhance
the assistance and human rights protection of IDPs in the country. Furthermore, it is currently
participating in the domestication processes of the Kampala Convention and advocating for the

better protection of IDPs in the country and issues of a durable solution.”

States have the primary obligation to protect human rights, however; international human rights
instruments would allow individuals to form Non-Governmental Organizations /NGOs/ and
Charitable Societies and Organizations /CSO/s to work on the promotion and protection of human
rights. The role of civil society in the protection and promotion of the human rights of IDPs is
indispensable. Particularly, in developing countries like Ethiopia civil societies are expected to
have a great role. Accordingly, the new Organizations of Civil Societies Proclamation No.
1113/2019 came up with a broad range of mandates for national and international CSOs to work

on the promotion and protection of human rights.

However, the work of these CSOs remains limited in terms of addressing the growing number and
plights of IDPs. Most of the CSOs are negligent to work on the human rights and protection of
IDPs.

The Ethiopian Human Rights Council is a Non-Governmental Organization that extensively works
on the realization, protection, and promotion of human rights in Ethiopia. Since its establishment

in 1991, the Council was remaining the only human rights monitoring and reporting NGO in the

™ 1bid
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country. The council has extensive experience and a good reputation in its human rights monitoring

and reporting activities.”

However, in terms of conflict-induced internal displacement, the task of the Ethiopian Human
Rights Council is limited and mainly focuses on reactive activity. The council did not go further
than releasing statements and conducting research on the dared condition of conflict-induced IDPs
in the country. The council did not have an active presence in conflict-induced IDP areas and was
limited in closely working with government organizations and humanitarian partners. It is mostly
releasing a press statement at the Addis Ababa level and lacks an active regional presence in

different parts of the country.

Furthermore, CSOs like CEHRO (Consortium of Ethiopian Human Rights Organizations) have
been extensively lobbying and pushing the government to ratify the domestication of the Kampala
Convention. However, their tasks need to be consistent and should address the real challenges of
IDPs.

4.4, The Legislative Body and IDPs

The legislative branch of the government is the responsible organ to enact different internal
displacement-related laws and check out the work of other branches of the government. The
legislative authority (national parliament), is responsible for reviewing and adopting legislation,
approving a budget, and overseeing the government's response to internal displacement in

general.”

There is a gap in the international normative frameworks, and the enactment of national legislation
is an essential cure for better protection and assistance of IDPs. ’” In this regard, the national
parliaments play a crucial role in protecting internally displaced citizens through legislative action.
The legislator also has a responsibility to lobby the government (or executive) to sign the relevant
treaties and incorporate the standards into a specific IDP law.’® The development of a national IDP

5 Interview conducted with a staff of the Ethiopian Human Rights Council on February 2022, in Addis Ababa.

76 Global Protection Cluster Working Groups, Handbook on the protection of Internally displaced persons, retrieved
on 6/8/2022 available at Handbook for the Protection of Internally Displaced Persons (internal-displacement.org) P.
69

" Handbook for Parliamentarians No 20 — 2013, Internal Displacement: Responsibility and Action

8 1bid
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law should therefore be a national priority. It can ensure not only that IDPs are better protected
and assisted, but also that the country complies with its international obligations to provide such

protection and assistance.”

In Ethiopia, the House of People's Representatives is the national legislative body and is
responsible to enact different national laws. Nonetheless, until now there are no IDP-specific laws
that are enacted by the House. It is after a decade that the house has approved the ratification of
the Kampala Convention and which has not been domesticated yet. There is a Legal and Justice
Committee in the House; however, its work was limited to visiting the IDP sites and it did not
advise the House for the enactment of IDP-related legislation. Besides, the issue of conflict-
induced internal displacement is politicized and lacks legislative attention by the House. On top of
this, the HPRs failed to examine the executive responses toward conflict-induced IDPs in the
country and to enact proper normative frameworks.® It also became negligent to question the work
of the executive organ on the responses and protection of conflict-induced IDPs in the country.
The House of Federation and the House of People Representatives have allocated a budget for the
National Disaster Risk Management to address the issue of internal displacement. However, there
is a challenge on the institutional responsibility towards conflict-induced IDPs and they are living
in dared conditions. Particularly there is a challenge in realizing durable solutions for conflict-
induced IDPs. Hence, in most cases, the task of the House mainly focused on retroactively rather
than identifying and minimizing the root causes of conflict-induced internal displacement in the
country and enacting legislation.

4.5, Mandates and role of the Judiciary branch and IDPs

The judiciary has a great role in the protection and adjudication of conflict-induced internal
displacement cases. Access to justice is a basic right as well as a key means of defending other
human rights and ensuring accountability for crimes, violence, and abuse. Justice plays an
important role in combating impunity, ending discrimination and poverty, and paving the way for

peace and national reconciliation.! Efforts to strengthen the rule of law and ensure full and equal

9 Ibid

8 Interview conducted with a member of the legal drafting and disseminating directorate at the Ministry of Justice,
February 2021, Addis Ababa

81 Global Protection Cluster Working Groups, Handbook on the protection of Internally displaced persons, retrieved
19/2/2022 available at Handbook for the Protection of Internally Displaced Persons (internal-displacement.org) p. 71
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access to justice for all, including internally displaced persons (IDPs) should form part of the
humanitarian response from the outset of an emergency.®? In most cases, IDPs encounter
challenges in accessing justice because of their displacement situations. Beyond the humanitarian
response, strengthening the rule of law and promoting access to justice should be planned as early

as possible.®

The ability to access justice is essential to combat impunity and prevent and respond to protection
risks and concerns.®* IDPs and other affected populations, however, often lack or have limited

access to justice owing to several factors.

First, armed conflict, generalized violence, and collapse of institutions and infrastructure
frequently resulted in a breakdown in the rule of law and access to justice.®® In some cases, the
functioning justice system remained out of reach for displaced individuals and communities owing
to discrimination, marginalization, and poverty.®® Having fled their homes and lost their
livelihoods as well as the protective presence of their families and communities, IDPs found
themselves at an increased risk of violence, exploitation, and abuse at the same time their access

to justice and other remedies was curtailed because of the displacement.®’

Second: the lack of clarity of legislation in terms of prosecuting persons involved in creating the
IDP situation is a challenge in the prosecution and adjudication processes. The Kampala
Convention specified that states have a responsibility to ensure individuals' responsibility for acts
of arbitrary displacement. The state should criminalize arbitrary internal displacement and make
accountable those who have participated and violated the human right of the IDPs. In doing this,

the state may use domestic laws or international criminal laws.

In Ethiopia, there is no specific provision of the code that deals with internal displacement and
conflict-induced internal displacement in particular. Rather, all provisions of the criminal code are
applied to crimes committed on conflict-induced IDPs like ordinary citizens of the country.

Besides, the criminal code provisions that deal with genocide and war crimes against civilians have

8 1bid
8 1bid
8 1bid
& 1bid
8 1bid
8 1bid
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direct applicability to crimes committed against conflict-induced IDPs. However, Ethiopian
criminal law lacks deficiency and there is no clear provision that prohibits arbitrary displacement
or makes individuals responsible for their violations. This has affected the effectiveness of
investigations and prosecution of persons involved in displacement-linked crimes, and

complicated vindications availed to IDPs themselves;

The judiciary in Ethiopia has a slight role in the protection of internally displaced persons. Until
now there are no issues that are brought before a court of law and serve as a landmark case. Besides,
the gap in the normative frameworks and institutional structure affects the judiciary in the
protection of conflict-induced IDPs in the country and the lack of clear criminal provision also
exacerbates the situation. As a result, there is the question of accountability and in most cases,
conflict-induced internal displacement ended with reconciliation and the perpetrator failed to be
accountable. The response process is mostly dominated by political decisions and the issue of
accountability becomes neglected. This is evident from the recurrently happened conflict-induced
internal displacement in different parts of the country like Oromia, Somali, Benshangul Gumuz,

and the recent conflict in the northern part of the country; Tigray, Amhara, and Afar.

Thus, all of these institutional responses were disorganized and seemed to have failed to address
the root causes of the displacement, because of gaps in the normative and institutional frameworks,
the response processes were mostly sporadic, it also focuses on retroactively and politically
dominated.

This has made the displacement situation to continue in different parts of the country. Particularly,
for the last few decades, Ethiopia was hampered by natural disaster displacement mostly caused
by drought. These days, conflict becomes the main driver of displacement and the displacement

situation has remained vicious in the country.

4.6. The Regional Governments Institutional Structure and Responses

Regional and local governmental authorities have closer contact with IDPs sheltering in their
region than the central government and they are in a better position to understand the problems

they face.%® In most cases, national policy decisions are made at the central level and the

8 Supra note 81, p. 69
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involvement of local government authorities is essential for the implementation and coordination
of protection and assistance activities on the ground.®® The local administration also plays a critical
role in allowing access to IDPs and other civilian populations at risk. Moreover, in decentralized
States, or where national authorities lack sufficient capacity, provincial, regional, or local

government authorities may be the main interlocutor for humanitarian agencies.®

In the Ethiopian federal state structure, there is a National Disaster Risk Management Commission
that is responsible for the protection and responses to internal displacement in the country. At the
local level, each regional government has its Disaster Risk Management Office/Bureau/ Agency
and/or Authority. Some of the offices are responsible for the regional presidents while others are

under the regional Agriculture Bureau.®*

For instance, in the Somali regional state, the disaster risk management bureau is under the
structure of the president, and the structure is extended to the district level.® The Somali region
has experience in IDP management, particularly in disaster-induced displacement. The region is
the only and the first one that has enacted a regional durable solution strategy in 2017 and revised
it in 2022.% The region is the opener in enacting a durable solution strategy before the federal
government and has established durable solution working groups. During the Oromo-Somali
conflict-induced internal displacement the bureau was highly engaged in the protection and
responses process. It was the Early Warning Directorate that was primarily responsible for and
engaged in the protection and assistance of IDPs. Thus, in coordination with the federal DRMC,
the Office addressed the needs of the IDPs and tried to work on durable solutions.

Similarly, to this effect, in Oromia and SNNP regional states the disaster risk management bureau

was responsible for the president. The structure was also established at the zonal and district levels.

% Ibid

 Ibid

% Interview conducted with a member of the National Disaster Risk Management Commission, February 2021,
Addis Ababa.

92 Interview conducted with the Somali regional state DRMA focal Person, February 2021

9 Somali Region Durable Solutions Strategy 2017-2022
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During the Gedeo-Guiji conflict, it was the zone and District disaster risk management focal point
that was highly engaged in the response and protection process. The zone administration also had

an early warning and response team that is primarily responsible for responding to the IDPs.*

5. Protection Approach and Coordination: Global and National

Globally there is no institution solely established for the protection and response to IDPs. The task
was assigned to different UN agencies to take the responsibilities and engage in the response

process.

In 1997, the UN assigned the overall responsibility of coordinating the protection and assistance
of internally displaced persons to the emergency relief coordinator the senior UN humanitarian
official.*® In December 1999, the IASC adopted a policy expressly for the protection of IDPs that
sought to spell out the process for implementing the collaborative responses both at headquarters
and in the field. In the beginning, it was the collaborative approach that has been preferred by the
international community because it allows for a comprehensive and holistic response, involving
various agencies and spanning all phases of displacement.®® Hence, all of the UN agencies were
supposed to work jointly, coordinated by the UN Emergency Relief Coordinator (ERC) at
headquarters and the Resident/Humanitarian Coordinators (HR/RC) in the field.

However, the approach was not very successful in assisting IDPs; rather it faced with several
critical voices in the ongoing debate over the management of IDPs.®” There was particular concern
about the absence of predictable leadership and accountability in key sectors or areas of
responsibility. Guidance was not being implemented effectively, agencies continued to pick and
choose areas of involvement and the Humanitarian Coordinator was frequently unable to identify

reliable actors in key sectors.%® This led to ad hoc and under-resourced responses. The serious

% Interview conducted with Gedeo and Guji Zones DRMA focal persons, March 2021, Dilla

% Dennis McNamara, 2006, Humanitarian reform and new institutional responses, Putting IDPs on the map:
achievements and challenges in commemoration of the work of Roberta Cohen, Forced migration review special
issues, P.9

% bid

7 Ibid

% Ibid

ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl



https://journals.hu.edu.et/hu-journals/index.php/hujl

Hawassa University Journal of Law (HUJL) Volume 7, July 2023

problem of coordination persisted and many IDPs continued to fall through the cracks, leaving

their pressing needs unmet, and serious questions remain unanswered.*®

Consequently, in response to these widely publicized deficiencies, the ERCs® office in December
2005 came up with a sectorial approach called the Cluster Approach or commonly known as cluster
leads under which different agencies would be expected to carve out areas of responsibilities based
on their expertise and carry them out regularly in emergencies.*® This was approved by the Inter-
Agency Standing Committee (IASC) (chaired by the ERC and composed of the heads of the major
UN humanitarian and development agencies). The agencies agreed to designate global cluster
leads especially for humanitarian emergencies in nine sectors/areas of activity which in the past
either lacked predictable leadership or where there was considered to be a need to strengthen
leadership and partnership with other humanitarian actors (such as between NGOs, international

organizations, the International Red Cross and Red Crescent Movement and UN agencies). 0t

The main rationale of this approach is to strengthen the partnership and ensure more predictability
and accountability in international responses to humanitarian emergencies, by clarifying the
division of labor among organizations and defining their roles as well as responsibilities within the
key sectors of the response.'? Moreover, it would enable these key actors to act as the provider of

last resort.

The cluster approach is about transforming a may-respond into a must-respond attitude.'® It is
about achieving more strategic responses and improved prioritization and available resources by
clarifying the division of labor among organizations and better defining their role and
responsibilities.1®* The approach would be applied in all countries with humanitarian crises, both

in conflict-related humanitarian emergencies and in disaster situations.'® However, the cluster

% Ibid

100 ‘cTASC Guidance Note on Using the Cluster Approach to Strengthen Humanitarian Response,” IASC 2006,
https://interagencystandingcommittee.org/working-group/documents-public/iasc-guidance-note-using-
clusterapproach-strengthen-humanitar

101 |bid

102 |bid

103 Dennis McNamara, 2006, Humanitarian reform and new institutional responses, Putting IDPs on the map:
achievements and challenges in commemoration of the work of Roberta Cohen, Forced migration review special
issues, P.9

104 |bid

105 |bid
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approach may not constitute radical reform for instance the establishment of a new UN agency

with a specific mandate for protecting and assisting IDPs.%

5.1. Protection Approach and Coordination in Ethiopia
Ethiopia has largely experienced the role of humanitarian partners/aid agencies in the 1970s when
drought displaced a massive number of IDPs in the country. It was also at this time that the
government established the first Relief and Rehabilitation Commission.*®” Since then, different
UN agencies, INGO, and NGOs have participated in the response process to conflict and natural
disaster displacement. However, the establishment of the Ethiopian Humanitarian Fund (EHF) in
2006 has played a great role in financing different humanitarian partners and advancing responses

to natural and man-made disasters.

In response to the 2018 mass conflict-induced internal displacement, the Ethiopian government
collaborated with the international humanitarian community, setting up Emergency Operations
Centers (EOCs) in the affected areas, particularly in Gedeo and Guji zones.*®® Hence, sectorial
clusters led by the government and co-led by international organizations responded to the critical
needs of displaced persons, including food, nutrition, health, protection, and non-food items.®
Additionally, the International Organization for Migration (I0OM) and the government conducted
displacement tracking of IDPs.'° The government's willingness to work collaboratively with the
UN, donor governments, and international non-governmental organizations (INGOs) on the
response was highly welcomed and marked a departure from the prior government, which did not
openly acknowledge the existence of conflict-induced IDPs. !

Nonetheless, during the response process, there were challenges. For instance, there were few
humanitarian organizations based in southern Ethiopia at the onset of the Gedeo-Guji conflict-
induced 1DPs.*2 Government permissions for such groups to operate were required at the local

106 1bid

107 Ethiopian Humanitarian Fund, retrieved January 2023, available at About EHF 15 November 2022[33]
(unocha.org)

108 Refugees International The crises below the headlines CONFLICT DISPLACEMENT IN ETHIOPIA

109 |bid

110 Interview conducted with a member of the National Disaster Risk Management Commission, February 21, 2021,
Addis Ababa.

11 Abebe, Allehone (2017), The emerging law of forced displacement in Africa development and implementation of
the Kampala Convention on internal displacement. Routledge, Taylor, and Francis Group London/New York

12 1phid
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levels, and the lines of communication between these levels of government were not always
clear.!®* Many of the aid organizations that did work in Ethiopia oriented towards long-term
development assistance and responded to slow-onset crises like droughts.** There were no
experiences in the protection and responses to conflict-induced IDPs. Besides, EOCs were only
created in climate-induced emergencies based in Addis Ababa; they were never been deployed at
the local or regional level.'*> However after Gedeo-Guji conflict-induced internal displacement,
different EOCs have been established in the areas where a massive number of displacements have

occurred.6

5.2. Protection Approach and Durable Solutions

Durable solutions are one of the human rights of IDPs which would help them to minimize future
risks and lead their life sustainably and peacefully. There are three options for a durable solution
as return, relocations as well as re/integrations.!!’ It is the government's primary responsibility to
seek long-lasting solutions to the problem of displacement by promoting and creating satisfactory
conditions for the best durable solutions. The humanitarian partners have a secondary role and
support the government in realizing a durable solution for the IDPs. IDPs are the center for
choosing the best durable solution. Based on the government resources and humanitarian partners'

support, the rights of the IDPs will be protected.

For instance, in the case of Gedeo Guji conflict-induced internal displacement particularly on the
issue of a durable solution, the EOC was not able to hear the voices of humanitarian partners;
rather it was engaged in implementing premature and forced return plans of the government.'® As
a result, humanitarian partners on the ground were unclear as to why the government shifted
abruptly to conduct forced returns. The government’s return plan became disconnected at every
level between the NDRMC and the EOCs; between humanitarian actors and the government.*®

Hence, by late September, the government already moved to return most of the IDPs in Gedeo and

113 |bid

114 Interview Conducted with a focal person from the Office of High Commissioner for Human Rights East Africa
Regional Office, Somali Filed Office, August 2021

115 |bid

116 The establishment of the Emergency Operation Center at Gedeo-Guji was the first in terms of conflict-induced
internal displacement. Later on, it was also established in Somali, Amhara, Afar, and Tigray regional states.

117 Kampala Convention 2009, Article 11

118 |bid

119 |bid
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West Guji; however, the majority of them at that time were in secondary displacement sites near

their home areas.'?

On the other hand, in the Somali Region of Ethiopia, a durable solutions working group was
established in 2014.1?! The group was mainly established aiming in response to natural disaster
displacement. When the 2018 conflict-induced internal displacement occurred, the regional and
federal governments used such a platform and attempted to protect and assist the IDPs.1?2
Furthermore, contrary to the Gedeo-Guiji cases in the Oromo- Somali conflict-induced IDPs, the
Federal and Oromia Regional Governments opted for relocation other than return as a durable
solution.?® Hence the Oromia regional government relocated the IDPs to some areas on the
outskirt of Addis Ababa like Legetafo, Sululta, Sebeta, and Kuye Feche.?

On the other hand, among IDPs who were displaced from Oromia to the Somali Regional State,
the majority of them were sheltering at College found in the Somali Regional State and at the
Millenium Park Dire Dawa town while others were living with the host community at different
parts of Somali Regional State.'?® Besides, the Oromia and Somali regional government has also

relocated some of the IDPs to different place including Oromia and Somali regions.

6. Challenges and Gaps in the Institutional Responsibilities

The gaps in the normative frameworks are also reflected in the institutional structure. It is the
National Disaster Risk Management Commission that is established as the primary institution in
the protection and response of IDPs in the country. The commission was restructured and amended

its name at different times.

The commission was established in 1974 primarily aiming at responding to natural disaster
displacement which occurred at that time. However, most of the Commission's recent activities
are also dominated by natural disaster displacement. The task of the commission is mainly focused

on responses and there was a gap in the human rights protection of the IDPs.

120 Focus Group Discussion with Gedeo-Guji IDPs, Oromia Regional State, Bule Hora town, June 2021
121 Interview Conducted with Somali regional state DRMO focal person, Jigjiga, August 2021

122 |bid

123 Interview conducted with Oromia regional state DRMO Bule Hora town, June 2021

124 |bid

125 Interview conducted with Somali regional state DRMO focal person, Jigjiga, August 2021,
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The Commission works as a national institution and the regional governments also have their
regional disaster authority, bureau, or office. Some of these regional organizations are responsible
for the regional President while others are under the structure of the Agriculture Bureau. These
affected the comprehensive responses and coordination between the federal and regional
governments. Besides, these regional organizations mainly focused on natural disaster
displacement, and the issue of conflict-induced internal displacement was an appeal to rare

attention.

Furthermore, there is no regional disaster risk management authority in some of the regional states,
particularly in towns. The structure mostly exists at the Zone and Districts levels. This impacted
the response process in towns that did not have the structure and the experiences in the protection

and responses of IDPs.

There were also gaps in the task of CSOs and national human rights institutions. These institutions
have the primary role in the protection of the IDPs; however, most of them participated reactively
and it was limited to giving press statements and issuing letters. They did not properly engage in
monitoring activities and identified the prevailing gaps on the ground. Thus, these disparities at

the institutional level have been challenging the protection and assistance of IDPs in the country.

7. Conclusion

The issue of internal displacement has risen since the 1990s; however, the international community
failed to establish an independent institution because of the nature of the discipline and the concept
of state sovereignty. The international community preferred a multi-agency response and adopted
a coordination approach. This approach was not effective because there were no accountability
mechanisms and the multi-agencies were focused on their respective activities. These hindered the
IDP's protection and response process. Accordingly, the international community replaced the

coordination approach and changed it with cluster one, and assigned a lead agency for each cluster.

Ethiopia was frequently affected by natural disaster displacement and it was in 1974 that the first
relief and rehabilitation institution was established. For the last decades, this institution changed
its structure and was renamed at different times. However, its scope mainly stuck on natural

disasters and failed to address the plights of conflict-induced IDPs in the country.
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In 2018 the Ethiopian government made reforms and established a new Ministry of Peace that had
the role of protection and response to internal displacement. Besides, the government has ratified
the Kampala convention and given the responsibility of domestication to this Ministry. The
Ministry has enacted a national durable solution initiative and established an early warning system
though it was not effective to stop conflict-induced displacement; rather it has increased

throughout the country. The Ministry did not domesticate the Kampala Convention yet.

The role of the legislative and judiciary branches of the government was minimal and invisible.
There were no comprehensive laws or judicial decisions that served as a precedent in the protection

and responses to conflict-induced IDPs.

The national human rights institutions were the base and independent organs to monitor and
support the protection and responses to IDPs. Nonetheless, these institutions were not properly
functioning; mainly they were focusing on releasing press statements than engaging practically in
the protection and responses process and working on early warnings. Thus, the lack of a strong

and comprehensive institutional framework affects the response and protection process.

Therefore, the federal and regional governments should designate an institutional focal point to
provide meaningful protection and assistance to IDPs and revisit the structural arrangement, and
mandate responsible for human rights protection and assistance to conflict-induced internal
displacement. The institutional mandates towards the protection of conflict-induced internal
displacement have to be clear and undergone through regional levels. The issue of conflict-induced
IDPs needs special attention and the participation of different international, NGOs. The federal
and regional governments should support the work of UN agencies, humanitarian partners, CSOs,
and National Human rights Institutions engaging in the human rights protection of IDPs. Also the
government should strengthen the coordination mechanisms between humanitarian partners and
follow a rights-based approach. Besides, in cases of conflict-induced internal displacement, having
institutional structures is not enough; rather the political decision has a great role in ensuring a
durable solution for the IDPs. Hence, the government should make the responses to internal

displacement a political priority
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Abstract

Trade Unions play various roles for the protection and realization of workers’ rights, such
as decent raises, affordable health care, job security, and a stable schedule. Despite the
emphatic recognition that has been shown in several international, regional and national
laws, the actual realization of the right to unionization has not been an easy task for the
employees whose major decent work destiny hangs over the right to unionize. Therefore, the
main objective of this study is to identify the legal frameworks regulating the right to
unionize in the Hawassa Industrial Park (HIP) with the view of determining operational
challenges and entry point for advocacy. The study employed both doctrinal and non-
doctrinal research methodology and a mixed research approach. Accordingly, relevant
tools, interview, questionnaire and personal observation were devised. By doing so, the
research showed that the majority of the employees are part of trade unions (75%) although
the research also revealed the existence of different challenges with regard to unionization
in Hawassa Industrial Park. Currently, one of the main problems in the formation and the
activities after the formation of trade unions in HIP is low awareness of the workers, labour
union leaders and employers regarding unionization and its contributions. The employees,
despite their membership in one of the unions, are not fully convinced that the union is
established with the objective of protecting their rights at work place. Because of this
lopsided understanding, they are not committed to the membership that has negatively
affected the acceptance and effectiveness of the unions. Hence, it is recommended that there
is a need to raise the awareness of the employees about the benefits of joining the unions
beyond the mere membership. In order to improve the working conditions the employees’
commitment and participation in the unions should be reinforced.
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1. Introduction
The enforcement of labour right protections which is acknowledged under
international, regional and nation laws is the very challenging issue throughout the
world though the degree varies from nation to nation. More importantly, for the
employees whose decent work destiny hangs over the labour rights, the enforcement
of these laws has no alternative. The same challenging stories have been witnessed
in the Ethiopian labour market since the country has recorded the lowest
manufacturing industries with trade unions.! Compared to many other jurisdictions,
industrial relations are of a very recent occurrence in Ethiopia since most of the
economic activities are dominated by rudimentary private undertakings.? Therefore,
workers have had to struggle for the establishment of this right with successive
regimes that have ruled this country. “The formation of trade unions has never been
seen as a healthy move in Ethiopia by all successive governments.”® Even with the
current government, the right to unionization is a subject matter that both the
employer and the government still look at with worries* and this is more seriously

challenged when it comes to the Industrial Parks.®

In Ethiopia, industrial parks are established with a unique arrangement of labour and
capital intensive setting with aim of reconfiguring the countrys balance of payment

through boosting foreign trade.® This feature has made the industrial parks one of the

! Philippe Alby, Jean-Paul Azam, Sandrine Rospabe, “Labor Institutions, Labor-Management
Relations, and Social Dialogue in Africa, ” (2005). Washington, D.C.: World Bank Group, p. 10,
available at http://documents.worldbank.org/curated/en/516591468768335618/Labor-institutions-
labor-management-relations-and-social-dialogue-in-Africa, last visited on August 5, 2022. It was
reported in the study that “First, note that in Ethiopia and Uganda, a very high %age of manufacturing
firms (respectively, 80 % and 90 %) declare having not even one unionized worker.”

2Anchinesh Shiferaw and WondemagegnTadesse, Rights Protection in the Labour Markets of
Ethiopia Research Reports from Selected Cities, (2020) Center for Human Rights, Addis Ababa
University, p. 9

% Ibid, p. 21; see also Mehari Reda, Privatization in Ethiopia: The Challenges It Poses to Unionization
and Collective Bargaining, (2015) The University of Warwick, p. 7.

4 Supra Note 2, p.9

SGebeyaw Nega, Labor Dispute in Industrial Parks of Ethiopia: The Case of Bole-Lemi Industrial
Park (BLIP) (2021), Unpublished, Master’s Thesis, Addis Ababa University, pp. 69-70

6 Zhang, X. et.al. Industrial park development in Ethiopia Case study report, 2018.
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most highly protected business sectors, with little regard to other important societal
values like rights of the employees.

The Hawassa Industrial Park, as a flag-ship project, is considered one of the most
important parks in the country. The assessments so far conducted shed a dim picture
regarding the rights of the employees in the park. One such right of the employees
that is generally undermined is the right to unionization. At the early stage of the HIP
employees were precluded from establishing trade unions. Even after the formation,
the unions were made so ineffective by employing different tactics such as hindering
the unions to function as effectively as the International Labor Organization (ILO)
documents or as the national legislations require. Thus, this study essentially
attempted to assess and present the general conditions of the right to unionization
within Hawassa Industrial Park.

Accordingly, the main objective of this study was to identify the legal frameworks
regulating the right to unionize in the Hawassa Industrial Park with the view of
determining operational challenges. With the framework of the general objective
stated, the study addressed the following specific objectives: examining the legal
framework regulating the protection of the right to unionize in the Hawassa
Industrial Park; investigating the major legal and operational challenges
undermining the protection of the right to unionization in the Park; identifying the
major stakeholders in the protection of the rights with their respective roles; and
establishing important lessons that can be drawn for the purpose of general
application.

To address, these objectives, the study employed both doctrinal and non-doctrinal
research methodology. Through doctrinal research, the content, principles and gaps
of policy and legal instruments related to right to unionization in the industrial parks
has been inquired. Through the utilization of non-doctrinal method, the enforcement
of laws and policies related right to unionization in Hawassa Industrial Park has been

investigated empirically.

31



Unionization in Industrial Parks...

The research used information gathered from international instruments, FDRE
Constitution, policy documents, and Ethiopian Labour Proclamation and the various
relevant regulations and directives as primary sources. Information obtained from
informants through structured and semi-structured interviews, questionnaires and
personal observation by the researchers was also considered as primary data. In this
regard, the concerned stakeholders, which include the government bodies, Hawassa
Industrial Park management organs, employers, as well as workers and their
representatives were interviewed to incorporate first-hand information about the
situation on the ground. Secondary data was obtained via the analysis of various
documents from different governmental and non-governmental organizations and
works of relevant scholarly. Accordingly, books, journals, periodicals, newspapers,
magazines, conference papers, related to right to unionization were consulted. Once
the relevant data was secured through the above methods, data was analysed utilizing

mixed research technigues and interpretation tools.

Purposive and snowball sampling techniques were used to select the interviewees.
Random and availability sampling was also employed to select subjects of the
research addressed by questionnaire. Following the methodology chosen, 394
employees were selected to respond to the enquiry through questionnaires and eight
people were selected for key informant interview purposively based on the expertise
they had on the subject matter under consideration and the offices they assumed.
Since Hawassa hosts Southern Nations, Nationalities, and Peoples' Region (SNNPR)
Bureau of Labour and Social Affairs and Sidama Regional State Bureau of Labour
and Social Affairs, key informants were interviewed from both Regional States and
two officials were interviewed from the Ethiopian Investment Commission as an
important stakeholder in the process of unionization. Further, two union leaders were
interviewed to check the realties with regards to the operation of the unions in the
park and one soft skill trainer with the purpose of gathering the level of the
understandings of the employees with regards to the rights and obligations in their

working life. Finally, one key informant was interviewed from Confederation of the
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Ethiopian Trade Union (CETU) as one of the most important stakeholders when it
comes to the right to unionization. According to the official documents of Hawassa
Industrial Park the total number of workers in July of 2022 was 24,108. This made
up the total size of target population of the study. The sample size was determined
by using the formula (YYamane, 1967; Cochran, 1963):

n = N
1+Ne?
Where;

n- Is sample size
N — Total size of the target population

e —the level of error and given N = 24,108and e= 0.05 level sample error

Then,n = _ 24,108 = _ 24,108 = 24108 =393.6
1+24,108 (0.05)? 1+24,108 (0.0025) 61.25

Hence, the sample size (n) is 394
Devising the above methodology, this piece depicts the scene, the nexus between
unionization vs. human right protections; the legal regimes regulating the right to
unionize; the scenario of unionization in Hawassa Industrial Park; the conclusion and
the way forward.
2. Setting the Scene

Ethiopia, over the course of the country’s development history, has undergone
various policies and strategies that were designed to facilitate industrialization
process. Considering only the reign of the Ethiopian People's Revolutionary
Democratic Front (EPRDF), the country had Agricultural Development Led
Industrialization (ADLI) and other similar strategies aimed at poverty reduction with
different success rates. Among similar other successive development strategy, the
Growth and Transformation Plan Il (GTP 1) was vital for inclusive development.
GTP 1l was designed to serve as a springboard towards realizing the national vision
of becoming a low middle-income country by 2025, through sustaining the rapid,

broad based and inclusive economic growth, which accelerates economic
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transformation and the journey towards the country’s renaissance.” With this vision
to make Ethiopia a leading manufacturing hub in Africa by 2025, the government of
Ethiopia placed high focus on industrial park (IP) development and expansion.? Itis
thus, with this aim that the government has opened up the development of IPs for
both domestic and foreign private investors by providing a vast range of fiscal and

non-fiscal incentives.®

Hawassa IP is among the most prominent IPs, applauded as a flagship project by the
government specializing in textile and garment products. It was designed to serve as
a blueprint for the development of future parks. As of July 2022 the Park employed
24,108 workers excluding staff and service providers who reside in the compound.
At full capacity, the park is expected to generate employment opportunity for close
to 60,000 workforces.'°

Industrial parks are the main hub for economic growth in many countries, providing
job opportunity for citizens. It is also assumed that by clustering into industrial parks,
small, medium and even large scale enterprises can take advantage of public
infrastructures, economies on construction and facilities, gain access to nearby
skilled labor markets, and other critical inputs to propel overall economic

development.!! However, some news outlets show that workers in industrial parks

"Second Growth and Transformation Plan (GTP I1: 2016-2020), Available at:
https://en.unesco.org/creativity/policy-monitoring-platform/second-growth-transformation-plan
Accessed on: August 6, 2022.

8Ethiopian Investment Commission (EIC), Industrial park in Ethiopia: Incentive package, 2017.
SFDRE Investment Proclamation No. 1180/2020, 26th Year No. 28, 2020, Addis Ababa, Arts. 17-24.
10 Company Profile of Hawassa Industry Park, Available at:
http://www.investethiopia.gov.et/images/Covid-19Response/Covid-19Resources/publications May-
20/HIP-Production-Company-Profile---07092017.pdf Accessed on August 6, 2022.

1 UNIDO, International Guidelines for Industrial Parks, (2019), p. 16, available at
https://www.unido.org/sites/default/files/files/202005/International _Guidelines for_Industrial Park
s_EN.pdf Accessed on August 6, 2022.
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are at increased risk of various forms of labour rights violation that manifests itself

for instance in the form of stifling the right to unionization.!?

Freedom of association is one of the fundamental rights that all the international,
regional and domestic legislation have so far recognized. This recognition of the
importance of the right is associated with the enabling nature of the right.'* Meaning
freedom of association is important right not only for its own purpose but because
the right is an instrument for the purpose of securing other human rights.'* The right
to association is related to human nature since mankind has been organizing itself
from time immemorial until the current times for the purpose of dealing with

challenging issues in their day to day life.*

Following the identification of the importance of the right, as has been mentioned
above, major international legal instruments have incorporated this right in one form
or another. In terms of recognition, the instruments herein under can be mentioned
as important instruments that have incorporated this right: The Universal Declaration
of Human Rights(UDHR) (1948), Article 20(1) declares ‘everyone has the right to
freedom of peaceful assembly and association,’ the International Covenant on Civil
and Political Rights (ICCPR)(1966), Article 22 says ‘everyone shall have the right
to freedom of association with others, including the right to form and join trade

unions for the protection of his interests,” the International Covenant on Economic,

2Addis Fortune “Labour Union Struggle Faces Stiff Resistance in Hawassa Park” available at
https://addisfortune.news/labour-union-struggle-faces-stiff-resistance-in-hawassa-park/ accessed on
August 5, 2022.

13 paul M. Taylor, A Commentary on the International Covenant on Civil and Political Rights: The
UN Human Rights Committee's Monitoring of ICCPR Rights, (2020). P.610. Paul wrote in this regard
that the right“---enables the very existence of political parties, allowing pluralist expression in a multi-
party system, and offering choice in popular representation.”

14 Charalampos Stylogiannis, Freedom of Association and Collective Bargaining in the Platform
Economy: A Human Rights-Based Approach and an over Increasing Mobilization of Workers (2021),
International Labour Review, p. 21

15Anayet Hossain and Korban Ali, Relation between Individual and Society (2014), Open Journal of
Sacial Sciences, 2, 130-137

35


https://addisfortune.news/labour-union-struggle-faces-stiff-resistance-in-hawassa-park/

Unionization in Industrial Parks...

Social and Cultural Rights ICESCR (1966) affirms ‘the right of everyone to form

and join the trade unions of his/her own choice’.

There are also other specialized instruments that have recognized the right testifying
to its importance in supporting the interests of ethnic, religious or linguistic
minorities, racial minorities, children, the disabled workers, including migrant

workers, refugees, stateless persons, and those suffering from gender inequality.®

When it comes to the right of workers to unionization, the ILO is one of the first
international organizations that have attached the importance of this right to the
establishment of decent working conditions.!” This importance seems to have been
recognized because workers have always struggled to establish decent working
conditions because of the power imbalance between the employer and the employee
presenting him as a daily laborer.*® The motto of ‘freedom of contract’ that allowed
the two parties that are inherently unequal to determine all the working conditions
brought about a significant misery because of the difference between the capitalist
and the employee. Capital, in the name of profit, managed to appropriate the ‘lion’s
share’ of the wealth created while labour received the lesser, at times even the
minimal amount, in the form of wages. As a matter of fact it was not only a matter
of monopolizing profit; power in labour relations was also exclusively possessed by
the capital in that the employer had absolute prerogative in commanding and

controlling the labour force.'® In the general analysis, the doctrine of freedom of

Framework Convention for the Protection of National Minorities (1995, International Convention
on the Elimination of All Forms of Racial Discrimination (1965), (ICERD), Convention on the Rights
of the Child (1989), Convention on the Rights of Persons with Disabilities (2006), ILO, Convention
concerning Freedom of Association and Protection of the Right to Organise, C87, 9 July 1948,
ICESCR, Art. 8 (trade unions),, International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families, 18 December 1990, Convention Relating to the
Status of Refugees, 28 July 1951, Convention Relating to the Status of Stateless Persons, 28
September 1954,
17 The ILO Constitution, Preamble paragraph one states that the Organization established partly in,
“---recognition of the principle of freedom of association---"
18 M Serrano & E Xhafa et al (Eds.) Trade Unions and the Global Crisis: Labour’s Visions, Strategies
and Responses ILO (2011) Page xi.
19 E. Bruce Kaufman, The Global Evolutions of Industrial Relations (Geneva: ILO), 2004:24)
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contract has entailed excessively low wages and long working hours coupled with
unsafe and unhealthy working conditions. This can be considered the starting point
for the employees to imagine organizing themselves into some form of association
to remedy what has been created by the unfavorable conditions of negotiating with
the employer alone. So, the history of trade unions all over the world is a history of

struggle for greater social justice, both in societies and at the work place.?

After realizing the pitfalls of the doctrine of freedom of contract, the workers decided
that their individuals endeavor to have a better outcome from the negotiation would
also not bear any fruit. It is in this manner that the desire to organize and fight for
their rights at workplace came about. As it was mentioned herein above, the ILO
took these rights seriously and came up with several binding and soft instruments in
the form of recommendations, like Convention 87 on Freedom of Association and
Protection of the Right to Organize and Convention 98 on the Right to Organize and
Collective Bargaining. The ILO has also emphasized the importance of this right on
several occasions like in the ILO Declaration on Social Justice for a Fair
Globalization (2008) in which it was stated that freedom of association is a
fundamental right and recognizing the right which are of particular significance, as
both rights and enabling conditions that are necessary for the full realization of all of
the strategic objectives.?! In this regard it has been enunciated that the right to
freedom of association constitutes an ‘enabling right” which is an effective protection
that can be crucial for the actual exercise of other human rights and labour standards,

something that has also been pointed out by the ILO Committee of Experts.??

2Deset Abebe, Trade Union Rights of Government Employees in Ethiopia: Long overdue! (2017), p.
110, available at

https://www.researchgate.net/publication/312024060_Trade Union_Rights of Government Emplo
yees in_Ethiopia_Long_overdue accessed on August 5, 2022.

2The ILO Declaration on Social Justice for a Fair Globalization adopted by the International Labour
Conference at its Ninety-seventh Session, Geneva, 10 June 2008

22 1LO, Giving Globalization A Human Face, International Labour Conference, 101 Session,
(Geneva, 2012) p. 38
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Ethiopia has been at the forefront in the adoption of the freedom of association and
domestication of international instruments and making part of the constitution. The
country has ratified all the important Bills of Rights that incorporate this freedom
and as only African country to became member to the ILO in 1923, that has ratified
23 conventions including 8 Fundamental Conventions.? In addition, the freedom to
form trade union is one of the core rights incorporated in the FDRE Constitution.?
The Labour Proclamation No. 1156/2019 also explicitly recognizes the right to
unionization with the necessary procedure to follow in the formation and operation

of trade unions.?®
3. The Nexus between Unionization and Workers Right Protection

Unions are teams of individuals coming together to guarantee their interest. Union
members work together to negotiate and enforce a contract with management that
guarantees their work related rights and interests, such as decent raises, affordable

health care, job security, and a stable schedule.?®

Workers have two potential sources of leverage with respect to their employers: (1)
the implicit threat that they could quit and take a job elsewhere, and (2) the presence
of a union that can represent their interests via collective bargaining. However, the
first source of leverage record-high job openings rates—will not last forever. But
when workers are able to come together, form a union, and collectively bargain, their

wages, benefits, and working conditions improve.

Unionization has all round benefits. Labour unions improve wages and working

conditions for all workers, whether they are union members or not. Unions help

23The ILO Ethiopia Fact sheet available at: https://www.ilo.org/wcmsp5/groups/public/---africa/---
ro-abidjan/---sro-addis_ababa/documents/publication/wcms_759979.pdf, accessed on August 3,
2022.

2 FDRE Constitution, Article 42 (1, A), “This right includes the right to form trade unions and other
associations to bargain collectively with employers or other organizations that affect their interests.”
2L abour Proclamation 1156/2019, Art. 113 (1).

% AFL-CIO, Unions Begin with You, 2023 Available at: https://aflcio.org/what-unions-do Accessed
on August 6, 2022.
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reduce wage gaps for women workers and workers of colour as witnessed in
American labour protection policies.?” Union members have better job safety
protections and better paid leave than non-union workers, and are more secure
exercising their rights in the workplace. Workers with union representation enjoy a
significant pay premium compared to non-union workers. The Bureau of Labour
Statistics reports non-union workers earn just 85 % of what unionized workers earn
($1,029/week vs. $1,216/week). When more workers have unions, wages rise for
union and non-union workers. The converse is also true: when union density

declines, so do workers' wages.?®

As a show case a study conducted in America in 2021 shows that a worker covered
by a union contract earns 10.2% more in wages on average than a peer with similar
education, occupation, and experience in a nonunionized workplace in the same
sector.?® Furthermore, unions raise wages for women and reduce racial/ethnic wage
gaps. For instance, hourly wages for women represented by a union are 4.7% higher
on average than for nonunionized women with comparable characteristics. Black
workers represented by a union are paid 13.1% more than their nonunionized Black
peers, and Hispanic workers represented by a union are paid 18.8% more than their

nonunionized Hispanic peers.*

A research by Farber et al. confirms that unions have historically helped, and
continued to help, close wage gaps for Black and Hispanic workers (which also
means that the decline of unionization over the last four decades has contributed to
the increase in the Black—-white wage gap over that period).3! Unions are not only

good for workers; they are good for communities and for democracy. High

27 U.S. Department of Labor, An official website of the United States government.
https://www.dol.gov/general/workcenter/union-advantage Accessed on August 6, 2022.
28 |bid
2 Asha Banerjee, et. al, Unions Are Not Only Good for Workers, They’re Good for Communities and
for Democracy. Economic Policy Institute, December 2021.
30 Ibid.
31 Farber et.al, ‘Unions and Inequality Over the Twentieth Century: New Evidence from Survey
Data’ (2021) Quarterly Journal of Economics, Vol. 136, no. 3 pp. 1325-1385
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unionization levels are associated with positive outcomes across multiple indicators

of economic, personal, and democratic well-being.%2

A 2019 study conducted by the New York University Stern Centre for Business and
Human Rights discovered that garment factory workers in Ethiopia are the lowest
paid in any major garment-producing country worldwide. They earn below 26
dollars a month, almost nine times lower than what their counterparts earn in Kenya
and three times lower than the workers in Bangladesh. The value showed almost no
increase in Birr, except some adjustments on benefits, while witnessing a 38pc
decline in dollar terms due to the depreciation of the Birr since then. This is a
situation labour leaders believe that could have been averted if there had been unions

representing the workers.®
4. Legal Regimes Regulating the Right to Unionize

As it was briefly discussed in the introductory section, the legal consideration of the
right to unionize was first established in the preamble of the Constitution of the
International Labor Organization (ILO) in 1919.2* The ILO continued with the
emphasis on the right to unionize in its Conventions No. 87 (C87) of 1948 and
Convention 98 of 1949.3 The first Convention, in particular, is considered to have
been the first of its kind in terms of articulating the substantive elements essential
for the purpose of organizing the employees and the employers into an association
of their own choosing. Accordingly, the C87 accentuates that freedom of association
is right for workers and employers to form and join organization of their own

choosing, without prior authorization. These rules and procedures established in the

32 Asha Banerjee, supra note 29.
33 Paul M Barrett and Dorothée Baumann-Pauly, The Garment Workers of Ethiopia are World’s
Lowest Paid (2019), Centre Business and Human Rights, New York University Available at:
https://bhr.stern.nyu.edu/blogs/2019/5/22/report-the-garment-workers-of-ethiopia-are-worlds-lowest
Accessed on 06 August 2022.
34 The ILO Constitution, Preamble paragraph one states that the Organization established partly in,
“---recognition of the principle of freedom of association---"
3Convention 87 on Freedom of Association and Protection of the Right to Organize and Convention
98 on the Right to Organize and Collective Bargaining.
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work place can draw up their constitutions and freely partake in the union related

activities including assuming leadership positions.

The second one is Convention 98, which entered into force as a complement to the
first Convention to protect the employees against antiunion activities and helping
them organize in groups and negotiate for the betterment of their rights. After a
successful organization, employees and employers can engage in the negotiation of
wages and other conditions of employment by an organized body of employees
which would eventually produce collective agreements that can improve the working
conditions. There are also other ILO legislations, recommendations as well as
declarations dealing with the freedom of association as a core labour rights which
will be elaborated in the subsequent sections of this study. Ethiopia as a long standing
member of the ILO since 1923 has not only ratified these two core Conventions, but
also all eight Conventions despite the challenges discussed above.*’

On a global level, the UDHR has a general recognition of the right to association,
but the right to form and join trade union was recognized in the two Covenants in
1966.%8 Ethiopia has ratified both the Covenants, and as per the FDRE Constitution,
these Covenants are the integral part of the law of the land.*° Ethiopia is also a party
to regional human rights instruments that recognize the right to work and to form

and take part in trade union, like the African Charter on Human and Peoples Rights.*

%]LO, Convention No. 87, Art. 2&3.

$7The ILO Ethiopia Fact sheet available at https://www.ilo.org/wcmsp5/groups/public/---africa/---ro-
abidjan/---sro-addis_ababa/documents/publication/wcms_759979.pdf. Accessed on August 3, 2022.
38UDHR Article 20(1) ‘everyone has the right to freedom of peaceful assembly and association,” the
ICCPR (1966), Article 22 ‘everyone shall have the right to freedom of association with others,
including the right to form and join trade unions for the protection of his interests,” the ICESCR
(1966)the right of everyone to form and join the trade unions of his/her own choice’.

%Ethiopia has ratified the ICCPR and ICESCR in 1993, the UN Treaty Bodies database, available at
https://thinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=59 Accessed
on August 3, 2022.

40 The Constitution of the Federal Democratic Republic of Ethiopia, Federal Negarit Gazeta ,1st year
No.1, Addis Ababa-21st August ,1995, Art. 9(4). (hereafter referred as the FDRE Constitution)

1 African Charter on Human and Peoples Rights, Art. 15. This provision states that “every individual
shall have the right to work under equitable and satisfactory conditions, and shall receive equal pay
for equal work”™.
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All these discussions recognize the right in Ethiopia based on international and
regional bills of rights. The next section considers how the right is treated in domestic
legislations.

In considering the normative framework regulating the right to unionize, the fitting
place to start is the FDRE Constitution itself. The Constitution is rather elaborate in
its recognition and establishment of workers’ rights starting from the right to work
and other important components that constitute decent working conditions.*> One of
the most important rights in this regard is “the right to form trade unions and other
associations to bargain collectively with employers or other organizations that affect

their interests.”

The other important domestic legislation is the Labour Proclamation No. 1156/2019
that establishes “workers and employers shall have the right to form and organize
trade unions or employers’ associations, respectively, and to actively participate
therein.”*® The Proclamation is the most important legislation not only because it
recognizes the right to unionize, but also because it categorically forecasts the
relevance of the workers’ association with regards to collective bargaining and
agreements that can be reached with the instrumentality of the unions. Hence why
the Proclamation explicitly recognizes “any trade union shall have the right to
bargain with one or more employers or their association...”** The same principle
applies to employers with regards to the right to negotiate where the Proclamation
provides that “any employer or employers’ associations shall have the right to

bargain with their workers organized in a trade union.”*

Employers are required to restrain from illegal acts under this law. Among these acts,
employers can not coerce or in any manner compel any worker to join or not to join

a trade union (14 (1) (d)); or to continue or cease membership of a trade union; or to

42 The FDRE Constitution, Art. 42,

“43Labour Proclamation, 1156/2019, Art. 113 (1).

4 |bid, Art. 126

4 bid
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require a worker to quit membership from one union and require him to join another
union; or to require him to cast his vote to a certain candidate or not to a candidate
in elections for trade union offices. In addition, termination based on the worker’s
nation, sex, religion, political outlook, marital status, race, colour, family
responsibility, pregnancy, disablement or social status (26(2) (d)) also serves for
union members. Consultation with trade union during reduction 2(3) is another
prerequisite under this law. The law also dictates protections for union members and
leaders which include union leave (82), detailed provisions of trade unions (113-

124), collective agreement (125) and bargaining (126).

The last one is the specific law that is applicable to the Industrial Parks that are
operating throughout the country. The Industrial Parks Proclamation, which provides
that investors that engage in entrepreneurial activities in all industrial parks shall
follow the Labour Proclamation and other relevant laws protecting the rights of the
employees.*® In this regard, one can also consider investment laws of the country
and other bilateral investment treaties the country has concluded in the facilitation

of investment processes throughout the country.

5. The Scenario of Unionization in Hawassa Industrial Park
5.1. Formation of Trade Unions
Hawassa Industrial Park is one of the flagship parks in the country when it comes to

the process of developing industrial parks and currently hosts more than 20
manufacturing units engaged principally in textiles and garment production and
export. In these factories, there are 24,108 employees (as of July 2022) that undertake
various production activities. As it is well understood, one of the most challenging
issues when it comes to the right to unionization is the right to membership as
assessed by this research. Among the participants of the questionnaire, 75.2% of
them were members of trade unions established in the industrial park. This can be

considered that an encouraging number of workers are participating in unionization

46 Industrial Parks Proclamation, Proc. No. 886/2015, Federal Negarit Gazeta Year 21, No.39, Addis
Ababa- April 2015, Art. 28.
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efforts. When looking at the number of workers participating in trade unions: the
share of employees that were members of a trade union in the UK in 2021 was 23.1
%.47On the other hand, total labour union "density" of US workers in 2020 was
10.8%, compared to 20.1% in 1983. As per the statistics presented by the US Bureau
of Labour Statistics in 2021 “the union membership rate of public-sector workers
(33.9 %) continued to be more than five times higher than the rate of private-sector
workers (6.1%)”.“8Confirming the possibility of this high number of labour union
density Mr. Chanyalew from CETU and Mr. Legesse from the Bureau of Labour
and Social Affairs told the research team that except 2 companies (comprising 3322
workers or 13.77 % of employees in the industrial park) in the park and currently all

companies have their own trade unions.*®

There are various factors that hindered the rest of the workers from joining unions:
first, 19.3% of the workers responded that they have failed to join trade unions
because of lack of understanding on the concept of unionization. This reason was
also affirmed by the interview of the representatives of the workers’, representatives

of employers’, CETU and Bureau of Labour and Social Affairs.

Second, representatives of trade unions also provided that companies were not happy
with the establishment of associations in their work place. However, this narrative is
supported by only 7% of the respondents, among this figure 5% of them said there
is no freedom of forming a union within Hawassa Industrial Park and 2% of them

said employers are not willing for the formation of the union.

Third, 4% of the respondents provided that the pre-existing workers’ unions are not
fruitful in bearing their responsibilities and this are perceived as a discouraging

factor for unionization. However, representatives of trade unions and the informant

#"Trade union density in the UK 1995-2021 — Stastics_available at https://www.statista.comAccessed
on 12 Sep. 2022
48 US Bureau of Labour Statistics, Economic News Release, Union Members Summary, available at
https://www.bls.gov/news.release/union2.nr0.htmaccessed on 13 September 2022
9 Interview with Legesse Legib, Sidama Regional State’s Labour, Skill and Enterprises Development
Bureau (Employer and Employee Division) 25 Aug. 2022.
ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl



https://journals.hu.edu.et/hu-journals/index.php/hujl
https://www.statista.com/
https://www.bls.gov/news.release/union2.nr0.htm

Hawassa University Journal of Law (HUJL) Volume 7, July 2023
from Sidama Bureau of Labor and Social Affairs argues that the trade unions are
highly effective in the protection of workers’ right and creating forum for dialogue

among workers. %

As discussed above, the worker’s awareness about unionization is manifested in their
response and the table below reveals that 61.4% of the workers have responded that

they have either medium or low awareness about unionization.

Awareness of workers with regard to

unionization Frequency %
Very High 72 18.3
High 80 20.3
Medium 160 40.6
Low 68 17.3
Very Low 14 3.5
Total 394 100.0

Table 1: awareness of workers with regard to unionization in Hawassa Industrial
Park

5.1.1. The Status of Trade Unions in Hawassa Industrial Park
In the vicinity of the Hawassa Industrial Park there are two regional offices which

are mandated to assist and follow up the unionization process. These are the Southern
Nations, Nationalities and Peoples Regional State Bureau of Social and Labour
Affairs (SNNPR BOLSA) and the Sidama National Regional State Bureau of Social
and Labour Affairs (SNRS BOLSA). At the initial stage in the history of Hawassa
Industrial Park this task was assigned for SNNPR BOLSA. Later, the mandate is
transferred to the newly emerged Sidama National Regional State (SNRS BOLSA).
Thus, the information gathered from these two government offices differ in phases.
Facts from the initial phase were gathered from the SNNPR BOLSA and later facts
were gathered from SNRS BOLSA.

% 1bid
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An informant from SNNPR BOLSA said that, at the beginning, Industrial Park
Development Corporation (IPDC) and Ethiopian Investment Commission (EIC)
were highly resistant against the establishment of trade unions in the Park. On the
other hand, the workers were requesting SNNPR BOLSA to form trade unions.>
They were confident that the unions will help them to ensure their right and to
bargain for the increment of wage. EIC’s concern was the unionization procedure,
its outcome and the stand of the workers that may affect the Foreign Direct
Investment (FDI). Up until the Government SNNPR hand over the jurisdiction to the
newly formed Sidama Regional State, there were no trade unions in the Hawassa
Industrial Park.>? Currently, the unionization procedures and follow up is led by the
Sidama Regional State’s Labour, Skill and Enterprises Development Bureau. The
companies had previously formed labour council which was set to safeguard the
interest of the employer and requested stakeholders from regional offices to effect
the registration of such labour councils. However, an informant from BOLSA
confirmed that the office refused the registration request citing absence of legal

ground to do s0.%

An informant from SNRS BOLSA explained that so far the office registered 21 trade
unions from Hawassa Industrial Park. However, it is also noted that employers did
not have an interest to establish trade unions in their company. Some workers were
not also willing to participate as executive committee members, for fear of revenge
from the side of employer lack of positive outlook and limitation of capacity. Some
of the leaders may also resign from the leadership position in the union to receive an
offer from the companies for wage increment and better position. In recent year the

IPDC and EIC have shown willingness towards the establishment of the unions in

Sinterview with Hasen Abidurahman, South Nation Nationalities and Peoples Regional State, Bureau
of Labour and Social Affairs, Peaceful Industrial Relations Directorate, Expert, Hawassa 24 Aug.
2022.

*2|bid
*3Ibid
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the park, this statement is also supported by the Coordinator of CETU-Hawassa
Branch.>

5.1.2. The Role of Labour Organizations in Unionization Process
Informants from CETU and other stakeholders mentioned that there are challenges

and obstacles from the state, employers, politicians, management members, trade
union leaders and workers. They explained that the unionization process in Hawassa
Industrial Park was a very onerous task. During the formation stage challenges from
the politicians, state, management, employers and even from the workers were
unbridgeable. Politicization of the process was the most challenging thing during the
formation of trade unions. For this reason, it took about 2 years to organize unions.
At the commencement years of the industrial park, the idea of forming trade unions
in the park was neglected by many of the stakeholders for the interest of attracting
better FDI. In addition, workers perceive CETU as part of the government structure.
Thus, frequent meetings, and discussions with different stakeholders and trainings
were mandated to create awareness. After extensive pressure and campaigning,
stakeholders assisted CETU to start the unionization process. The resistance from
the employers, workers, middle level managers and frustration of labour union
leaders were factors that slowed the motion in this regard. Furthermore, some labour
union leaders favour the employers rather than workers. CETU also lacked the time
to organize each individual labour union and select leaders. For instance, one
informant mentioned that “to select the representatives, employers gave them only

ten minutes”.

In general, the overall environment of IPDC was not good for the unionization
process. Because of the challenges, CETU was forced to facilitate the formation of
trade unions outside the premises of the industrial park. Especially Chinese

companies were against unionization. Others follow Chinese companies’ footsteps.>®

Interview with Legesse Legib,Sidama Regional State’s Labour, Skill and Enterprises Development
Bureau (Employer and Employee Division), 25 Aug. 2022.
SSInterview with Chanyalew Aweke, CETU Hawassa branch office, 26 Aug. 2022.
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To solve these unionization challenges, CETU has also organized different training
modalities which involved the trade union leaders. Trainings on Ethiopian labour
law and leadership skill were the areas frequently addressed in these trainings.
Leaders were encircled with different problems some were partisan, others were
labour aristocrats, and some others were incapable.®®On the other hand, the data
collected from the workers via questionnaire is not in line with these assertions of
CETU. Rather, absolute majority of the respondents i.e. around 82% of them
responded that either the stakeholders including national and international labour
organizations are not active in the unionization process or the informants are not
aware of the efforts of the organizations. Even those respondents who know about
these bodies, the significant majorities 38.7% are not informed about which
organization/ stakeholder has better contribution for the unionization process.
Relative majorities who are informed about the existence of the participation of these
organizations noted that, CETU has better contribution when compared to other
stakeholders. In general, the data implied that the role of labour organizations in the

unionization process still exists at an infant stage requiring strong actions.

Participation of Labour Organizations | Frequency %

in Unionization Process

Yes 72 18.3
No 195 49.5

| have no idea 127 32.2
Total 394 100.0

Table 4: The Role of Labour Organizations in Unionization Process in Hawassa

Industrial Park

5.2.Major Challenges of the Trade Unions
The research informants from trade unions’ side, enlisted different obstacles in the

process of unionization and even after the formation of the union. The informants
mentioned that leaders of the unions are not allowed to perform their duties

genuinely. They are not encouraged to perform their duties with the objective of

56| bid
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protecting the rights of the employees but rather they are there for the purpose of
playing symbolic role. The so called “labour council/workers’ council” is established
and recognized by the employers as a representative of workers. However, none of
the leaders are freely elected by workers and do not have a legal recognition.
Additionally, because of the pressure from the employers, union leaders seem timid
in terms of aggressively working for the interests of the union and the employees.
On the contrary, partisan and subservient leaders towards employers are promoted
and favoured to represent the workers. Effective leaders are discouraged and ignored
and their movement is controlled, requiring the approval of employers. The other
challenge of trade unions is related to office access and healthy environment to run
meetings, discussions and to coordinate workers which is systematically denied.®’

Therefore, the relationship between committed trade union leaders and companies in
the Industrial Parks is not positive. Systematically, leaders are excluded from benefit
packages and subjected to different work related abuses. They are usually excluded
from salary increment, better position, and allowances. Though one of the informants
from the trade union leaders affirmed that employers facilitate trainings for trade
union leaders, the other informant disagreed with this statements. The employers
prefer those union leaders who are assailant for the benefit of the employers rather
than for workers.>®There are even real cases entertained through court as a result of
employers’ work place violence against trade union leaders. Gradually, those leaders
who represented the voice of the workers are side lined and those pseudo leaders are
encouraged to work against the interest of workers. Employers lobby false leaders
through increment and position. On the other hand minor mistakes are duly
considered against the interests of genuine leaders. In some companies, new leaders
are forcedly recruited. Some workers enrolled in the leadership position without

understanding the contributions of the trade unions. Some are not intentionally

5 Interview with KI 1, Trade Union Leader, 23 Aug. 2022.
BInterview with K1 1, Trade Union Leader at Hawassa Industrial Park, 25 Aug. 2022.
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interested in the roles of the trade unions and work against the objectives. Some

workers are forced by the employers not to give the 1% contribution.*

Companies generally consider trade unions as a threat for their business objective.
Though, the roles of trade unions are two fold through safeguarding workers right
and the long term goals of the company. These pillar objectives are not well
understood from the side of the company and from some workers themselves. Under
the current status of trade unions, maintaining the bargaining power and creating
peaceful work environment within the work place is a far-fetched concept. Dealing
with hostile company managers who violate workers’ rights is the nasty task in the
works of trade unions. Companies perceive trade unions as a threat and they don’t
like to solve problems through bargaining. They rather choose to side-line and ignore
the union leaders and conspiring with those who represent the interest of the

company rather than the workers.

One of the Key Informants stated the following challenges regarding unionization:
absence from work place, high attrition, and language barriers. He added that the
overall relationship between companies and trade unions is very poor. Companies
are not interested and happy about the existence of strong unions since they do not
understand the ultimate objective of trade unions. Likewise, the trade unions are poor

to advocate and realize their objective.®°

5.3.1 Problems Related to Understanding the Role of Trade Unions
Representatives of trade union argue that they are striving to protect the right of the

workers through negotiating and mediating some issues with employers. However,
only 19.8% of respondents believe that their rights are better served through the

unions.

The data indicated that strike was taken as a means to protect workers’ rights

provided under Article 158 of the Labour Proclamation. 19.8% of the respondents

*1bid

80K 3, (Soft Skill Trainer of a company Operating in Hawassa Industrial Park), 26 Aug 2022.
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responded that there was a strike to foster the right for unionization in the Park.
Although this figure is not confirmed by trade union leaders, before the
establishment of the trade unions in the park, strikes were prevalent occurrences to
achieve demands. Trade union leaders explained that such actions have significantly
decreased in recent periods. As evidenced under various writings, trade unions may
play a role in the protection of worker’s right before resorting to industrial actions %
because unionization will increase the workers’ collective bargaining power. In line
with this assertion, 85.1% of the respondents were confident that the unions will

increase their collective bargaining power (see chart 1 below).

Total - | (00

[ have no idea - 6.4

No [ 84

ves [ ¢;

0 20 40 60 80 100 120

B Percent

Chart 1: The role of Trade Unions to increase collective bargaining power of workers

61NKkechi S. Owoo et. al. The role of unions in improving working conditions in Ghana, Partnership
for Economic Policy, Policy Brief, No. 161, January 2017, Available at https://portal.pep-
net.org/document/download/30135 accessed on 13 Sep. 2022
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In addition to increasing their bargaining power 78.7% of the respondents also
believe that unionization assists them to realize better working conditions and

wages for workers (see table 2 below).

The role of Unionization to realize better | Frequency %
working conditions and wages for workers

Yes 310 78.7
No 59 14.9
| have no idea 25 6.4
Total 394 100.0

Table 2: The role of Unionization to realize better working conditions and wages for workers
5.1.2 Problems Related to the Responsiveness of Labour Unions for
Members in Hawassa Industrial Park

Regarding role of trade unions, there are divided opinions among workers. Some
understand their objective and work together to realize their goals, while others are
not ready to work with trade unions and some others are against them. The workers
have seen some strong trade union leaders being fired from their work and this action
further affirms the opinions of those workers against trade unions as unions are not
competent enough to protect their own leaders. The awareness and capacity of
workers and trade union leaders is a challenge, and their bargaining skill is very
week. Employers end up creating symbolic trade unions as a result; they sidestep
trade unions and approach EIC seeking advice. Thus, the unionization process in
Hawassa Industrial Park exists at an infant stage as per the informant from the
interview.®?A relative majority of the informants from the questionnaire assert that
trade unions are responsive for their members. However, in line with the argument
from the representatives in the EIC, significant portion of the members believe that
their trade unions are not responsive for the members, or they are ignorant regarding
the unions day to day activity. From this observation it is possible to conclude that
labour unions are required to function for the ultimate objectives of their formation,

and they have to be alerted for the interests of the members.

b2Yoftahe Tekalign, EIC Call Center, Established as a means of grievance handling mechanism and
information exchange with workers.
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Responsiveness of Labour Unions for|Frequency %
Members

Yes 242 61.4
No 76 19.3
| have no idea 76 19.3
Total 394 100.0

Table 3: Responsiveness of Labour Unions for Members in Hawassa Industrial Park

5.3.The Change with Regards to the Right to Unionize in the Past Year

This question was framed to solicit data with regards to worker’s right status in the

preceding year following different policy measures taken against the sector.

Similarly, the questionnaire was framed with the aim of addressing factors which

affect the unionization process or those events which affect the workers right to

unionization. In this regard, informants were not in a position to understand the

changes or they were indifferent from the previous year. Thus, only 20% of the

respondents were cognisant of the changes in last year with regard to the right in the

unionization process.

The Change with Regards to the Right to|Frequency %
Unionize in the Past Year

Yes 39 9.9
No 242 61.4
| have no idea 113 28.7
Total 394 100.0

Table 6: The Change with Regards to the Right to Unionize in the Past Year in Hawassa Industrial

Park
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5.4.The Effect of Suspension from Africa Growth and Opportunity Act
(AGOA) on the Activities of Trade Unions in Hawassa Industrial Park

It is understandable that after the Covid-19 pandemic, the threat against trade unions
and workers’ rights in general is related with Africa Growth and Opportunity Act
(AGOA) suspension following the war in the northern part of Ethiopia and extended
hostility among the warring parties and the action taken by the American
government. The informants repeatedly explained that employers associate every
problem and questions of right with AGOA suspension and are not ready to listen to
the workers voice. Union Leaders were suspended from benefit packages on the
pretext of AGOA. Workers were systematically reduced by forcing them to submit
resignation letter. There were also illicit activities to reduce workers. Employers
follow anti-worker rights policy and deny the allowance of workers mentioning the
AGOA suspension as a justification for the denial. Even the office arranged for trade

unions before AGOA was denied after that. %

The role of AGOA suspension is very harmful against workers right and unionization
as the researchers learnt it from the interview. It is the best defence for employers to
deny the rights of workers and to only preserve their interests. They cite AGOA as a
reason for their failure to fulfil the rights of workers.%Thus, AGOA is another
challenge for unionization. Companies took it as the best defence scenario to defend
their interests. The informants mentioned that the Covid- Pandemic, AGOA and
other factors forced the government to change the attitude towards workers in
protecting their right in better way opposite to its back track.®

Consistent with the information given by the informants, the respondents through
questionnaire supplement the above narratives. 45% of them agreed with the effect

of AGOA suspension on their unionization process. 25.7% of the respondents have

83 Interview with KI 4, Trade Union Leader, 26 Aug. 2022.
5 Interview with Sisay Getachew Ethiopian Investment Commission Hawassa Industrial Park Brach,
Peaceful Industrial Relations Officer, 24 Aug. 2022.
8 Interview with Chanyalew, supra note 55.
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no idea in this regard. Only 29% of the respondents responded that AGOA has no
effect on their right. Thus, it is possible to conclude that suspension from AGOA
was one of the factors which strongly affected the workers right in general and

unionization process in particular.

The Effect of Suspension from AGOA on the | Frequency | %
Activities of Trade Union in Hawass Industrial

Park

Yes 178 45.0
No 115 29.2

| have no idea 101 25.7
Total 394 100.0

Table 7: The Effect of Suspension from AGOA on the Activities of Trade Union in Hawassa Industrial
Park

6. Conclusion and Recommendation

6.1. Conclusion
Hawassa Industrial park as a first and flagship park in Ethiopia has 20 factories and

24,108 employees engaged in manufacturing activities. In the park, the majority of
the employees are part of trade unions (75%) although this research revealed the
existence of different challenges with regard to unionization in Hawassa Industrial
Park. In the initial stage of the park, all the stakeholders, including the EIC, the IPDC
and the park management and factories had a very negative perspective towards the
establishment and the operation of trade unions. As time goes on, this attitude has
changed and currently one of the main challenges in the unionization process and
operation at HIP is employers’ failure to understand the positive role of trade unions;
the awareness of workers and labour union leaders regarding unionization and its

contributions.

The employees, despite their membership in one of the unions, are not fully
convinced that the unions are established with the objective of protecting their rights
at work place. Because of this lopsided understanding, they are not committed to the
membership and that in return has negatively affected the acceptance and

effectiveness of the unions in the eyes of the employees. More importantly it
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negatively affected their dealings with the management staff. This problem might
emanates from several contributing factors, but the roles of the unions leaders needs
to be mentioned. This is because the fundamental duty of the leaders must be to make
sure that every employee is aware of the benefits of trade unions in terms of
addressing their grievances through their official and collective dealing with the
employers. Trade union leaders, however, have been reported to have low courage
and their poor engagement with the cases. They do not like to be stretched to the end.
Fear of revenge and interest are the problems witnessed from the side of trade union
leaders.®®As such, there is still a big gap in relation to the capacity of the leaders of
trade unions when it comes to performing their leadership activities to the best of
what is expected of them.

On the part of the companies, there is still skewed understanding of the role of the
trade unions. Consequently, companies they are not ready to capitalize the capacity
of trade union in raising the awareness of the workers about the rights and obligations
that are expected of them in their daily performances. They are not ready to recognize
the trade union leaders and cooperative with them. They make sure that the leaders
are kept unnecessarily busy loaded with extra assignments so that they cannot
entertain claims. They even try to lobby the trade union leaders to work in favour of
them. They systematically devise different measures such as halting the activities of
trade unions, firing the leaders, and disallowing their incentives are the to discourage
the leaders.®’Besides, these companies have undermined the roles that the unions
could otherwise play in establishing and protecting the industrial peace and the
amount of productivity that can ensue from these peaceful operations by over

emphasizing on the negative side of trade union.

When it comes to the establishment of the industrial peace and a consequent raise in

productivity of the companies, there should be no doubt that everyone benefits., The

%|bid.

5Ibid.
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establishment and operation of effective trade unions should be the priority of the
stakeholders if the country has to benefit from the industrial parks. In this regard
there were indicators that trainings were delivered for trade union leaders and
workers by different stakeholders especially by CETU and EIC though the effort was

not sufficient.%®

The suspension of AGOA has also dealt a serious blow to the right of the employees
in the Hawassa Industrial Park and probably throughout the country. It is undeniable
that the companies lost their lucrative financial benefits following the suspension of
AGOA. Thus, as a nation the country needs to find ways to recompense for the lost
advantages. However, it is an alarming revelation that the companies took this
unfortunate incident as a blanket cover to wipe out all the benefits that used to accrue
to the employees and more importantly the systematic blockade of union related
activities. In general, the employers are creating a hostile environment against trade
union activities citing the suspension from AGOA benefits. Despite this reality, there
is no logical justification to undermine the works of the unions under the pretext of

the suspension from the AGOA benefits.

As mentioned herein above, one of the findings of this study is the overwhelming
majority of the employees are part of trade unions. The participation of the majority
of the employees in the unions does not, however, answer the demand for
unionization since there are several bottlenecks that thwart the operation of the
unions as it has been justified in the preceding parts. So, the following points can be

raised in the form of a recommendation for further improvement.

> Itis seen that all the employees are not aware of the benefits of unionization
on equal level. So, the awareness of the employees about the benefits of

joining the unions beyond the mere membership in terms of improving the

88An informant from EIC
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working conditions and as such their commitment and participation should
be bolstered.

» Some of the suspicion about the effectiveness of the unions emanates from
the weak performance of the unions and their leaders. Therefore, the leaders
should update themselves with the roles they can play in promoting and
protecting the rights of the employees and at the same time in serving as a
bridge between the employees and the employers

» The stakeholders, as it has been reported above, are providing some training
that can serve as starting point for unionization. However, their intervention
needs to be strategic in such a way that they can fill the gaps in the
understandings of all the parties in this engagement.

» The companies are the partners in the unionization process and because of
that reason they should cease on their policy of antagonizing the unions and
their leaders with the view of establishing a smooth and conducive working
conditions.

» Finally, the negative impact of AGOA on the unionization process need to
reckoned with both by the employers and the government. The companies
cannot take the suspension of AGOA as an excuse to block the exercise of
right. The government should also play its constructive part in helping the
companies solicit an alternative for the lost benefits.
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THE EXISTING CONFUSION AND NEW DEVELOPMENTS OF
ARBITRABILITY OF ADMINISTRATIVE CONTRACTS IN THE

ETHIOPIAN LEGAL SYSTEM

Yosef Workelule Tewabe*
Abstract

This article claims the existence of inconsistencies under the old Ethiopian laws regulating
the arbitrability of administrative contracts and the confusion among legal scholars and
practitioners because of the inconsistent stipulations of the old legislation. It also shows the
reader the improvements made by the New Arbitration and Conciliation Working Procedure
Proclamation No. 1237/2021 to resolve those inconsistencies and confusions. Further, the
article indicates how far the new arbitration proclamation goes to find solutions to the
existing confusion and to influence the current practice of adjudicative bodies in Ethiopia.
By using a descriptive qualitative data analysis method, the study has revealed the existence
of major improvements in resolving the existing confusion on the arbitrability of
administrative contracts under the new proclamation, which prohibits arbitrability of
administrative, contracts unless specifically allowed by law, and repealed all pre-existing
legislation that confused the subject matter and made it difficult for implementation. Finally,
the study has also given special focus to the discretion given to the legislators to allow
arbitrability of administrative contracts through special legislation and it is recommended
that this discretion should be used only with a sufficient justification, such as where the
public interest and investment flow-related reasons require doing so.

Keywords: Arbitration, Arbitrability, Administrative Contracts, Ethiopia
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1. Introduction

Avrbitration is one of the out of court dispute settlement mechanisms existing in
today's global business environment. The business community’s interest in an
arbitration proceeding has increased over time. Parties to a given contractual
transaction may refer their case to an arbitration dispute settlement institution either
based on their contractual arbitration clause or arbitral submission. When a party to
a contract wants to utilize an arbitral process for their dispute settlement proceedings,
one of the major issues that come to mind is the arbitrability question. Arbitrability

is the arbitrator's jurisdiction to adjudicate a given case.

In an administrative contract, to which at least one contract party is a public body,
arbitrability is one of the contending issues in the legal jurisprudence due to the
state’s involvement in the contract and therefore the representation of public
interests. In Ethiopian jurisprudence, administrative contract arbitrability continues
to be an unsettled issue between legal scholars and judicial practitioners. There has
been confusion in the interpretation of rules incorporated in the civil code and the

civil procedure code.

The civil code has mentioned nothing about arbitrability, while the civil procedure
code explicitly categorises administrative contracts as non-arbitrable subject matter
with a rule that restricts the civil procedure code rules from affecting the rules of the
civil code, which has mentioned nothing about non-arbitrability. By taking this as a
basis of argument, scholars in the area of Ethiopian arbitration law and Ethiopian
courts have regularly argued about the non-arbitrability of administrative contracts.

This was a big question for both the academics and the practitioners.

Now Ethiopia has a new comprehensive arbitration and conciliation, working
procedure proclamation intended to resolve the defects of existing legal
arrangements in the area. This article addresses the concept of administrative
contracts, the confusion created by Ethiopian law regarding the arbitrability of
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administrative contracts, and the improvements achieved by the promulgation of the

new Arbitration and Conciliation, Working Procedure Proclamation.

2. Administrative Contracts and Contracts in General in the Ethiopia
Legal System
2.1.Contracts in General

The term 'contract’ refers to an agreement between two or more persons that creates
legal obligations to give, to do, or to refrain from doing something.! Furthermore,
for contracts to have legal effect, all validity requirements for the formation of the
contract should be fulfilled. The most common validity requirements for the
formation of a valid contract are consent, capacity, objects, and form.? The law,
which governs contracts, can be broadly classified as general contract law and
special contract law.® The general contract law provisions are equally applicable to
all types of contracts, while special contract laws apply only to a specific type of
contract for which purpose the legislation is designed.* In the Ethiopian contract law
regime, under the civil code of Ethiopia, about five special types of contract have
been recognized. These include agency contracts, sales contracts, contracts for
custody, contracts relating to immovable and administrative contracts. Except for

administrative contracts, all are forms of civil contracts.

ICivil Code of the Empire of Ethiopia Proclamation, 1960, NegaritGazeta Gazette Extraordinary,
Proclamation No. 165/1960, 19th Year No.2, Art 1675.
2lbid Art 1678-1730.
3lbid Art 1676.
“In Ethiopian law, the general contract provisions from Art 1675 - Art 2026 have equal applicability
for all forms of contracts unless special contract provisions govern the issue differently. When there
is a discrepancy between the two, Ethiopian law gives preference to special contract law provisions.
The general contract law also applies in non-contractual matters when the relevant law does not
provide a solution.
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2.2. Administrative Contracts

In modern state theory, a state and its administration now play a wider role in the
provision of public service than was the case in the past.> The provision of public
service and fulfillment of public needs have become the major functions of the
government, especially in developing economies like Ethiopia.® The role of the state
in the provision of public goods and services and its relations with individuals has
increased over time.” Most of the state’s relations with companies are affected by
contracts.® In such contracts, the freedom of contract of the administrative bodies
might be affected by certain conditions or restrictions specifically provided by law.°

These contracts concluded by the state for its affairs with private or public enterprises
can be referred to as ‘public contracts’.*° In different jurisdictions, public contracts
may have their peculiar characteristics and system of regulation.! In some countries,
all public contracts are set in the same category and are subject to similar treatment
where as in other countries, public contracts may be classified into two different
categories. The first category is the category of public contracts that have similar
treatment to private contracts, i.e. contracts between any two private (non-public)
parties, and they are not subject to special rules and procedures. The second category
constitutes public contracts (administrative contracts) that receive different

treatment than private contracts and are subject to special rules and procedures.*?

SKhalifah Alhamidah, ‘Administrative Contracts And Arbitration, In Light Of The Kuwaiti Law Of
Judicial Arbitration No. 11 Of 1995°, Arab Law Quarterly, Vol. 21, No. 1 (2007), 35-36.

blbid (Emphasis Added By The Writer)

'Dr. FarougSaber Al-Shibli, ‘The Disputes Of Administrative Contracts: The Possibility Of Using
Arbitration According To The Jordanian Arbitration Act 2001°, Journal Of Legal, Ethical And
Regulatory Issues, Philadelphia University, Volume 21, No. 2, (2018) 1-17.

8Ibid

%Sabin 1. SUBEV, ‘Arbitration Clause In A Contract For Public Procurement, International
Conference Knowledge-Based Organization’, “VasilLevski” National Military University, Veliko
Tarnovo, Bulgaria Vol. XXI No 2, (2015), 517-519

10|d

11 Khalifah Alhamidah (n5), 36-38

12In the US public contracts are defined concerning public funds as "any contract in which there are
public funds provided through private persons may perform the contract and the subject of the contract
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The distinction between these two forms of contract emerged within the French legal
system in its administrative law ‘the Conseil d'Etat’.** Unlike private contracts,

administrative contracts laws treat parties to the contract unequally.

In Ethiopian law, the Ethiopian Civil Code of 1960 introduced the concept of
administrative contract. Before the enactment of its civil code, Ethiopia had no clear
law on public contracts.** Rene David, the main drafter of the Ethiopian Civil Code,
has transplanted the concept from the French legal system. Ethiopian legal scholar
Mulugeta M. Ayalew in his book on Ethiopian contract law described this scenario

in the following manner:

“The French distinction between administrative contracts and civil contracts
is imported into the Ethiopian legal system by the Civil Code. In France,
administrative contracts are governed by administrative law and civil
contracts are subject to the provisions of the French Civil Code. In Ethiopia,
civil and administrative contracts are governed by the Civil Code and are
adjudicated by the regular courts. However, administrative contracts are one

of those specific contracts having special provisions for regulation provided

may ultimately benefit private person”. In England, even though there is no private—public contract
law distinction, there is a position held by the state that, the administration can't be involved in
contracts restricted to its discretionary power. Whereas, in civil law countries two categories of
contracts in which the state administration involves itself exist. The first consists of those contracts
which provide for the purchase of goods and services for public purposes. The second consists of
those which are used to govern the relationships between public services and individuals. While
contracts in the first category are governed by private laws such as; civil or commercial laws the
second category contract will have special Rules and Procedures. This distinction as mentioned before
backs from the French legal system administrative law. In the French legal system the distinction
between these two contracts does not end within a statutory stipulation it also extends to differences
in the courts of adjudication. The French legal system established ordinary courts for private matters
or criminal trials, and administrative court cases involved public administration. They also have
differed in legal instruments incorporated. Administrative contracts law has been constituted in the
French administrative law, not in the privacy laws pack.
1Y osri Alassar, ‘The Arbitration In Administrative Contracts In Egypt, France, And Kuwait’, Journal
Of The Union Of Arab UniVersities VVol.13, No.14, (2001), 3-88.
14The Civil Code, (nl1), Art. 3131-3306
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in the Civil Code. Accordingly, Articles 3131-3306 provide rules applicable
to administrative contracts. In drafting the part of the Civil Code on
administrative contracts, Rene David relied on French administrative law,
and hence there is not much difference between Ethiopian law and French
law as far as the substance of the law governing administrative contracts is

concerned.

Articles 3131 - 3306 of the Ethiopian Civil Code are not the only law governing the
administrative contract. Other sources are the statutes establishing administrative
agencies, the new procurement proclamations, the civil procedure code, and other
relevant laws, which should be assessed before deciding on a particular
administrative contract issue. The civil code of Ethiopia clearly defines the
administrative contract in Article 3132.1° In this definition, Ethiopian administrative
contract law, like French law, specifically determines the scope of administrative
contracts and creates a boundary between public or government contracts considered
private contracts and administrative contracts that are treated differently, so, where
this paper refers to administrative contracts, they should be understood within their
meaning provided under Article 3132 of the Civil Code.

There are different type of contracts. A contract shall be deemed an administrative

contract where:
@ It is expressly qualified as such by the law or by the parties, or

(b) It is connected with an activity of the public services and implies permanent
participation of the party contracting with the administrative authorities in the

execution of such service, or

BAyalew, Mulugeta M. ‘Ethiopia’. In International Encyclopaedia of Laws: ‘Contracts’, Edited By
J. Herbots.

Alphen Aan Den Rijn, NL: Kluwer Law International, 2010.

16The Civil Code, (n1), Art. 3132.
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(© It contains one or more provisions, which could only have been inspired by
urgent considerations of general interest extraneous to relations between private
individuals. Furthermore, a contract whereby a contractor binds himself in favor of
an administrative authority to construct a public work in consideration of a price is

also an administrative contract.

Ethiopian administrative contract law recognizes only three forms of remedies for
the other party: revision of the contract, termination of the contract, and
compensation remedies. Unlike the remedies under the Contract and the Civil Code,
these remedies have strict conditions to be met in the interest of the Contractor.

@ A revision of the contract should be justified by the general public interest.

(b) Termination: The party who has contracted with the administrative
authorities may require the termination of the contract where intervention by the

administrative authorities has its effect to upset the general economy of the contract.

(©) Compensation claims for obstruction of the contract due to the administrative
authorities’ intervention or an unforeseeable event can be provided, but they should

be limited to the actual loss incurred.

The administrative authority, on the other hand, can unilaterally terminate the
contract if it can be justified by the general public interest. The non-performance of
the obligation by an administrative authority entitles the other party neither to fail to
perform his obligations under the contract unless such non-performance makes
performance impossible nor to invoke non-performance to suspend the performance

of a contract.

65



The Existing Confusion and New Developments...

3. The Concept of Arbitrability and Administrative Contracts
3.1. Arbitrability

The core of this article is jurisdiction in case of a dispute between parties to an
administrative contract. The conclusion of contracts is not an end in itself as
contractual relationships are about parties’ efforts to perform agreements, under the
contract drafted to that end.!” When the parties to the contract fail to meet their
obligations, a dispute may arise between them. In due course, they may need an
independent organ to entertain their case and award a final decision. In ordinary
cases, ordinary public courts are the primary institutions to adjudicate disputes and
give binding decisions.*® Due to court procedures, the associated costs, and the time
it takes to entertain cases, ordinary courts are not the primary choice for adjudicating

disputes in today’s business world.®

An important consideration can be that parties may agree to keep arbitral
proceedings confidential, while dispute resolution before an ordinary court is public.
Under Ethiopian law, contracting parties have the right to determine an institution
that entertains their case, unless limited by special reasons, i.e., public interests or
policy.?® Thus, parties may agree to refer their dispute to arbitrators instead of
ordinary courts. Particularly, parties to an administrative contract may stipulate in
the contract that disputes are to be submitted to a specified arbitration institution but
may also jointly decide at the time of the dispute to refer their case for Ad hoc

resolution by institutional arbitrators.?

U"Michael F. Hoellering, ‘Arbitrability Of Disputes’, The Business Lawyer, American Bar
Association, Vol. 41, No. 1, (1985), 125-144.
8Aron Degol, notes on arbitrability under Ethiopian law, MIZAN LAW REVIEW, Vol. 5 No.1, (2011),
150.
PAsam Saud Alsaiat, ‘Disputes In Administrative Contracts And The Possibility Of Utilizing;
Arbitration To Solve Them’, Public Policy And Administration Research, Vol.5, No.6, (2015), 45-48
D1bid
A1bid
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If well managed, arbitration can save time and money as well as provide a range of additional
benefits. Arbitration is the best-known alternative to court litigation. The WIPO
arbitration center guideline has defined arbitration as “a procedure in which a dispute
is submitted, by agreement of the parties, to one or more arbitrators who make a
binding decision on the dispute.”?? In choosing arbitration, the parties opt for a
private dispute resolution procedure instead of going to court. The principal
characteristics of arbitration include its consensual nature; the parties' freedom to
choose arbitrator(s), the forum, seat, and venue of arbitration; its neutrality and
potential to avoid home court advantages; the confidentiality of the whole procedure;
the finality of the award given by arbitrators; and ease of enforcement with the

support of the New York Convention, to which more than 165 countries are parties.

The question of arbitrability, i.e. whether or not a dispute can be brought before
arbitrators, will come into mind in different circumstances including during contract
negotiations, when the arbitrators assess their jurisdiction, upon execution of an
arbitral award before an ordinary court, and in appeal. There are substantive and
procedural conditions that must be fulfilled for disputes to be arbitrable, i.e. to allow
parties to refer a case to arbitration?. These substantive and procedural requirements
may differ from jurisdiction to jurisdiction. Arbitrability can be broadly categorized
into streams: substantive/objective arbitrability and procedural/subjective
arbitrability.?* Substantive arbitrability depends on the question of whether the

arbitrator has the authority to decide on the underlying substantive issue.

Substantive arbitrability is based on general criteria such as public interests and other
policy considerations. This may mean that a dispute regarding a topic of public

interest may not be resolved in arbitration but can only be brought before a public

22 WIPO ADR, Guide to WIPO Arbitration, 8.
A, Redfern, And M. Hunter, ‘Law And Practice Of International Commercial Arbitration, London,

(1986)
and David, Rene, ‘Arbitration In International Trade’, Kulwer Law And Taxation Publishers,
Netherlands, (1985).
24 Michael F. Hoellering, (n17), and Aron Degol, 2011, (n18)
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court. Procedural arbitrability however focuses on the procedural aspect of
exercising arbitration agreements. Procedural non-arbitrability may arise from a
waiver of arbitration rights, time limits and laches, termination or expiration of

contracts, or/and other similar factors.?

Ethiopian law also distinguishes between arbitrable and non-arbitrable subject
matters. As Aron Degol mentioned in his article, civil matters such as family,
succession, property, and extra-contractual disputes, labor disputes, maritime and
commercial disputes, and criminal matters punishable upon complaints are arbitrable
subject matters in Ethiopian jurisprudence.?® He further stated that matters which are
not clearly stated in the law as arbitrable subject matters should be categorized as
non-arbitrable subject matters.?” Aron also classifies administrative contracts as
arbitrable subject matters according to Ethiopian jurisprudence, but in practice, the
arbitrability of administrative contracts under Ethiopian law was a contending issue
amongst legal scholars before the enactment of the new conciliation and arbitration

procedure proclamation.
3.2. Arbitrability of Administrative Contracts

Arbitrability of administrative contracts is one of the hot issues in international and
national arbitration law jurisprudence. Different writers in the area discussed the
issue from different perspectives.?® Two opposing ideas must be considered; the first
idea supports the arbitrability of administrative contracts and tries to define the
benefits of arbitration. The second idea supports the non-arbitrability of
administrative contracts and tries to identify the risk of subjecting administrative

contracts to arbitration.?® Besides these two divergent theoretical positions, countries

25|d

%Aron Degol, (n18), 51-157

bid

BKahlifah Alhamidah (n5), 11

ZAsam Saud Alsaiat, ‘Discussion About Advantage And Disadvantages Of Arbitration’ (2015), 46-
47
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also have to oppose, partly political aims in rendering administrative contracts

arbitrable or non-arbitrable.*°

4. Past Experiences on Arbitrability of Administrative Contracts in the

Ethiopian Legal System

In Ethiopian jurisprudence, the question of the arbitrability of administrative
contracts is an unsettled issue among scholars and judicial practices. The existence
of contending views in the area between legal scholars and courts stems from the
incompatibility of the legal provisions designed to deal with the issue.®* In Ethiopian
law, the civil code, the civil procedure code, and procurement proclamation No.
430/2005 are the appropriate legal documents to investigate the legality or otherwise
of arbitration in administrative contracts. These legal documents contain confusing

stipulations on the arbitrability of administrative contracts.

Art 315(2) of the civil procedure code proposes, “No arbitration may take place in
relation to administrative contracts as defined in article 3132 of the civil code or in
other cases where it is prohibited by law." In the same provision, under sub-article
4 the civil procedure code contains a confusing stipulation as it reads "Nothing in
this chapter®? shall affect the provisions of Articles 3325 — 3346 of the Civil Code”.
Meanwhile, the civil code provisions® referenced by sub-article 4 are silent about
the arbitrability or otherwise of administrative contracts. The procurement
proclamation also says nothing about the arbitrability question.®*

This silence of the civil code provisions from Art 3325-3346 divides scholars and

judicial practitioners on the arbitrability of administrative contracts in the Ethiopian

0Yorsi Alassar, (n13).
SICivil Procedure Code Decree, NegaritGzeta, Decree No. 52/1965, 25™ Year, No. 3, Art 315(2) And
(4) and The Civil Code, (nl1), Art. 3325-3346.
%2(Including The Art 315(2) Stipulation)
33The Civil Code, (n1), Art 3325 — 3346
34Determining Procedures of Public Procurement and Establishing Its Supervisory Agency
Proclamation, 2005, Federal NegaritGazeta, Proclamation No. 430/2005, 11th Year No.15.
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legal system. Some of the below quoted legal scholars argued the silence of the civil
code should be interpreted positively and arbitration of administrative contract
disputes should be allowed. Moreover, some others considered the civil code silence
negatively and by connecting with the civil procedure code prohibition argued in

favor of administrative contracts non-arbitrability under Ethiopian law.

Bezzawork, in his most cited article on ‘the formation, content, and effect of an
arbitral submission under Ethiopian law’, takes a position in favor of the arbitrability
of administrative contracts.3® From the beginning, he disregards the stipulation of the
civil procedure code about arbitrability. He argues that deciding on the arbitrability
of administrative contracts is the subject matter of the substantive laws and it should
not be constituted in the procedural law. Therefore, the civil procedure code
incorporation of specific rules on the arbitrability of administrative contracts is the
drafter's mistake. If that is the case, we should rely only on the civil code provisions
and the silence should be understood as “anything that is not prohibited is presumed

to be permitted.””*® He further mentions that:

"Even if one holds the contrary view that disputes arising from administrative
contracts are not capable of settlement by arbitration under Art. 315 (2) of
the c.p.c., in practical terms it is of minimal effect. This is so because many
administrative authorities that are likely to be involved in domestic and
international transactions and arbitration are empowered by law to settle
their disputes by arbitration. One can cite the following as examples: the
Ministry of Mines and Energy, the Marine Transport Authority, the Civil
Aviation Authority, the Ethiopian Transport Construction Authority, the
Ethiopian Water Works Construction Authority, and the Ethiopian Building
Construction Authority. The argument that can be forwarded is that these

establishment proclamations, by empowering the above state bodies to settle

%Bezzawork Shimelash, ‘The Formation, Content, And Effect Of An Arbitral Submission Under
Ethiopian Law’, Journal Of Ethiopia Law, Vol. 17, (1994), 83-85.
|bid
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disputes by arbitration, have impliedly amended the -prohibitive Civil

Procedure Code provision.”?’

Zekarias Kenea also after concluding the existence of confusion between the civil
procedure code provision and the civil code stipulation implied alternative solutions
to avoid the confusion.® Zekarias questions ”If nothing in Book 4 Chapter 4 of the
Civil Procedure Code affects the provisions of Articles 3325-3346 of the Civil Code,
and nothing as to whether or not matters arising from Administrative Contracts are
arbitrable is mentioned in Articles 3325-3346, could Article 315(2) be given effect?
In other words, if the overriding texts of Articles 3325-3346 of the Civil Code are
silent as to whether or not disputes emanating from Administrative Contracts are
arbitrable; can't that be taken as an implication that even disputes arising from
Administrative Contracts are arbitrable in so far as nothing express is stated in
Articles 3324-3325 that they are not? Or should there be a manifest contradiction
between the two Codes' relevant texts for Articles 3325-3346 to be overriding?”°
While he suggested the latter prevail over the former rule and thus the laws’
hierarchy as a solution,*”® he left the issue without answering all questions. Aron
Degol also categorized administrative contracts in the arbitrable subject matters
group in the Ethiopian legal system. He strongly argued that; "If there were
restrictions to the type of disputes to be submitted to arbitration, surely the legislator
would have stipulated them in the substantive law, i.e. the Civil Code. The legislator,

however, did not provide any restriction.”*!

Tecle Hagos Batha recommends that to have a clear stand on arbitrability, the

country must establish an administrative court, or repeal Art 315(2) of the civil

%7Ibid P. 85 Para. 2
38Zekarias Keneaa, Arbitrability in Ethiopia: Posing the Problem, Journal of Ethiopia Law, Vol. 17,
(1994), 119-121.
#bid.
Olpid.
“Aron Degol, (n18), 154-155.
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procedure code.** Even though Tecle does not state his position clearly, he seems to
favor the non-arbitrability of administrative contracts in Ethiopia's legal regime.
Ibrahim Idris another Ethiopian law scholar, cited by Bezzawork, is also in favor of
non-arbitrability. His thinking on Article 315(2) is on the contrary position of
Bezzawork. Indiris notes that the stipulation under Article 315(2) is not a substantive
issue rather it is a procedural rule, enacted to incapacitate arbitrators to adjudicate
administrative rules. He further believes that deciding on arbitrability is a matter of
procedural law and not of substantive law.** Moving on from an academic viewpoint,
the following assesses the Ethiopian courts’ diverging opinions on the issue of

administrative contract arbitrability.

As Zekarias writes, in a case between Water and Sewerage Authority Vs Kundan
Singh Construction Limited, the high court decided that Art 315(2) is sufficient to
exclude arbitration tribunals from adjudicating administrative contract issues.**
Moreover, the court argued that since deciding arbitrability or otherwise of the case
is a procedural issue; the civil procedure code provision under sub-article 4 of Art
315 can't be affected by excluding arbitration tribunal from entertaining
administrative contract disputes. Still, with substantive matters, the civil code

provisions can have an overriding role {emphasis added by the writer}.

In another case, between High Way v Solel Boneh Ltd,* the Federal Supreme Court
within the task of interpreting Art 3194(1) was tacitly addressing the issue of
arbitrability of administrative contracts by holding that; "Although by Art.3194 (1)
of the Civil Code, a court may not order administrative authorities to specifically

perform their obligations, a court is not thereby precluded from ordering specific

“42Tekle Hagos Bahta, ‘Adjudication and Arbitrability of Government Construction Disputes’, MIZAN
LAW REVIEW Vol. 3 No.1, (2009), 27.

43Bezawerk Shimelash, (n35), 83.

44Zekarias Kenea, (n38), and Water And Sewerage Services Authority Vs Kundan Singh Construction
Limited, High Court Civil File No. 688/ 79 (Unpublished).

4 Supreme Imperial Court Of Ethiopia, May 14th, 1965 Published At The African Law Reports, Vol.
1, 1966, Pp. 41-44 As Cited By Tecle H. Bahta
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performance of an agreement to submit disputes to arbitration. ”*°In a case between
Ethio Marketing Ltd. v Ministry of Information*’, also the Ethiopian Supreme Court
decides on the possibility of making arbitral clauses or submissions by relating its
argument with the substantive/procedural dichotomy and by taking the civil
procedure prohibition as the drafters’ mistake. In another case between Gebre
Tsadik Hagos v Tigray State Bureau of Education®, the Tigray Supreme Court was
making a decision that precludes administrative contracts from arbitral submission.
In awarding this decision, the court supported its arguments with the clear

prohibition of Art 315(2) of the civil procedure code.

In the case between Water Resource Ministry Vs Siyoum & Ambaye General
Contractors,*® the federal Supreme Court decides in favor of non-arbitrability. In
making the decision the court was holding that; "the appellant's argument that the
matter should not be referred to arbitration is based on the theory that the matter,
though contractually arbitrable, is inarbitrable in law as it relates to an
administrative contract. But, the referred contract does not qualify as an
administrative one in respect of which Art 315 (2) of CPC prohibits arbitration.
Accordingly, disputes arising out of it may be referred to arbitration according to

the contractual stipulation.””>

In the case of Zemzem PLC Vs Illubabor Zonal Dep 't of Education®, also the federal
Supreme Court cassation division decides on arbitrability of administrative

contracts. However, as Tecle Hagos mentioned when the court made this decision,

46Tekle Hagos Bahta (n42), 18
47Ethio Marketing Ltd. V Ministry Of Information, Ethiopian Supreme Court Decision, March 29,
1975,(Unpublished), Cited By Tecle Hagos Bahta, (n42), 19.
“8Tigray State Supreme Court, Civil Appeal File No. 962/96 (10/06/96 E.C, Mekelle), (Unpublished)
“S\Water Resource Ministry V Siyoum&Ambaye General Contractors, Federal Supreme Court, Civil
Appeal Case N0.19659/1997
OHailegabriel G. Feyissa, ‘The Role Of Ethiopian Courts In Commercial Arbitration’, MIZZAN LAW
REVIEW Vol. 4 No.2, (2010), 314
51 ZemzemPLC Vs Illubabor Bureau Of Education, Federal Supreme Court, Cassation Division File
No. 16896, Tikmt16,1998 E.C, Addis Ababa
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it wasn't taken into consideration the confusing provisions in the civil procedure code
under articles 315(2) and (4). The decision was made simply by looking at the parties'
agreement and in a poor analogy of their agreement with the general contract law
provision Art 1731(contracts are laws between the parties). Nevertheless, this

decision has a binding role in other federal and regional courts.

In general, previous experiences with the arbitrability of administrative contracts
have caused some dismay among scholars and legal practitioners. They have adopted
opposing stands, citing differences in provisions set under Ethiopia's civil code and
civil procedure code. Those in favour of administrative contract arbitrability have
considered the clear stipulation of non-arbitrablity under Article 315(2) of the civil
procedure code, while those in favour of arbitrability have considered the stipulation
made under Article 315(4) of the civil procedure code that restricts the civil
procedure code rules from contravening the civil code rules on arbitration, as well as
the civil code's silence on administrative contract arbitrability. Such confusions have
been among the reasons for revising the Ethiopian laws on arbitration and enacting
a new comprehensive law governing the area. Currently, Ethiopia has a new
arbitration law that regulates the arbitration procedure and other out-of-court dispute
settlement mechanisms. Those rules regulating arbitrability under the civil procedure
code and the civil code that have been confusing readers are now clearly repealed by

the new law and replaced by the rules of the new law.

5. New Improvements in the Arbitrability of Administrative Contracts in
Ethiopia

Until April 2, 2021, the arbitration and conciliation-related issues were based on
those scattered rules in the civil code, the civil procedure code, and other specific
laws. These scattered laws had a limitation in properly regulating the area and
surrounded it with a lot of confusing specifications. One of the confusions was
revolving around the issue of arbitrability of the administrative contract as briefly
mentioned before. Now Ethiopia has a comprehensive conciliation and arbitration
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working procedure proclamation, which finds a solution to the difficulties and
questions in the old legal arrangement. This law has repealed the provisions of
Articles 3318 to 3324 of the Civil Code which deals with conciliation and the
provisions Articles 3325 to 3346 of the Civil Code which deals with arbitration, and
the provisions of the civil procedure code from Articles 315 to 319,350,352,355-357
and 461 which deals about arbitrator.

The new comprehensive arbitration and conciliation, working procedure
Proclamation No. 1237/2021 has come up with a clear-cut statement that can avoid
the existing debates on the arbitrability of the administrative contracts. Article 7(7)
of the proclamation reaffirmed the civil procedure code Article 315(2) articulation
by citing the non-arbitrability of administrative contract, except where it is not
permitted by law. The new proclamation also breaks the silence of the civil code
rules on arbitration by providing a clear rule on the arbitrability or otherwise of
administrative contracts. Now without making a reference to the scholars' debate,
the federal Supreme Court cassation bench interpretations, and the general rules of
interpretation we can simply conclude that administrative contracts are not arbitrable

subject matter only by referring to the clear rules in this proclamation.

Both the national and international arbitration tribunals will not have jurisdiction to
entertain cases which are containing administrative contract elements as defined
under Article 3132 of the civil code of Ethiopia. However, the proclamation is not
providing an absolute prohibition of taking cases involving administrative contracts
into the arbitration tribunals rather it unlocks the door for the legislators to determine
special circumstances in which case administrative contracts may be subject to
arbitration proceedings. This indicates the possibility of referring administrative
contracts to the arbitration tribunal when the law has permitted them to act
accordingly in specific circumstances. This exceptional rule will have a paramount
importance to resolve a practical problem that may highly necessitate using

arbitration tribunals over the formal judicial outlets.
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Specifically, multinational companies and foreign investors usually do not favor the
domestic formal judicial arrangements and completely restricting the use of
arbitration arrangements in all circumstances may discourage them in their
undertakings with the government. In some selected circumstances and by looking
at the benefits it can create for the state, legislatures may allow some areas of
administrative contracts to be adjudicated by the arbitral tribunals upon the parties'
agreement. The existence of this exceptional rule has also contributed to the
permanency of the rule and in the accommodation of new developments without

amendment of the proclamation.

For instance, under the Ethiopian Roads Authority reestablishment regulation,
disputes that involve the Ethiopian Road Authority can be inferred to be resolved in
out-of-court arrangements subject to the approval of the Director General.? The
investment proclamation also includes a rule that allows the government to agree to
resolve investment disputes through out-of-court arrangements, usually investment
arbitration tribunals.>® The public-private partnership proclamation has allowed the
government to make an agreement with the private partners to resolve disputes
through the dispute settlement arrangements as they agreed, including through

arbitration.>*

In accordance with the Mining Operation Proclamation, any dispute, controversy, or
claim between the Licensing Authority and a licensee arising out of or relating to an
agreement for reconnaissance, exploration, retention, or mining, or the
interpretation, breach, or termination thereof, shall, to the extent possible, be
resolved through negotiation. In the event that an agreement cannot be reached

through negotiations, the case shall be settled by arbitration in accordance with the

52 Ethiopian Roads Authority Re-establishment Council of Ministers Regulation, 2011, Federal
Negarit Gazeta, Regulation No. 247/2011, 17" Year, No.81 Article 10(2(h).
53 Investment Proclamation, 2020, Federal Negarit Gazeta, Proclamation No. 1180/2020, 26™ Year,
No. 28, Article 25.
54 Public Private Partnership Proclamation, Federal Negarit Gazeta, Proclamation No. 1076/2018, 24"
Year, No. 28, Art 61.
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procedures specified in the agreement. An arbitral award shall be final and binding

upon the parties.*®

The Petroleum Operation Proclamation also sets a rule on any dispute, controversy,
or claim between the government and the contractor arising out of it. Alternatively,
relating to the petroleum agreement or the interpretation a breach or termination
thereof shall, to the extent possible, be resolved through negotiations. In the event
that an agreement cannot be reached through negotiations, the case shall be settled
by arbitration in accordance with the procedures specified in the Petroleum

Agreement.®

The public procurement proclamation also gives priority to the rules of the
agreements with international organisations or states over the domestic rules to
resolve controversies that may arise in projects funded by those entities or states.>’
It states that, to the extent that this Proclamation conflicts with an obligation of the
Federal Government under or arising out of an agreement with one or more other
states or with an international organisation, the provisions of that agreement shall
prevail. Therefore, in our case, if the agreement has a specification about the
arbitrability of disputes that may arise in those internationally funded disputes, the
arbitral tribunals cannot claim the new proclamation to reject the case, or the courts
cannot consider the non-arbitrability rules under the proclamation to assume

jurisdiction.

In such a circumstance, the law may specifically liberate administrative bodies to
decide how they may resolve disputes after considering the practical circumstances.

Therefore, the above proclamations are exceptions to the rule that administrative

5 Mining Operations Proclamation, 20110. Federal Negarit Gazeta, Proclamation No. 678/2010,
Article 76.
%6 Petroleum Operations Proclamation, 1986, Federal Negarit Gazeta, Proclamation No. 295/1986,
Article 25.
5" The Ethiopian Federal Government Procurement and Property Administration Proclamation, 2009,
Federal Negarit Gazeta, Proclamation N0.649/2009, 15" Year, No.60, Article 6.
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contracts are not arbitrable because they fall within the clause "unless it is permitted
by law". In other words, administrative contracts that fall within the scope of the
above laws are arbitrable. The permission referred to under the proclamation made
by the law is not limited to the above legislations; since it has not made a restriction,
future legislations may incorporate a specific rule that allows a specific
administrative contract issue to be referred for arbitration. In other scenarios, the
general principle of non-arbitrability of adminstrative contracts stipulated in the

proclamation under Article 7(7) will continue as the governing rule.

The current experience in the Ethiopian courts and arbitral tribunals shows this
improvement in the area.®® Since the enactment of the new proclamation, there has
been no confusion about the non-arbitrary administrative contracts among/between
the contracting parties and the professionals working in the adjudicative bodies.
Disputes on the jurisdiction of courts on administrative contracts have dramatically
decreased, and the arbitral tribunals are rejecting issues by affirming that it is out of
their jurisdiction if they face cases involving administrative contracts. However,
some administrative contracts, including those involving international funding
institutions, contracts with the Ethiopian Road Authority, and construction contracts,
are still being submitted and entertained by arbitration tribunals claiming the

exceptional ground set under the proclamation.
6. Conclusion

Administrative contracts are those contractual undertakings usually involving the
state and individuals as contracting parties. In this form of the contract, the state is
always representing the public interest. The administrative contract laws are
requiring the state to follow a strict procurement and contract mechanism to the

benefit of larger good to the public. Likely, to the contracting and the procurement

%8 Interview with civil bench judges at Ledeta Federal First Instance Court and the legal professionals
working at the Addis Ababa Chamber of Commerce Arbitration Tribunal.
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periods, administrative agencies should have applied a strict procedure in the

settlement of disputes that may arise in the meantime.

In the modern world, it is common to see contractual agreements on the dispute
settlement arrangement that are concluded either before or after the arising of the
dispute. Arbitration is becoming a preferable dispute settlement outlet in all
countries. Investors, traders, and different stakeholders in this contemporary world

are inclined to arbitral tribunals over courts in need of their overriding role.

The arbitrability of the administrative contract is one of the most debatable subject
matters in the world of jurisprudence. There are various arguments made both in
favor and against the arbitrability of administrative contracts. The arbitrability
advocators try to persuade their readers by referring to the overall importance of
making it arbitrable. On the other hand, non-arbitrability advocators indicate the
risks that may endanger the public due to the misrepresentation of public officials in

the arbitration process.

Based on the experience anddivergent views of the writer and Ethiopian civil bench
court decisions, including the cassation bench are the main manifestation of
continuing confusion on the arbitrability or otherwise of administrative contracts in
the Ethiopian legal system. Since we had no clear-cut legal solution to avoid
confusion in the area, in the preceding period scholastic argument and practical
outputs have been concerned with justifying their findings with the merit or demerits

of relating administrative contracts to arbitration.

The global views on the role of arbitration, the civil procedure code specifications,
and the silence of the civil code rules on arbitration are the primary standing points
to this scenario. Even there has been some confusion on the procedural or
sustentative category of the idea of arbitrability. Some attempt to resolve the problem
by considering the general-specific law principle; others prevail over the previous

rule and through the instrument of the hierarchy of laws principle.
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Unstable decisions of the federal Supreme Court cassation bench decisions in the
area had also more complicated the confusion and until the promulgation of the
arbitration and conciliation working proclamation, there was a tendency to refer to
the cassation bench's latest interpretation as a background of arguments we are
making in the area. By this time, it was difficult to simply exert the civil code and
the civil procedure code drafter's intention while they are putting confusing rules in

different instruments.

The new comprehensive arbitration and conciliation, working procedure
proclamation No. 1237/2021 has come up with a clear blue-penciled solution to the
confusion in the arbitrability of administrative contracts. Now, we have relatively a
comprehensive arbitration law with a clear rule on the non-arbitrability of
administrative contracts. The proclamation has further repealed those confusing
rules that are regulating the subject matter for decades. The restriction of the new
law on the arbitrability of the administrative contract is a reassertion of the civil
procedure code specification. The non-arbitrability of administrative contract
articulation of the proclamation does not constitute an absolute restriction. The
legislators are free to define some areas of administrative contracts that can be
subject to arbitration. This authorization will have its role in accommodating
practical developments shortly, and contrariwise it may highly endanger the public
interest if the lawmakers are uses this discretion to promote the individual interest.
Therefore, the legislatures, when they decide in accordance with this discretionary
power under the proclamation, should focus on its relevance to the public and

contribution to the improvement of investment flow in the state.
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Observance of Adult Prisoners' Rights in the Gambella Prison Administration
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Abstract

Although there has been a considerable amount of literature recently on the subject of improving prisoners’
rights in Ethiopia, research on the subject in the National Regional State of the Gambela Peoples is
relatively novel. Apart from Omod Opodhi’s 2019 journal article on addressing the psychosocial effects of
crime on prisoners in Abobo City Prison and the Ethiopian Human Rights Commission (EHRC)'s 2021
report, which found that the protection of human rights in the Gambela region requires an urgent attention
after gathering an extensive evidence on the extent of the abuses and revealing the sadistic treatment of
those imprisoned in the Gambela’s and Abobo’s City prisons, there has not been any previously conducted
investigation into the compliance with adult prisoners' rights, or their treatment as such, across the State
of Gambela. This article assesses, therefore, the compliance of the Gambela Prison Administration
(GPA)—which is not found—with pertinent national, regional, and international standards on adult
prisoners' rights. The study was conducted via secondary and primary qualitative case study design, and
the analysis employed narrative and content quality analysis techniques, compliance with international
commitments and human rights norms and standards addressing adult prisoners' rights, and Articles 19(1)
and 22 of the Gambela Constitution, is recommended.
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1. Introduction

Prisons have existed in most societies for many centuries and usually they have been
in places where individuals were imprisoned until they underwent some legal process
and the principal purpose for establishing them in all parts of the world has been to
provide rehabilitation and correctional facility for those who have violated the rules
and regulations of their society and enable them demonstrate attitudinal and
behavioral changes and become law-abiding, peaceful and productive citizens when
integrated into the community.! Protecting the rights of prisoners, which to this work
mean the rights of the adult prisoners serving sentences with the exclusion of the
general prison population, namely, juveniles, non-sentenced prisoners, and all other
detainees' categories—whose rights this paper does not address,? has never been
easy. The vast extent and chronic nature of human rights violations in prisons around
the world have long troubled the United Nations, evidenced by the promulgation of
the United Nations Standard Minimum Rules for the Treatment of Prisoners (SMR)
in 1955.2 Indeed, the failure of the international community to adopt these standards
in practice, despite adopting them in theory, has inspired the recent efforts of the

United Nations in the field of prisons.*

'Human Rights and Prisons: A Manual on Human Rights Training for Prison Officials (UN New
York and Geneva 2005).
2The term 'prison' & 'prisoner’ shall have their respective meaning assigned to them by Art. 2(8) &
(5) of the Gambela prisons proclamation (Gambela prisons proclamation No.197/2021), 1995, Proc.
N0.197/2021, Gam. Neg. Gaz., Year 26, No.14. Next, this paper is reserved only for sentenced adult
prisoners and is not applicable to all categories of prisoners & pretrial detainees, such as the arrested,
remanded/persons awaiting trail, accused persons/persons charged, etc. However, for the definition
& rights of persons accused, see Art. 21 of the Gambela Peoples National Regional State Constitution
(Gambela Constitution N0.27/1995), 1995, Proc. N0.27/1995, Gam. Neg. Gaz., Year 1, No.1l. cum
Art. 2(9) Gambela prison proclamation No.197/2021; for the rights of persons arrested, see art 20 of
the Gambela Constitution; for juveniles' rights and definition, see art 37 (1) (e), and (3) of the Gambela
Constitution cum Art. 2(11) of the Gambela prison proclamation No0.197/2021; for the rights of
persons held & convicted, see Art.22 of the Gambela Constitution No.27/1995; etc.
3Human Rights Watch Prison Project: UN Prison Monitoring Report
<https://www.hrw.org/legacy/advocay/prisons/un_op.htm> accessed on 12 April, 2022.
4 Rodriguez Sara, 'The Impotence of being Earnest: Status of the United Nations Standard Minimum
Rules for the Treatment of Prisoners in Europe and the United States'[2006]33NEJCCC
<https://law.bepress.com/expreso/eps/1627_2006> accessed on 5 April 2022.
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Taking into account the progressive development of international law on the
treatment of prisoners since 1945—as no history would be complete without its
consideration—the rights of prisoners have their roots in various international and
regional human rights treaties and instruments as well as national legislations.’ In
1948, the General Assembly of the United Nations (UNGA) adopted the Universal
Declaration of Human Rights (UDHR).® The UDHR of 1948 made, however, no
explicit reference to prisoners, although the rights set forth therein, including the
prohibition of torture, the provision of the adequate standard of living, the right to a
fair trial, and the presumption of innocence, implicitly covered them.’

Later, two covenants, which state that prisoners have rights even when they are
deprived of their liberty in custody, were adopted. They are the International
Covenant on Civil and Political Rights (ICCPR),? and the International Covenant on
Economic, Social and Cultural Rights (ICESCR).® The ICCPR remains a core
instrumental treaty on the protection of the rights of prisoners by stating that '[all]
persons deprived of their liberty should be treated with humanity and with respect
for the inherent dignity of the human person',’® and envisioning the 'separate
treatment of sentenced from accused and adults from juvenile',!* and further for
requiring that 'the reform and social readaptation of prisoners' should be an ‘essential
aim' of imprisonment.'? The prohibition of torture and other unlawful treatment of
persons deprived of their liberty is also evident from the case-law of its Human
Rights Committee,*® which, inter alia, contains numerous examples of violations of
Avrticles 7 and 10(1) of the Covenant.*

®Van Zyl Smit (2010), P.507.
6 (adopted 10 December 1948) UNGA Res 217 A (lI1).
" See eg, UDHR, Arts. 5, 10, 11(1), & 25.
8 (Adopted 16 December 1966, entered into force 23 March 1976)999 UNTS 171.
° (Adopted 16 December 1966, entered into force 3 January 1976) 1993 UNTS 3.
101CCPR, Art.10 (1).
%ibid (2) (a) & (); (3).
12 ibid 10(3).
13 ibid Art.28.
14 See (Aksoy v Turkey) (1996).
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Seven years later, following the UDHR, the first United Nations Congress on the
Prevention of Crime and the Treatment of Offenders (UNODC) adopted the SMR in
1955.%° This was an important start, and subsequently, the UNGA adopted expanded
rules, known as the 'Nelson Mandela Rules', in honour of arguably the most
celebrated prisoner of the twentieth century.'® The Rules are based on an obligation
to treat all prisoners with respect for their inherent dignity and value as human
beings, and to prohibit torture and other forms of ill-treatment. As a result, the
Mandela Rules provide states with detailed guidelines for protecting the rights of
persons bereft of liberty in general and the sentenced ones in particular. More
specifically, detailed guidance on a wide variety of issues ranging from staff training,
limitations on the use of solitary confinement, investigation of deaths and torture,
requirement of legal counsel, provision of medical and health services, information
for prisoners and access to complaint mechanisms/independent inspection to
disciplinary measures and sanctions. They prohibit, in the latter case, for example,
the reduction of a prisoner's food or drinking water, as well as the use of instruments

of restraint that are inherently degrading or painful, such as handcuffs, or shackles.'’

At the regional levels, the development of regional treaties and standards as well as
the role of the regional judicial institutions are useful measures as well to assess the
implementation and provision of prisoners' rights.®* An example of this
implementation and provision of prisoners' rights in Africa is Article 5 of the African
Charter on Human and Peoples' Rights (ACHPR),'® which states:

Every individual shall have the rights to the respect of the dignity inherent
in a human being and to the recognition of his legal status. All forms of

15 (First adopted in 1957, entered into force in 1977, revised and unanimously adopted on 17
December 2015) UN Doc A/Res/70/175.
16 UNODC (2017); Mandela (1994).
TSMR, r 46(1) (d) & (2).
18 See van (n 5) & Snacken (2009); Rodley (2011); Snacken (2015).
19 (Adopted 27 June 1981, entered into force 21 October 1986) 1520 UNTS 217. See also American
Convention on Human Rights (adopted 22 November 1969, entered into force18 July 1978) (IACHR)
1144 UNTS 123, Art.5; European Convention for the protection of human rights and fundamental
freedoms as amended by Protocols No.11 and 14 (adopted 4 November 1950, entered into force in
September 1953) (ECHR) ETS 5;213 UNTS 221, Art.3.
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exploitation and degradation of man particularly torture, cruel, inhuman or
degrading punishment and treatment shall be outlawed.

In addition, Article 30 of the ACHPR has also established a control mechanism,
called the African Commission, with the task of promoting human and peoples' rights
and ensuring their protection in Africa. This regional body, operating since 2002
under the auspices of the AU, has played a significant role in improving prison
conditions throughout Africa.?® The Commission has, for instance, extended the
rights and protections set forth in the ACHPR to prisoners by availing itself of the
SMR, BOP, ICCPR, and embracing several resolutions on the standards of prisons
in Africa,?> which, among others, contain recommendations on reducing
overcrowding, making prisons in Africa more self-sufficient, holding prison
administrations more accountable for their actions, promoting the African Charter,
rehabilitation and reintegration programs, supporting the development of African
Charter on Prisoners' Rights from the UN,?? and encouraging best practices. An
additional instrument, the Guidelines and Measures for the Prohibition and
Prevention of Torture, Cruel, Inhuman or Degrading Treatment or Punishment in
Africa (Robben Island Guidelines),? which the commission adopted in 2002,
encourages African nations to adopt minimum international standards on prison
conditions, and provides detailed instructions on how to achieve them. In this case,
the document takes note in its preamble of Article 55 of the UN Charter, Article 5 of
the UDHR, Article 7 of the ICCPR, and Articles 2(1) and 16(1) of the CAT, and

implores states to support the work of the Special Rapporteur on Prisons and

20 Report (Rep) of the Special Rapporteur on Prisons and Conditions of Detention in Africa Presented
By Hon Commissioner Med S K Kaggwa at the 52nd Ordinary Session of the African Commission
on Human and Peoples' Rights (Yamoussoukro, Cote D'ivoire 9-22 Oct, 2012).
2n pursuit of the mandate, the Commission adopted the Resolution on the Adoption of the
Ouagadougou Declaration and Plan of Action on Accelerating Prison and Penal Reform in Africa.
The Commission has also adopted declarations to find common solutions with the problems facing
prisons in Africa, inter alia, the Kampala Declaration on Prison Conditions in Africa, adopted in
Kampala, Uganda, in 1996, the Arusha Declaration on Good Prison Practice adopted in Arusha,
Tanzania, in 1999 and the Kadoma Declaration on Community Service in Zimbabwe in 1997. The
Commission has also adopted the Robben Island to monitor state implementation of these provisions.
22E/CN.15/2002/CRP.2.
23 Robben Island Guidelines, ACMHPR, 32nd Ordinary Sess (17th-23rd October, 2002).
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Conditions of Detention in Africa as well as advising them to take steps to ensure
that the treatment of all people deprived of their liberty is in conformity with
international standards. It also contains detailed advice on how to address a variety
of issues, including physical conditions of prisons, the use of alternative sentencing
to mitigate overcrowding, the role of NGOs, raising staff awareness and training
levels, and avoidance of the commingling of the prisons population; and further
mandates to everyone deprived of their liberty to have the right to an adequate
standard of living, including adequate food, drinking water, accommodation,
clothing and bedding, etc; and provides, under provision 34, that states should take
steps to improve conditions in places of detention which do not conform to
international standards. In this context, the Commission has considered prison
condition issues, including overcrowding and lack of access to basic hygiene
facilities, medical treatment and adequate food, as amounted to cruel, inhuman or
degrading treatment under Article 5 of the ACHPR?*

The Ethiopian legal system has equivalent set of legislations for the treatment of
imprisoned persons. The 1995 Constitution,?® the FDRE Criminal Code,? and the
forthcoming 2020 FDRE Criminal Procedure and Evidence?’ are relevant

24 See, eg, (Huri Laws v Nigeria) (2000); (Ouko v Kenya) (2000).
% FDRE Constitution (FDRE Constitution No. 1/1995), 1995, Arts. 18(1) & 21, Proc. No. 1/1995,
Fed. Neg. Gaz., Year 1st, N, 1.
%Criminal Code of Ethiopia, 2004, Art.1cum Arts. 87,106, 108, 109, Proc. No. 414/2004, Fed, Neg,
Gaz., (extraordinary issue), 9 May 2005.
27 This draft law, intended to replace the 2011 Ethiopian Criminal Justice Policy, is relevance to this
work, mainly in some of its key provisions, such as art 9, which forbids harsh or humiliating treatment
of prisoners, art 22(1), (2), (4), & (5), which respectively require prisons to reform convicted inmates,
facilitate their reintegration into society after their release, make it easier for prisoners to communicate
with their spouses, friends, and close relatives as well as receive legal, medical, or religious services
from their legal counsel, doctor, or priest, warded them in a separate accommodation on the basis of
age, sex, offence type, punishment and health status, art 20(9) which requires the public prosecutor
to pay for visits to prisons and other places of detention, and art 18(1) (d), (e) and (h) which make it
further a mandatory for the justice organs, such as federal or state attorney general, prisons, courts,
police, etc, the establishment of a system for the submission of grievances and complaints including
those from prisoners, the consistency of the treatment of inmates with the FDRE Constitution and of
itself, the establishment of an inspection department which monitors the discharge of their duties
comply with the law and identify non-conformities and address them as well. It is hoped that this
prison legislation would serve as a stepping stone to overhaul existing prison policies.
ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl



https://journals.hu.edu.et/hu-journals/index.php/hujl

Hawassa University Journal of Law (HUJL) Volume 7, July 2023
legislations. As a regional state, the Gambela Peoples' region has also legislations,
including the Gambela Constitution,®® the Gambela Prisons Commission
Proclamation,?® and associated draft Regulations,® which are of significant value to
the rights of prisoners. The FDRE Constitution, which is the supreme law of the land
as well as the source and basis of legality of all other laws, has, in particular, provided
under Article 9(4) that international agreements ratified by Ethiopia are integral to
the law of the land, and states further under Article 13(2) that the fundamental rights
and freedoms enshrined therein are to be interpreted in a manner consistent with the
principles of all international human rights laws, instruments and agreements
adopted by Ethiopia. The same principles noted above have been incorporated and
articulated in significant detail in state constitutions, guidelines and national policy
documents and frameworks, as well as in substantive and procedural laws of both
federal and state governments, in which the protection of human rights, including
inmates, has been made solid for the protection and enforcement of human rights. In
addition to the basic human rights and freedoms provided for in the FDRE and state
constitutions, Ethiopia enforces several international and regional human rights
treaties and instruments as the country's laws, including the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT),3"
which Article 18(1) cum Article 16 of the FDRE Constitution replicated by
providing, for instance, that everyone, incarcerated adults included, has the right to
be protected from bodily harm, cruel, inhuman or degrading treatment or
punishment.2 On top of that, police and prison administration officers and other law

enforcement officials have been trained to enable them undertake their duties in line

28 Gambela Constitution N0.27/1995, 1995, Art.22.
2% Gambela prison proclamation No.197/2021, Arts. 3 & 26ff.
30 Regulations—/2021 (unapproved).
31 (adopted 10 December 1984, entered into force 26 June 1987) 1465 UNTS 85.
32 Jean-Baptiste N & Patrick L, Robben Island Guidelines for the Prohibition and Prevention of
Torture in Africa: Practical Guides for Implementation (apt, Addis Ababa, 2008).
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with the rights of citizens to be treated humanely and respecting the rights to security

of the persons.®

This illustrates that human rights instruments, such as the UDHR, the SMR, the
Principles for the Protection of All Persons against any Form of Detention or
Imprisonment,®* the CAT, and the ICESCR,* provide a set of rules that help prison
administrations and staff perform their duties through policies and practices that are
lawful, humane and disciplined. However, given the wide variety of legal, social,
economic and geographical realities in the world, it is evident that not all rules are
applicable everywhere and at all times,®® and there is a loss of rights in prisons that
continues to occur, even against the recognition of prison jurisprudence that
prisoners should not lose all of their rights through incarceration.®” Equally, despite
the best practices set out in many national and international guidelines, it is common
knowledge that prison officials around the world are often ignorant of these
guidelines and the human rights of prisoners are often not respected.® In such

facilities, including those in Ethiopia, the main challenge is to ensure that prisoners

3 Prison Reform and Rehabilitation in Ethiopia (UNDOC, 2021)—the new prison curriculum
includes modules on prison management in security, rehabilitation, and protection of the rights of
prisoners and is aligned with the new Federal prisons proclamation (Federal prisons proclamation No,
1174/2019), 2019, Art.34, Proc. No, 1174/2019, Fed.Neg. Gaz., Year 26, No, 14 (1174/2019). It has
similarly incorporated the SMR (Nelson Mandela Rules) as a key component of the training curricula.
34 (adopted 9 December 1988 UNGA Res 43/173 A) UN Doc (BOP).

35 FDRE Constitution No. 1/1995, part 2, Art. 9(4).

3% Human Rights and Prisons (n 1); SMR's preliminary observation 2(1).

37 The (coffin v Reichard) (1944) case was the first in which a federal appellate court ruled that
prisoners do not automatically lose their civil rights when in prison rather prisoners retain some
constitutional rights; (Minister of Justice v Hofmeyr) (1993) is another case wherein the Supreme
Court ruled that prisoner retains all his personal rights save those abridged or proscribed by law; (Wolff
v McDonnell) (1974) 418 US 539(USC) is further the case where the USA apex court has emphatically
stated that it must be realised that a prisoner is a human being as well as a natural person or a legal
person, and if a person gets convicted for a crime, it does not reduce him to the status of a non-person
whose rights could be snatched away at the whims of the prison administration
38 Prison Conditions: The issue (Penal Reform International) <https://www.penalreform.org.issues>
accessed on May10, 2022.
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receive humane treatment equivalent to that outside of prisons and to ensure

prisoners' autonomy in prison setting decisions.*

Further put, the declaration that all human beings, including prisoners of course, have
certain inalienable rights recognised by internationally recognised instruments, and
that a sentence of imprisonment constitutes only a deprivation of the fundamental
right to liberty and does not include the restriction of other human rights,*° is being
hurt in the worlds that are imprisoned, including those in Ethiopia, in which prisoners
face years of incarceration in often cramped and filthy food supplies, inadequate
hygiene, and little or no clothing or other amenities, with authorities reportedly beat
and tortured detainees in prisons and medical care reported to have been inadequate
(in some cases) after being beaten.*! While these conditions are not uniform across
the country, their prevalence is a matter of concern and needs to be addressed through

prison reform and attention to human rights.*?

It is on this basis and the principle that all persons deprived of their liberty shall be
treated with humanity and with respect for the inherent dignity of the human

person,*® which none can fulfil, except the right to an adequate standard of living,**

3% See Mary Katherine Maeve and Michael S Vaughn, Nursing with Prisoners: The Practice of
Caring, Forensic Nursing or Penal Harm Nursing?’(2001); Torrey E F, Jails and prisons—America's
new mental hospitals' (American journal of public health, 1995) 85 AJPH, 12; Addisu (2012); Gosaye
(2003); Mintewab (2005); Shambal [2007]; Yitayal [2006]; Country Reports on Human Rights
Practices: Ethiopia (United States Department of State, Bureau of Democracy, Human Rights, and
Labour,2022); Reports on Prison Conditions in Ethiopia (EHRC,2022)
<https://www.ecoi.net/en/file/local/2044634/Ethiopia_prison_conditions.PDF> accesed on January
9, 2022. See also SMR, r 5; Association for the Prevention of Torture (APT)
<https://www.apt.ch/en/knowledge-hub/detention-focus-database/material-conditions-detention>
accessed on Feberauryl10, 2022.

40 See Basic Principles for the Treatment of Prisoners (BAP) (adopted 14 December 1990 UNGA Res
45/111) UN Doc A/RES/45/111, Art 5; r 2 cum r 5 of the 2006 European Prison Rules; 1996 Kampala
Declaration on Prison Conditions in Africa's second Recommendation on Prison Conditions; Coyle
& others [2016], p.72.

4l Addisu & others (n 39); United States Department of State Rep; EHRC Rep (n 39); Jeremy Sarkin,
'Prisons in Africa: An Evaluation from a Human Rights Perspective, Sulu International Journal’,
Vol.4. No. 9, Dec. 2008, PP. 22-49.

42 jbid EHRC Rep.

“BAP, pr 1.

4 |CESCR, Art 11(1), 1st para.
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which, includes, inter alia, adequate food, drinking water, accommodation,
sanitation, clothing and bedding, etc, GPA has been examined, via three main
sections. The first section addresses the adult prisoners' fundamental rights that
should be protected in the GPA. The second section presents an analysis on the
challenges in ensuring these rights and the identification of what (if any) the
Gambela Peoples’ Regional Government and/or GPA's correctional authorities have
done/are doing to alleviate these challenges. The final section provides a concluding

remark on the issue under investigation.

2. Observance of Adult Prisoners' Rights in the GPA

2. 1. Prisoners' rights

2.1.1. Penitentiary Placement and Security Classification

Given the number of hours spent in dorms each day, the living arrangements have a
considerable impact on the experience of deprivation, dictating minimum standards
of these conditions to uphold human dignity.*® It is for this reason that, according to
international human rights law, prisoners must be classified or awarded dorms in a
manner that is appropriate with their status as inmates who have been sentenced,
such as separating them from accused inmates and treating them differently.*® It is
documented, notwithstanding this requirement, and although opinion differ, that
there are 419 GPA's population in total, of which 417 are adult inmates, and 329 are
sentenced adults, accommodated in barracks with accommodation varying from 20-
50 or more with no adequate ventilation despite in hot climates, like Gambela region,
that ventilation can be greatly improved with air conditioning or the installation of
electric fans to allow good air circulation inside.*” From waking up to going to sleep,
it is regularly 7:00 am and 5:00 pm respectively, but going to dorms is changeable

depending on the Gambela region's weather condition and was shifted in the course

4 APT (n 39).

46 See ICCPR, art 10(2) (a); SMR, r 11(b).

47 Interview with Philipp Pidak, Commander, Gambella Prison, Gambela town, on 21 March 2022.
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of this study to 6:00pm; desperately with mentally ill prisoners being kept isolated
in their dorm and let out only when going to hospitals.*®

Despite a widespread tuberculosis and other communicable diseases inside prison,
there is yet no classification of inmates on the basis of the health reason, rather
prisoners are accommodated together in common dorms,*® wherein rooms are not
appropriately furnished and provided good access to natural light and adequate
ventilation, attested by Room 14, a deafening, dirtiest and bustling, hosting as many
as 43 inmates, with dirty windows and bed bugs on each torn mattress and on the
wall, mosquitoes, with no mosquitoes nets provided; and prisoners are not involved
to participate in their being awarded dorms, and are not carefully selected and
adequately supervised as well.>® Nonetheless, special treatments are provided to, for

example, those who are faithful and loyal, such as to become committee members.>!

The concern of overcrowding sometimes forced its authorities to rent outside, as the
constant request for funding from the Gambela regional government and/or
concerned NGOs to construct new prison dorm rooms, repair windows, doors, etc,
remains in vain;® likewise, as a part of efforts to ease an overfilling and for improved
prison conditions in general, a project is planned targeting former South Sudanese
Peoples' Liberation Movement's Military Camp (known as Dhingki in local Nuer

“8 ibid added that mental disorderly inmates' room 7, which is only roofed with fly wood and
aluminum sheets, is dirtier & gloomier than any other room in the prison. See Gambela prison
proclamation No.197/2021, Art.50 (2) (c).
49 Interview with Ato Chany Dep, Coordinator of the Gambela Prison, Gambela town, on 25 March
2022. He further noted that there is an overcrowding in GPA which does not provide adequate
separation from non-infectious detainees (ie detainees with infectious disease are not separated from
accommodation block, or non-infected detainees).
%0 ihid.
51 Pidak (n 47) stated, for example, that if someone is sentenced to 3 years, he/she can serve only 8
months for each month and 24 months in average; Ruon Chony, prisoner, Gambella Prison, Gambela
town, on 30 April 2022, also stated that Room 4 (also known as Arat band in the prison language
parlance, a room where former British colonist envoy—known in Nuer language as a Janguan—was
an inmate) is reserved for honest people, & added that Room 8 (also known Bet Mengist in Amharic)
is where Riek Machar, the former & current Vice President (but now FVVP) of South Sudan & rebel
leader was an inmate for being a supposedly political dissident against late Dr John Garang De Mabior
(honored as the Sudan peacemaker & founder of the South Sudan).
52 Interview with Jeremiah Pathot, Inspector, Gambella Prison, Gambela town, on 24 March 2022.
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parlance) to build a new prison compound wall, on the area of 338 Karo metres,
equivalent to 43 metres or hectares, with an estimated cost of birr 1.5 million from
the Gambela regional government budget, ensuing, under a wider strategy to

modernise it.>®

On the basis of these observations and evidences presented, it is clear that the prison
has complied with Article 33(1) of the Gambela prison proclamation as there is
separation between men and women prisoners, and female staff supervise women
prisoners (or female block) as those for men.>* Yet separation failure exists for those
tried and sentenced from those listed under Article 33(2), (3), (4) and (5) of the same.
In other words, the requirement to hold prisoners separately on the basis of their
gender is contrary to popular belief fulifiled in the prison, as is the requirement of
privilege under Article 66(1) and (2) of the same proclamation, particularly for the
present of a special treatment to those who are faithful and loyal, such as to be

committee inmates' elects.®®

And while the prison complies with Rule 33(a) of the SMR in separating female
inmates from their male counterparts, non-compliance with the last sentence of the
opening paragraph of the same has been observed, as prisoners with communicable
disease are not separated/provided separate accommodation from other prisoners.>®
Similarly, the absence of adequate artificial light provided for prisoners to read or

work, as well as windows large enough to enable them to read or work by natural

53 ibid.
% Interview with Nyamal Taidor, prisoner, Gambela Prison, Gambela town, on 27 March 2022. She
stated as well that there are 14 rooms in the prison, two of which are reserved for female inmates, and
added that sanitary pads, soaps and underwear, were one provided by the Gambela Children, Women
and Girls Affairs Office, in April 2019.
55 APT (n 39)'s Extract from the 10" General Rep [CPTINF] (2003)13], para 24. See also Rep of the
Working on Arbitrary Detention-A/HRC/7/4, para 5, which makes it imperative to allocate entirely
separate premises to women in institution which receive both men and women if it is not possible to
detain women in separate institutions, and to keep young prisoners separate from adults, which r 11(a)
& (d) of the SMR also envisaged.
% See Council of Ministers Regulation on the Treatment of Federal Prisoners (Federal prison
regulations No. 138/ 2007), 2007, Art. 5(1)(a), (b), & (3)(d), Proc. No. 138/ 2007, Fed. Neg. Gaz.,
Year 13, No. 47.
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light, is in contravention with the SMR's Rule 14(a) and (b), which call for their

provision.

Additional observations and interviews conducted with most inmates and prison staff
signpost the prison's non-compliance with almost all stipulations of the SMR
regarding prisoners’ accommodation, such as sleeping, working, and sanitary
conditions. In particular, the prison's inmates' dormitories do not comply with these
rules for their not being carefully selected and hence, not suitable to associate with
one another in those conditions, and for absence of regular supervision by night in
keeping with its nature.>” Equally, the prison's abject practice of not letting mental
cases inmates to come out except when going to hospital contravenes Rule 45(2)
cum 43(1)(a) and (c) of the SMR, which prohibits it as torture or another kind of

cruel or humiliating treatment.

Its further practice of accommodating prisoners ranging in number from 20-50 or
more with no adequate ventilation to allow good air circulation inside, no adequate
sanitary installations to enable each prisoner to meet the needs of nature when
necessary and in a clean and decent manner, as well as no adequate bathing and
shower installations, acts contrary to what are provided under sub-Articles (1), (2)
and (3) of Article 34 of its prison proclamation that ensures prisoners shall have an
accommodation that preserves their human rights, dignity, security and health during
their prison stay. In addition, the proclamation, provides that a prison room is not
occupied by prisoners beyond its standard capacity, and that the place where
prisoners live shall have sufficient and clean personal hygiene, bathing, and toileting,
considering their health, privacy, and personal dignity. Likewise, its regular neglect

of all areas regularly used by inmates runs counter to this same provision.

The prison's lack of proper classification of inmates may similarly counteract
Avrticles 19(1) and 22(1) of the Gambela Constitution, which in turn provide that

S"SMR, 11 14 (a), (b), & 15. See also apt (n 39).
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‘everyone has the right to protection against cruel, inhuman, or degrading treatment
or punishment' and that 'all persons imprisoned upon conviction and sentencing have

the right to treatments respecting their human dignity".>®

Its deprivation of inmates of proper accommodation can also be held against CAT's
Article 16(1) cum Article 1, which outlaws it as ill-treatment and even torture,
because infliction of physical torture or other cruel, inhuman, or degrading treatment
is not the only manner of violating the said provision. In addition to harming inmates'
health, the prison's poor ventilation and denial of bathroom facilities, combined with
a hot and humid climate and overcrowding, amount as well to physical and mental
torture. It is also possible, in this context, to interpret Article 5 of the ACHPR, which
guarantees the rights to respect for one's dignity and freedom from inhuman or
humiliating treatment, including prisoners, as conflicting with the prison's conduct

of depriving adults of their proper accommodations.>®

The prison’s act as well of turning (for lack of space within) areas originally served
as stock rooms or workshops into dorms, despite non-fulfillment of satisfactory
conditions for accommodations,®® falls below both national and international
minimum standards.®! The prohibition that 'in general no more than 40-50 persons
should be accommodated in a room where detainees sleep, and then only when the
available space, ventilation and lighting meet specifications” with justification;
where this number is exceeded, it becomes increasingly difficult to guarantee for
prisoners a minimum amount of privacy as well as access to essential services, like

toilets and water, has also been contravened.?

% See FDRE Constitution No. 1/1995, Arts.18 (1) & 21(1), the basis of the abovementioned
provisions.
% See also IACHR, Art.5; ECHR, Art.3.
80 GPA's Female block's 2nd room attests it.
b1 See, eg ICCPR, art 10; ICESCR, art 11; SMR, rr 12-17; FDRE Constitution, Art. 21; Federal prisons
Proclamation No, 1174/2019 etc; meaning that international instruments are clear that there are no
circumstances in which this degree of overcrowding can be considered acceptable.
82 International Committee of the Red Cross (ICRC), Water, Sanitation, Hygiene and Habitat in
Prisons (Geneva 2005) chapter 16, p.12; apt (n 39). See also SMR, r 13.
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2.1.2. Bedding and Clothing (Right to Clothing and Bedding)

Despite specifications by international rules that clean clothes and bedding, in
sufficient quantity and adapted to the climate, are essential elements of good personal
hygiene and decent living conditions in detention; and clean bedding changed
regularly prevents the outbreak of bug and skin disease epidemics,®® in the GPA,
prisoners are not only dozed on stained, wore and torn forms having no mattress
covers and pillowcases holding as many as three or more prisoners with no sleeping
clothes, especially blankets delivered by the prison commission, they are also forced
to rely on their families for bedding and clothing, and are not provided with bedding
and clothing, and beds.%* Further, the prison is overcrowded, with up to 50 prisoners
per room, and absences basic amenities, such as lockers or closets, for prisoners to

lock their possessions.®®

The prison's dressing code system is a civilian clothing. Despite this, inmates clothes
are shabby and dirty (as they are not regularly washed for lack of water as well as
the absent of receiving underwear such as briefs/panties and socks from the same),
and mattresses are not inspected regularly to detect damage, stains and wear and tear,
and to get rid of bed bugs thereon and on the walls of each room.®® Apart from these,
prisoners shower once a week despite the Gambela's highest temperature in Ethiopia,
non-existence of the hangings up of clothes to dry,®” unreliable electricity—having

8 SMR, rr 19-21.
8 Interview with Gemechu Omod, prisoner, Gambela Prison, Gambela town, on 23 March 2022. He
also amplified that the principal deficiencies in the region's prison noted include: shortage of items
such as furniture stretchers, beds and clothes, cleaning materials and other basic materials for
providing health care in minimally acceptable condition as well as inadequate medicine and medical
supplies and equipment.
% ibid Room 14 is an example.
% QObservations plus testimonies proved that there are no standardized clothes worn by prisoners.
57 Taidor (n 54) there are 4 block having 14 dorms, each with handful old broken mattresses, holding
three(3) to four(4) inmates, with no beds (four inmates sometimes sleep together in one for single torn
mattress); and sometimes used mates as blanket or mattress covers as they are not provided with the
latter..
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only one electric bulb in room 14, absurdly left on all night—and no generator which

can furnish light when the Gambella town's city has a power cut.®

A Perusal conducted in the form of such observations and interviews demonstrated
the prison's non-compliance with, for example, Article 11, paragraph 1 of the
ICESCR, which stipulates that everyone has the right to clothing as part of their right
to an adequate standard of living, Article 35(3) of the Gambela prison proclamation,
which mandates, inter alia, that no limitations can be placed on the use of private
underwear, and the SMR's Rule 19 cum Rules 20 and 21, which fiats, in particular,
the getting of clothing by the inmates from the facility and access of the same to the

appropriate beds and bedding.%°

A careful reading likewise of Article 34(4) cum Article 50(2)(d) of the Gambela
prison proclamation, which requires it to provide each prisoner with a clean bed,
mattress, blanket and bed sheet, and prohibits keeping the prisoner in a room with,
among other things, no bed, mattress and beddings, reveals its non-compliance. This
is because the prison has not been abided by the requirement that beds and mattresses
must always be present and that prisoners should be able to lock their authorised

personal possessions and papers up in something that is closed.

The prison's act, in addition, of not providing proper washing services, clean
wearable clothing or underwear, a situation female inmates find more difficult as
they are frequently in need of these items more than men do antithesis the same rules

and proclamation.”

2.1. 3. Recreational and Other Facilities

Observations and interviews conducted in regard to recreation demonstrated that

there are no recreational facilities, such as football, in the GPA except volleyball,

88 jbid.
89 See Federal prison regulations No. 138/ 2007), Arts.7 & 8.
0 For example, the Kampala Declaration calls for improving the situation of women in African
prisons & thus contravened.
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Mogollas and Damas, and no events have ever been celebrated by prisoners as
required by international human rights law and instruments.”® In addition, the prison
does not provide a centrally operated common radio or television to be used at
predetermined times.”? And as per a steered observation, the prison's compound wall
is too small with no enough yards to play around, with prisoners further not allowed
to use electronic devices, and thus spend most of their time leading worship services

or attending spiritual counseling sessions.

Despite the importance of exercise for prisoners' physical health and the opportunity
to relieve their stress or mental tension,”® GPA misses this. Particularly ogled is the
lack of compliance with the requirements of provisions (1), (2), and (3) of Article 39
of the Gambela prison proclamation that prisoners, individually or in groups, have
the right to engage in physical exercise within the prison compound that is
appropriate for their health. Thus, the commission has to arrange a sufficient open
space within the prison compound for sports and physical exercises and has also, to
the extent possible, and in collaboration with the community outside, prepare
cultural, social, sports and other similar events for prisoners due to absence of all
these things, and particularly the space necessary for moving about and getting some

exercise therein.’

The prison has equally acted against cumulative requirements of the said
proclamation's Article 43(5) and (6) that prisoners must receive the physical
education and exercise they require to maintain their health and that all necessary
arrangements must be made to enable them to engage in a variety of rehabilitation

and recreational activities, for absence, in particular, of the prison radio and

"L Interview with Ruach Dey, prisoner, Gambela Prison, Gambela town, on 29 March 2022. See, eg,
SMR's r 105, which states that recreational and cultural activities must be made available in every
prison in order to enhance the mental and physical well-being of convicts.

2 Interview with Yein Gach, prisoner, Gambella Prison, Gambela town, on 1 May 2022.

3 Esposito M, 'The Right to Physical Activity in Italian Prisons: Critical Considerations on Official
Data' (2020)10 SMJ< https://doi.org/10.4236/sm.2020.101003>accessed on 23 May 2022.

"ABAP, pr 6.
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television, as well as books in its reading room that should provide recreation,

support education and help with their personal development.”™

The same logic applies to Article 12(1) of the ICESCR, which recognises the right
of everyone to physical and mental health, and the CPT's believes that all prisoners,
including those undergoing cellular confinement as punishment, should have at least
one hour of exercise outside every day, where there is enough space to exert

themselves physically, as it crucial for their mental and physical well-being.”

2.1.4. Connection with the Outside World and Notification

It is duly noted in other interviews that visitation is only allowed on Saturday and
Sunday and the other days are only permitted for food and water services visitation.’’
The communication is conducted in a common visitation area that is two meter long
partitioned by rope or string with 30-50 minutes duration.”® Prior to the visit,
however, visitors are searched by prison staff, and prisoners may also be subject to
body search before and after the meeting to check for contrabands.’” It is also
indicated that prisoners have the right to be visited by and correspond with their
family members, and it is where visitors can carry a few permissible items to give to
the prisoners, and prisoners write letters to their families provided a request has been
made for the same.® It is also stated that prisoners are allowed to communicate with
the outside world, but restrictions on the use of phones and access to information,
and lack of respect for confidentiality and privacy—as usual in the prison—exist,
notably in the latter as every talk is heard without any limitation® Similarly, lawyers

are accessible to their clients and are provided a special place behind prison guard,

5 Federal prison regulations No. 138/ 2007), Art 24(1) & (2); SMR rr, 105, 64, 91, 92, 104, 105;

ICCP, Art 10(3)'s first sentence.

76 See apt (n 39)'s Extract from the 2nd General Report (CPT/Inf (92)3]-imprisonment, para 48; SMR,

r23.

" Interview with Chambetha Ongom, prison officer, Gambela Prison, Gambela town, on 22 March

2022.

Bibid.

9 ibid.

8 jhid.

8 Interview with Nyaboth Biel, prison officer, Gambella Prison, Gambela town, on 23 March 2022.
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demonstrating that meetings with lawyers are allowed with no restriction, and if
prisoners want to have them, they can do so by requesting prison office tasked with

calling and connecting counsels to their clients®?

It was revealed in other interviews regarding notification and permission for
prisoners that when a death occurs, the deceased prisoner's parents are notified;
however, in situations where there are no parents, the corpse is taken to a hospital
for an autopsy before being reported back to the Gambela Land Administration for
a land plot and descent burial in which prisoners participate.®® It was similarly
revealed that permission is granted under certain conditions, such as a prisoner's
family member's death or serious illness, but not when the prisoners are critically ill
themselves or a close relative is getting married.® It is not necessary as well for
agricultural operations such as plowing, sowing, or harvesting, and other sufficient
causes to allow inmate to leave.® Leaves are equally granted under certain

conditions, such as a prisoner being able to be escorted but not handcuffed.

Transfer to and from the prison is often permitted, and while children are allowed to
meet their parents, it is not in the private setting that is required, and there is no way

further to meet one's couple even when they are in the same prison:

"Nyajiok Duol Deng,®® a refugee imprisoned mother with a young child of
five (5) years, who was transferred, upon request, from Addis Ababa's Kalti
Prison to Gambela prison, and who met only twice in a year with her two
refugee children, currently living at Jew Refugee Camp, not in females room
but rather at rope where all people meet, illustrates that prison transfer is

8 Dep (n 49); Pidak (n 47).
8 ihid.
8 Interview with Alemayahu Adane, prisoner, Gambela Prison, Gambela town, on 28 April 2022.
% ihid.
8 The situation of this South Sudanese co-murder convict (the others being eighteen men, who are
yet serving their sentence at the said prison)'s two children deprived of visitation right & her Kalti
born prison daughter who has not received education since birth contravened Article 54(3) of the
Gambela prisons proclamation which provides for the prison to arrange a separate place where
juvenile prisoners can meet their parents and family and sub-Article (2) of the same which require
juvenile prisoners to attend educational programs.
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possible, but meeting, even with one's children, is seriously restricted in
GPA."

"The other scenario involves Nyagile Toang Deng, who received a
15-year sentence for being a murderer of her husband and transferred from
Akobo Woreda to Gambela maximum security prison (the case being her
longer prison term) and was denied access to her three (3) children, who are
now living with their aunt and are each 15, 13, and 6 years old, respectively."
87

A further interview on the issue of notification and information signposted that
prisoners had no access to information because neither public news agencies nor
private newsstand purchases are permitted within GPA® Broadcasters or journalists
are, in addition, prohibited from entering the same to bring to the attention of human
rights bodies and others the suffering they see.?® Media or journalists were, in
particular, prohibited from visiting the prison in 2010 Ethiopian calendar mainly
because some prisoners were imprisoned for political reason.®® Even the happening
of the conflict itself may go unnoticed unless one's parents tell during prison visit,
which is regularly on Saturday and Sunday.®! And in addition to little information
about the lives outside is available to them, no re-entry programmes available to

them.%?

Generally, those testimonies and observations desecrate the principle that prisoners
should maintain contact with the outside world, especially their families through
regular visits (and foreign prisoners should be allowed to communicate with their
diplomatic representatives) and prisoners be kept informed of important items of
news, particularly by the reading of newspapers, periodicals, or special institutional

publications, hearing wireless transmissions, or lectures, or by any similar means as

87 Adane (n 84).

8 Interview with Meritinet Alemu, prisoner, Gambella Prison, Gambela town, on 30 February 2022.

8 Dak Koang, business person/retailer, Gambella Prison Gate, Gambela town, on 1 March 2022,

% ibid.

% Interview with Gatbel Reat Gach, prisoner, Gambella Prison, Gambela town, on 2 March 2022,

92 Koang (n 89).
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authorised or controlled by the prison administration since imprisonment will

frequently sever family ties and links with the community.

In detail, the stipulation by Article 40(1) of the Gambela prison proclamation that
prisoners have the right to be visited by, and to correspond with, above all members
of their families and be provided adequate opportunity to communicate with the
outside world, is fall out from, for denial, in some cases, of prisoners to visitors by
the prison authorities. Sub-Atrticle three (3) of the same's statement that a prisoner
has the right to receive current information about the community outside prison by,
for example, bringing public or private press resources at his own expense, or
following up audio and video programs made available at the prison is not adhered

to.

There is also a lack of accord by the prison with sub-Article (4) of the forgoing
proclamation for not preparing a sufficient place for prisoners to meet and stay with
their visitors and for failure to make imprisoned persons' and their legal counsels'

consultation to be within sight but not reachable by its prison staff or employees.*

By the same token, the respective avowals of Article 41(1) and (2) of the same
proclamation that where there are social activities that the prisoner cannot perform
through a representative the prison shall establish a system through which the
prisoner can get permission as appropriate during public working hours and, in case
of the death of a close relative, a prisoner shall be given permission in the town where
the prison is located are not adhered to, as do leaves, with the exception of leaves for

the death of prisoner's family member or close relative, for others activities.

The SMR's Rule 58(1) (a) and (b), which provide that prisoners have the right to
communicate with their families and friends, as well as Rule 62(2) that refugee

prisoners shall be allowed similar facilities to communicate with, or be visited by the

9% BOP, pr 18(4) also states that interviews between (...) imprisoned person and his/her legal counsel
may be within sight, but not within the hearing, of a law enforcement official.
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state which takes charge of their interests or any national or international authority

whose task it is to protect them are not equally followed in GPA:

"A case in point is Nyabel Pech, who despite her frequent requests and the
close proximity of Itang to Gambella, was denied access to her three (3)
children. In other words, she has been debarred from seeing those children
(who now reside in Itang Special Woreda with their aunt) since the murder."%*

Finally, the stipulation by the Gambela Constitution's Article 22(2), which is an exact
replica of Article 21(2) of the FDRE Constitution, that all persons shall have the
opportunity to communicate with, and be visited by, their spouses or partners, close
relatives, friends, religious councilors, medical doctors, and their legal counsel, is
not in accord with by the GPA.%

2.1.5. Right to Adequate Food and Drinking Water

Interviews conducted as to GPA's prisoners' food and water went succinctly as
follow: despite food is a universal need and only eating habits are highly personal
and culture specific,® the food provided for prisoners is insufficient in both quality
and quantity, as the government only budgeted 18 birr per prisoner per day for food,
water, and health care, and the prison does not provide any more food than that
amount.®” In addition, water is unclean as it is fetched directly from the Baro River
without being treated.*® Again, there is no sufficient water for food preparation,
personal hygiene, cleaning, watering and any other basic requirements. It is such
prison water shortage and lack of appropriate sanitary facilities that escalates or
serves as source of unhygienic conditions, causing, for example, the outbreak of the

skin problem (or Good Yiel in the GPA's language community), which occupied

% In an interview, she admitted that she had murdered her husband, a former head of the Wanthoa
Woreda in the Gambela Region.
% See also BOP, pr 19.
% John Germov & Lauren Williams, Exploring the Social Appetite: A Sociology of Food and Nutrition
(Oxford University Press, 2017), part 1.
9 Interview with Nyabol Biel, prison police, Gambella Prison, Gambella town, on April 2022, added
that the daily budget for food per prisoner is in average 18 Birr which in the context of today's cost
of living does not afford bread with tea and should have been for normal breakfast only.
% Interview with Nyabel Pech, prisoner, Gambella Prison, Gambela town, on 2 April 2022.
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each and every inmate's body part, starting from fingers, up through chest, armpit,
and penis/vaginas, dejectedly with no remedy to it.%® The most affected room being
the prison's largest room (ie, room 14).1%

From these testimonies and observations, the underlined objective that prisoners
must be provided with wholesome food which is adequate to safeguard their health
and strength and must also have regular access to drinking water, both of which are
indispensable for leading a life in human dignity and prerequisite for the realisation
of other human rights,* is debased in GPA, as prisoners do not have a good quality
food and access to a sufficient quantity of clean water at all times.

Despite the total reliance of prisoners on prison authorities for their basic needs,
including adequate clean drinking water at all times, the reality remains in GPA as
water and water facilities and services are not accessible by prisoners in accordance
with the ICRC's prescription that the strict minimum physiological needs of an
individual are estimated at 3-5 litres of drinking water per day and that this minimum
requirement may increase if warranted by the climate and the amount of daily work

and physical exercise performed.:%?

There is, in particular, a disregard of Article 11(1) cum Article 12(1) of the ICESCR,
which ensures the right to adequate food as a component of the right of everyone to
an adequate standard of living. The prison has not also committed itself than is
customary in the outside world with provisions (1) and (3) of Article 36 of the
Gambela prisons proclamation, which provide sequentially that prison shall provide
three times a day sufficient and balanced diet for each prisoner adequate to preserve
his/her health and physical fitness and that sufficient clean drinking water shall be
made available to every prisoner.%® Its prison food (18 Birr) and water conditions

% Omod (n 64).

100 Dep (n 49).

LISMR, r 22(1) & (2).

12CRC (n 62).

103 See also Federal prison regulations No. 138/ 2007), Art.10 (1) & (3); SMR, r 22(1) & (2).
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may also be in opposition to the Special Rapporteur of the Commission on Human
Rights to Food's argument that the right to adequate drinking water should be
included in the definition of the right to food, as well as the development of the latter
by the CESCR in its General Comment 12 (1999) and the right to adequate water by

the same in its General Comment 15 (2002).

2.1.6. Sanitation (Personal Hygiene)

It is indicated, as to GPA's hygiene and sanitation, that prisoners are responsible for
cleaning their living spaces as well as communal showers and urinal/toilet areas
inside using hands in lieu of cleaning products, while cleaning of other common
prison areas is undertaken either by the prisoners themselves as part of their prison
labour, or its hired sweepers—there are permanently employed cleaners for its

offices though.1%

Sanitation is problematic inside prison as there is no water and sanitary napkin/pads
for female prisoners—who rather use hands, and sometimes their clothes, to care for
themselves during the period of menstruation.!® It is added that prisoners can
sometimes urinate in buckets and defecate on plastic as sanitation deteriorates.'%
The prison's toilets surfeit, which burst into, and spoils, the surrounding Gambela
town dwellers and, ultimately, the Baro River, has been observed too. There is also
absence of barbershop to keep men's beard clean and services provided while inside
and also support upon release. Non-existent as well are sanitary facilities (for
example toilets, showers and washbasins) despite their great importance, especially

in a situation where people are deprived of their liberty. " It has also been noted that

104 Alemu (n 88) there is prison administrative division as Kilil and Zonal with an administrative task
assigned to each, for example, the prison guardian responsibility is assigned to Prison Zonal police
force while supervision responsibility is assigned to Kilil Prison police.
105 ibid.
106 Gijel Wengbod, prisoner, Gambella Prison, Gambela town, on 2 April 2022.
107 Dep (n 49) inmates are using broken jerry cans or buckets for showering their bodies.
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the physical structures of the prison's buildings are too old which were built during

the Italian invasion and of poor quality, with small dirty windows, to mention some.

For health as well as personal dignity in accommodation system where large groups
of people live close together, inmates should be provided every opportunity to attend
to their most basic bodily functions with a proper degree of privacy; and it is also
important for the health of the staff who work in a prison and for the prisoners and
there should be proper arrangements for hygiene and cleanliness. However, the
information provided, and observations carried out, point out the prison's non-
conformity, particularly with the need for adequate sanitary installations and
washing and bathing facilities as well as the essential principle that all prisoners shall
be provided with facilities to meet the needs of nature in a clean and decent manner
and to maintain adequately their own cleanliness and good appearance, as basic
amenities including toiletries, such as toilet paper; sanitary napkins, such as sanitary
supplies for menstruation; and personal items, such as undergarments, towel, shoes

and sandals, are not present.

This, no doubt, effects its departure from Rule 18(1) and (2) of the SMR, which
states that prisoners shall be provided regularly with enough water and necessary
materials for cleanliness as well as toilet facilities,!%® Article 34(3) of the Gambella
prison proclamation (a verbatim copy of Article 34 of the 2019 Federal prison
proclamation), which provides that the place where prisoners live shall have
sufficient and clean personal hygiene, bathing and toilet facilities considering their
personal dignity, privacy and health, and the Robben Island Guidelines' assertion
that ready access to proper toilet facilities and the maintenance of good standards of

hygiene are essential components of a humane environment.*

108 Federal prison regulations No. 138/ 2007), Art. 9.
19 APT (n 39)'s Extract from the 2nd General Report ([CPT/Inf] 92)3.
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Non-compliance with Article 12, paragraph 1, of the ICESCR, which recognises the
right of everyone to physical and mental health, was or can be said to have also been
observed.

2.1.7. Freedom of Religion and Belief

A query in relation to the practice of religious faith in GPA is that it is allowed with
restriction being the deficiency of facilities inside.!® Even outside people may
come and pray in the prison if they wish.!'! Religious services are observed to the
maximum and inmates are allowed to have Bibles and other recreational and
instructional books.'*2 The prison officials take strong interest in the role of religion
in the inmates' lives and there are religious volunteers.''3 As for number, each faith
has a lot of followers in the prison, on the other hand, with by far more Orthodox,
Protestants (especially the 7 Day ones), and Muslims respectively than the rest.!'4
There are also followers of pagan (or earth-based religions) and various forms of
Protestants as well**® Again, almost all adult inmates investigated admitted that
they attend religious services more often and all asserted that religious is very
important in their lives and more said to have believe in God.!® Besides, there is
no any preference of one religious over the others inside GPA, and religious

switching, among inmates, if any, take place freely.!’

As per these testimonies, the constitutional rights to free exercise of religions has
been affirmed and bolstered in the GPA. The prison meets, in this regards, the

religious need of the inmates as required, for instance, by the Gambela

110 Omod (n 64).
111 ibid.
112 jbid.
113 Interview with Obong Achan, prisoner, Gambella Prison, Gambela town, on 1 May 2022.
114 Pidak (n 47).
115 jbid indicated that an handicapped and a 30 years prison sentenced since 2008 EC for killing and
eaten their father with his mother, of which he served 15 years and, by the research time, awaiting
Gambella Regional Government's pardon, is a 666 member (Illuminant); Chony (n 51) is, for instance,
a Ngundeng Bong (God gift) follower.
116 Dey (n 71); Omod (n 64); Achan (n 113).
U7 ibid.
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Constitution, 18

particularly because outside people are allowed to come and
counsel inmates and try to connect them to religious organisations or social services
providers that can offer job training, substance abuse treatment, education and other

assistance to help adults in custody before and after their release.'°

And contrary to expectations that the opportunity to practice one's religion, either
in private or in public, is restricted by the fact of imprisonment, the most obvious
finding to emerge from those testimonies and observations is that prisoners have in
the prison the freedom to follow their religion, and keep books, like Bibles, subject
to permission from the responsible prison officer. In other words, the GPA's
prisoners have the right to freedom of religion and belief and to the observance of
the requirements of their faith, with the exception being to carry or use articles that
fall under the prohibited category and rituals obstructing prison routine or rules.
And had it not been the absence of prison facilities, prisoners may request the
officer-in-charge for special considerations, such as having a separate space or
special diet in accordance with their religious beliefs, a fact in line with the principle
of nondiscrimination, the essential aim of which is that all prisoners have the right
to observe the tenets of their religion and to have access to a minister of that

religion.

In other words, the prisoners' right to exercise religious freedom during their stay
in prison is somewhat observed in the prison, particularly because prisoners are
allowed by its authorities to observe their religion by having in their possession the
books of religious observance and instruction of their denomination as required, for
example, by Article 38(1) of the Gambela prison proclamation that freedom of

religion and belief during prison stay should subsist, and that every prisoner should

118 EDRE Constitution No. 1/1995, Art 22(2) first sentence (religious councilors).

119Gee USA, Pew Center, State of Recidivism: The Revolving Door of America's Prisons
(2011)<http://www.pewcenteronthestates.org/report detail.aspx?id=85899358613>accessed 15
March 2022.
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be granted access to, and read, spiritual books, magazines and articles as well as to

observe religious holidays.'%

Yet the requirement of access to qualified representatives of any religion to any
prisoner by Article 22(2) of the Gambela Constitution is not observed in the prison,
basically for allowing access to it only the representatives of the main religion,
especially the Orthodox Christianity one in the region.!?! Also there is lack of
guarantee to prisoners of minority religions, such as Jehovah Witness, the
observance of the requirements of their faith in defiance of Article 23(1) of the
same, which provide the right of everyone to freedom of religion, including the
freedom to have or to adopt a religion or belief of one's choice, and freedom, either
individually or in community with others and in public or private, to manifest

his/her religion or belief in worship, observance, practice and teaching.??

2.2. The Challenges and Actions taken and/or planned to be taken
by the Gambela Regional Authorities for the Realisation of Rights
of Prisoners

2.2.1. The Challenges

As to what constitutes the prison's problems, people are increasingly remarking lack
of inter-agency coordination between the GPA, Gambela Justice Bureau, Police
Commission, Courts, and the EHRC in regard to prisoners' humane treatment, and
between them with other pertinent NGOs, like the ICRC.'?® Yet, sporadic
investigations are sometimes carried out by the EHRC, Ethiopian Ombudsman,

ICRC, Gambela Justice Bureau, etc, on prison's sanitation, among others.*?* For

120 SMR, rr 65 cum 66.
121 5ee r 65(3) of the SMR; pr 2 of the BAP.
122 |CCPR, Art.18 (1).
123 Interview with Wondimu Lama, prosecutor, Gambella Justice Bureau, Gambela town, on 30
March 2022.
124 jbid added that inspection is present but weak a procedure (ie among the challenges faced by
prison, one is the weak inspection carried out by relevant external and independent bodies).
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instance, the visit from the EHRC is at least three times a year,'? nevertheless media,
especially the independent ones are not allowed to enter and gather data from
prisoners.'?® Likewise, the prison's visit from the Justice Bureau is every fifteen days
(ie two times a month), and from the police commission and station, three times a
week (ie Monday, Wednesday and Thursday),*?” in clear break, for such weak
oversight mechanisms in overseeing the treatment of prisoners, with Articles 60-63
of the Gambela prisons proclamation on both internal and external inspections and

Article 68 of the same on joint cooperation as well 12

Lack of adequate funding (competition with other services for funding as the budget
allocated for prison service is not substantial) is also cited as a key reason for any
restriction placed on inmates' rights.'?® Put otherwise, high levels of crowding or
shortage of dormitories and struggling with limited resources is issue facing it. Exist
as well are issues regarding research thereon despite the present sparse data collected
by the ICRC on its sanitation, and administration of its resources,*3 in this case, due
to inadequate salaries of the prison staff/officers, which causes dissatisfaction and
corrupt practices,®! though police are paid well (8000-12000 Birr) while civil
service servants are subject to the levels of pay as other employees in the region.1%2
The involvement of legal aid clinic is further a challenging issue, as there is yet no

operated legal aid clinic inside prison; the clinics' poor working relations with

125Jiokow Bidit & Kor Nyatuoch, interview with Abel Adane, Head of Ethiopian Human Rights

Commission Gambella Branch, Gambela town, on 4 April 2022.

126 pidak (n 47); Pathot (n 52).

127 |_ama (n 123).

128 See Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment (adopted 18 December 2002, entered into force 22 June 2005) 2375UNTS

237.

129 pidak (n 47); Pathot (n 52) in greater terms, the general description of a situation of adult prisoners

at prison is dreadful: no water let alone its cleanliness; no bedding; no enough food; no enough prison

compound walls. Too there is less sanguine about efforts to rehabilitate inmates and prepare for

reentry into the community, in particular of whether correctional workers have regular, often positive

interactions with inmates.

10 SMR, r 74 state that salaries must be adequate to attract suitable prison staff and the employment

benefits and working conditions must be favourable in views of the demanding nature of the work.

181 SMR, r 57; UNODC (2010) P. 58.

132 Interview with Jonn Chuol, Finance Officer, Gambella Prison, Gambela town, on April 2022.
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judicial, prison and other government authorities, with a paucity of fund ranked at
the pinnacle, is a general problem in the entire region.*® A further noted issue in the

prison is the absence of sufficient alternatives to imprisonment.!34

Similarly, despite in some cases, prisoners are mistreated by prison guards, access to
ombudspersons to hear and register their complaints is denied—there is inadequate
system for receiving and responding to prisoners’ grievances and reports by staff
about misconduct.’®® Furthermore, higher risks of violence, riots and other
disturbances in protest to the conditions in prisons in general, or for lack of water,
food, among themselves, and between them, and the prison guards, or administrators,
is an unvarying.**® Improper management and classification practices by staff are

also commonly recounted reasons for high rates of prison violence.*’

Let alone small clinic with no instruments or equipment, medical services are
challenging in the prison as there are no facilities, emergency services, drugs,
specialised mental health facilities on premises,'*® against the obvious global view
that proper health care is a basic right which applies to all human beings and that the
conditions of health care in prisons affect public health as well as the recent progress
of Article 37(1) and (2) of the Gambela prisons proclamation that prisoners shall
have access to free medical services available to all other citizens pursuant to health
service laws of the country and that there shall be establishment of a medical center
in the prison with qualified medical personnel, sufficient medical facility and

medicine supply that can provide medical services to the prisoners for 24 hours.

Education and works are as well challenging issues as there is a school or education

from 4 up to 10 grades with enough teachers, but poorly equipped with no

133 ibid.
134 ibid.
135 Interview with Alemu Mulaku, prisoner, Gambella Prison, Gambela town, on 23 May 2022.
136 Interview with Omod Oman, prisoner, Gambella Prison, Gambela town, on 24 May 2022.
137 ibid.
138 Omod (n 64) prison has no a prison doctor available on site; in cases where specialist care is needed
for the prisoner, the supposedly prison doctors send the prisoner to the specialist institution (nearby
hospital), with fees mostly paid by the latter's families.
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educational materials, for example, books or reading materials in the library; class
rooms, workshops, and attendant of the outside in the prison school inconsistent with
Avrticle 43(1) of the Gambela prisons proclamation's averring that a prisoner shall
have the right to improve his knowledge and skills by participating in educational
and training programs based on his interest during his stay in the prison.t3 This is
also in contradiction with the requirements that all prisoners should be treated with
human dignity and be provided with education and technical training to assist with
rehabilitation.'*® Another problem, opposing the same, is the lack of essential
services and programs as well as the prison industries, in particular factory or
manufacturing units, kitchen, cleaning, security and/or building maintenance work,
which left prisoners with no meaningful productive activities that could divert their
mind from other mischievous or nefarious activities while they are in (or serving

their sentences).

2.2.2. Actions taken and/or planned to be taken by the GPA's/
Gambela Regional Authorities for the Realisation of Rights of
Prisoners

The responses or steps taken by the prison and its relevant regional authorities for all
the challenges thwarted or impinging on its prisoners' rights,**! include, inter alia,
revising the regional prisons laws/legal instruments, with new prisons
proclamation,’#? and issuing regulations with numerous directives thereto, such as
orders on education, brawl, discipline, under approval though—and on the way to
publish the same; locating new prison compound wall; renting private rooms in case
the prison is overfilled; delivering training to prison officers particularly on the
SMR; involving inmates in the administration of the prison or making the

bureaucracy of correctional services more effective, such as by instituting inmates

139 Interview with Kong Maluth, Plane Monitor and Evaluation officer, Gambella Prison, Gambela
town, on 27 March 2022.
140 ibid.
141 Dep (n 49).
142 ibid Gambela Constitution N0.27/1995.
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committee, and extending special benefits to prisoners with good conduct who are
not taught to be dangerous to society by, for instance, allowing them to work outside
of the prison and get a better payment for their work, and permitting those with good
conduct who are completing their sentence and have no risk of escape to visit their
families and return to prison without police escort in accord with Article 66 of its
new proclamation; requesting the involvement of the NGOs for funding; increasing
prison inspection or coordinating its correctional activities across different agencies
(ie improving interagency coordination) in compliance with Articles 60, 61 and 62
of the same new law; referring prisoners from the prison to Gambella General
Hospital, Mettu or Jimma, in grave medical issues; and contracting the Gambella
University, though yet to come into picture, to deliver various services to prisoners,
including professional counseling service or psychosocial support to mental
disorderly inmates; strengthening its working relation with the Federal Prison
Commission as well as other regional prisons; improving regional correctional
service, researching best practices and expanding implementation of such good
practices; establishing system for prisoners' statistics and data exchange, regional
standard for the selection, training, ranking, uniform, armament of prison police and
other related matters; preparing and follow up implementation of standards on
security, custody, basic provisions and rehabilitation of prisoners as required by
Article 68 of the same proclamation.

Conclusion

This paper on the whole talks about the rights of the adult prisoners and their
protection in the GPA and the study found out the latter's non-adherence to the
relevant provisions of the international and regional human rights instruments and
national legislations as the treatment of the adults inside is not in accord with them
for a dreadful confinement conditions, such as lack of food and water, which makes

it worst in the entire correctional system, and of not taking into account these basic
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143 In

needs to constitute cruel, inhumane or degrading treatment, or torture.
particular, the study has identified that the prison buildings are in disrepair and that
most were not built for prison purposes. Also identified is that accommodations have
poor ventilations as a result of small and cramped windows that allow a little light
and air into (ie poor air quality and high temperature which can create new health
problems in addition to intensifying the existing one). The prison, likewise, is
extremely overcrowded having only four old dirty toilets and except for gender
segregation, the separation of prisoners according to age, type of crime and state of
health was not found (ie one interesting finding is separation failure for inmates).
Another important finding was that beds are absent and the clothes are shabby and
degrading, particularly in the latter for lack of regular wash due to non-existence of
institutional laundry service, or detainees' washrooms/laundry areas provided for the

purpose.

The research has also shown in respect of recreation and other facilities inside prison
that there is poor detention for lack of fully-fledged recreational material, such as big
exercise yards, a library, and workshops. The finding of research in relation to
visitation and notification indicated that there are only two days allowed for
visitation, and no other media in which prisoners can communicate with the outside
and hence, hear news. Particularly a lack of adherence to both national and
international instruments has been seen in this respect as prisoners are in some cases
denied visitors by prison authorities. It has also found that food is inadequate (18
Birr), countering stipulation that prisoners are to be provided three meals per day.
Also it has found out the absence of proper water supply and the fetching of water
directly from the Baro River. Similarly, on the question of sanitation, this study
found out poor prison sanitation, among others, for lack of adequate sanitary
facilities and/or basic amenities including toiletries and personal items, as well as

water, causing inmates getting ill, and the outbreaking of skin problems. And

143 Gambela Constitution No.27/1995, Art. 19(1).
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although the practice of faith is observed by the prison, there still restrictions, such
as the denial of some prisoners to qualified religious councilors, or provision of
special diet, or adequate place in which to pray, and lack of guarantee, especially for
those of minority religions to observe the requirements of their faith. Nonetheless,
visitation/more open communication with the outside world and the practice of faith

are somewhat observed rights.

Lack of resources and coordination among relevant prison stakeholders with itself
and themselves, the absence of involvement of legal aid clinic, denial of prisoners to
ombudspersons to hear and register their complaints, regular violence for challenges,
such as water, food, sleeping, sanitation, among themselves, and between them and
the prison guards or administrators, absence of class rooms, attendant of the outside
in prison education, books in its library, prison industries and restaurants, lack or
insufficient provision of medical care to prisoners, are, among others, found as
challenges facing it. The research findings, however, as to actions taken and/or
planned to be taken by the prison and regional authorities, include, inter alia,
adapting regional prison laws to federal prison ones by directly copying the latter;
finding new prison compound wall; renting private room in case prison is overfilled;
delivering training to prison officers; involvement of inmate in the administration of
the prison, such as by being a committee, and extending special benefits to prisoners
with good conduct who are not taught to be dangerous to society; requesting the
involvement of the NGOs for funding; increasing the prison inspection in

compliance with relevant national legislations and international legal instruments.

However, to be a humane correction that meets the prisoners’ essential needs, or
basic human rights available to every man walking on earth,*** or comply with
human rights standards concerning the treatment of prisoners,'*® as well as the

assertion that the conviction of a person does not render him a non-human and still

144 Mahelaka Abrar, 'Rights of prisoners and major judgment on it' (Aligarh Muslim University 2020).
145 SMR, r 5.
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remains a human who should be treated alike,**® the prison's compliances with
relevant national legislations, and regional and international human rights standards
and norms that Ethiopia ratified is suggested. Particularly, its law enforcement
officers and authorities have a responsibility to ensure that the treatment of the adults
inside is in line with the constitutional rights set forth under Articles 19(1) and 22 of

the Gambela Constitution, the basis of current and future Gambela prisons laws.*4

146 Coyle & others (2016), P. 72; Abrar (n 144); (Trop v Dulles) (1958) 356 US 86.
147 See also FDRE Constitution No. 1/1995, Arts.18 (1) & 21.
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Arbitration has gained prominence as a preferred forum for commercial dispute
resolution, prompting nation states to compete for the coveted title of an arbitration-
friendly seat. Ensuring the right legal environment is a necessary, though not
sufficient, condition in this journey. Unfortunately, Ethiopia has left behind in
promoting arbitration, despite the advent of long-lasting arbitration laws. Legal and
institutional pitfalls were among the factors frequently signposted as a reason for
the underdeveloped arbitral tradition. In a bid to catch up, Ethiopia recently
overhauled its hitherto existing arbitration laws with the ordinance of Arbitration
and Conciliation Working Procedure Proclamation No. 1237/2021. This paper aims
to assess the role of Ethiopia’s new law in making the country an arbitration-friendly
seat through qualitatively examining its progressions and retrogressions in light of
both fundamental and contemporary notions of arbitration. The paper finds that
Ethiopia has taken a step towards arbitration friendliness with the new ordinance,

but there remain pressing concerns yet to be advanced.
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1. Introduction
Attributed to its venerable virtues of flexibility, relative certainty, promptness and
efficiency, “arbitration” offers the best commercial dispute resolution forum —
compared to litigation.! Arbitration as a consensual out-of-court dispute resolution
mechanism (DRM) has also vitally contributed for the settlement of a plethora of
civil matters. Nowadays, arbitration as a private system of adjudication has become
the prevalent norm.? In an effort to reap all the benefits of arbitration, nation-states
are in a stiff competition in the journey of becoming an arbitration-friendly seat.
According to the definition of Delos Guide to Arbitration Places (GAP),® a “safe
seat” for arbitration is those places where the legal framework and practice of the
court support recourse to arbitration as a fair, just and cost-effective DRM. From the
stand point of a legal framework, thanks to the paramount importance of the
UNCITRAL model law, national states are working towards adopting the right legal

environment in line with modern arbitration principles and practices.*

In a country like Ethiopia where there is rampant court congestion, the aspiration to
become an arbitration-friendly seat could open a room to take advantage in
circumventing and/or reducing case congestion by switching their settlement destine
to arbitration tribunals. Incontrovertibly, a reduction of case backlogs leave judges
with an increased possibility to render efficient and effective judgment. Being an
arbitration-friendly seat, in another continuum, results in the proliferation of
domestic arbitrations, increment of FDI and cross-border trade. However, Ethiopia,

long after the advent of relatively modern arbitration rules through the

1Zekarias Keneaa, ¢ Arbitrability in Ethiopia: Posing the Problem’ (1994) 17 Journal of Ethiopian Law
116 <https://www.africabib.org/rec.php?R1D=0Q00014782> accessed 15 March 2022
2 Margaret L Moses, The Principles and Practice of International Commercial Arbitration
(Cambridge University Press 2008) <https://www.cambridge.org> accessed 14 March 2022
3 David D Caron and Maxi Scherer, Delos Guide to Arbitration Places (Delos Dispute Resolution,
Itedn 2018 ) < https://delosdr.org/gap/> accessed 12 March 2022
4 UN Commission on International Trade Law Secretariat, ‘International Commercial Arbitration:
Possible Future Work in the Area of International Commercial Arbitration’:
<https://digitallibrary.un.org/record/1492931> accessed 23 March 2022
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instrumentality of the Civil Code and the Civil Procedure Code, remains outside the
camp of arbitration-friendly systems.® The legal and institutional lacunas are among
the factors frequently signposted as a reason for Ethiopia’s underdeveloped arbitral
tradition. The hitherto existing arbitration laws were criticized for their sketchiness

and incomprehensiveness.®

Being cognizant of the legal pitfalls, Ethiopia has recently overhauled its arbitration
laws to become a hub of international commercial dispute resolution. Undeniably,
adoption of an up-to-date and adequate legal framework is not a ‘sufficient
condition’ 10 make a country an arbitration-friendly seat.” An independent,
competent and efficient judiciary and arbitration lawyers, arbitration minded
business community, accessible and secure seat of arbitration and ethical fortitudes,
among other factors, are required to bring life to such decorated and ample law.2 As
a result, any effort made to examine the arbitration friendliness of a nation should
essentially explore all those determinant factors. Yet, having an adequate law is a
‘necessary condition’ 10 be labeled and recognized as an arbitration-friendly seat.
This article, in an effort to examine the arbitration friendliness of Ethiopia, is
confined to (leaving other factors aside) appraisal of the Ethiopian Arbitration and
Conciliation Working Procedure Proclamation (hereinafter, “The New Arbitration
Law”).? In so doing, not the whole body of the new law is explored. Only those rules
and principles, as enshrined under the new arbitration law, professed as

5 Hailegebriel Feyissa, ‘The Role of Ethiopian Courts in Commercial Arbitration’ (2010) 4 Mizan
Law Review 297 <https://www.ajol.info/index.php/mlr/article/view/63090/50958> accessed 23
Febraury 2022
6 Alemayehu Yismawu Demamu, ‘The Need to Establish a Workable, Modern, and Institutionalized
Commercial Arbitration in Ethiopia’ (2015) 4 (1) Haramaya Law Review 37, 42-46
<https://www.ajol.info/index.php/hlr/article/view/148617/138119> accessed 23 February 2022
7 Fabien Gelinas, ‘Arbitration and the Global Economy: The Challenges Ahead’ (Social Science
Research Network 2000) SSRN Scholarly Paper 1342341
<https://papers.ssrn.com/abstract=1342341> accessed 23 March 2022
& Caron and Scherer (n 3) 2
9 Arbitration and Conciliation Working Procedure Proclamation No. 1237/2021, Fed. Neg. Gaz.,
Year 27, No. 21, 2 April 2021 (hereinafter 'The New Arbitration Law’) art 7 (7)
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indispensable barometers for the determination of arbitration friendliness by the

arbitration community will be addressed.

To attain the purpose of the paper, the author has applied a qualitatively approached
doctrinal legal research method and thereby provided a systematic exposition of the
rules governing arbitration in the new arbitration law and analysis the relationship
between each rules. The work steps further to intensively evaluate the dearth of the
new arbitration law and recommend changes to the rules found inadequate. The
author’s approach is molded after the works of Loon Fuller and Fekadu Petros on a
related thematic area. In his theory of adjudication, Loon Fuller identified essential
and optimal requirements of institutions of election, contract and adjudication as
underlying institutions of dispute resolution.® In related work, Fekadu Petros has
also made use of these essential and optimal standards to enunciate the difference

between election, contract and adjudication as institutions of dispute resolution.!

Taking insight from the approach of these authors, this study identifies some
standards as indicators of arbitration friendliness by categorizing them into
fundamental and optimal standards to be able to measure arbitration friendliness of
the new Ethiopian arbitration law. The fundamental standards are those defining
concepts and rules of arbitration without which the institution of arbitration could
fails in its original purpose of inauguration. The optimal standards are those
contemporary rules and concepts of arbitration that raise the institution of arbitration
to an ideal (perfect) level of realization. If someone is cynical of the appropriateness
and relevance of those barometers of arbitration friendliness, it equally places the
validity of the analysis and finding of this paper into question. Nevertheless, as it is
articulated in section two of this article, since the rules and principles of arbitration

used as standards for determination of arbitration friendliness by the author are those

10 Lon L Fuller, ‘The Forms and Limits of Adjudication’ (1978) 92 (2) Harvard Law Review 353,
363
11 Fekadu Petros, ‘Underlying Distinctions between ADR, “Shimglina” and Arbitration’ (2010) 3
Mizan Law Review 105 <http://www.ajol.info/index.php/mir/article/view/54008> accessed 23
February 2022
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rules and principles which are highly celebrated in the realm of international
arbitration, they do not invite questions of appropriateness and relevancy at any cost.
To put one necessary footnote for the reader, no reference to national arbitral laws
of different states, institutional arbitration rules and model laws in this article have
the primary purpose of adopting comparative research approach. They are rather

used for the purpose of persuasion and articulation of the subject matter understudy.

Depending on the aforementioned backdrops, part two of this article, which
immediately follows the introductory part, contains five subsections destined to the
articulation of fundamental standards for the determination of arbitration friendliness
and simultaneously juxtaposed them with the rules and principles of arbitration
enshrined under the new Ethiopian Arbitration Law to be able to determine whether
it is arbitration-friendly or not. The third section examines the notion of multiparty
arbitration as an optimal standard for the determination of arbitration friendliness
vis-a-vis the progresses and troubles of the new Ethiopian Arbitration law in
regulating the subject matter. Concluding remark and suggestion of the way forward

makes the fourth and final part of this article.

2. Fundamental Standards for the Determination of Arbitration

Friendliness
There are no hard and fast rules on the proper barometers for the determination of
arbitration friendliness. However, it is possible to incontrovertibly point out some
standards as indicators of arbitration friendliness from practices and principles which
have acquired high level of acceptance before arbitration community. These

practices and principles can be found in the works done by international working
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groups,*? national arbitration legislations, and arbitration conventions.*®* Such
practices and principles can also be discerned from books and articles published by
distinguished practitioners and scholars of arbitration. A further source of such

concepts and practices can also be found in specific institutional arbitration rules.**

In the same vein with international literatures, the majority of literatures written on
arbitration in Ethiopia so far pleasantly accept an expanded scope of arbitral matters,
optimized party autonomy, increased power of arbitral tribunal, and adoption of
minimal court intervention and pro-enforcement approach as an arbitration friendly
gesture which needs to be promoted. These pro-arbitration gestures form part of the
so called rudimentary pro-arbitration rules and concepts labeled as fundamental

standards for the determination of arbitration friendliness by the author of this work.

In his old-aged contribution, Zekarias Keneaa succinctly articulates how the
determination of the scope of arbitrable matters remains an ache in Ethiopia. He
poses the problem that Ethiopian laws lack adequate guidelines for the determination
of arbitrability.’®> On another note, Aron has reached a seemingly erroneous
conclusion that portrays inarbitrability as a principle and arbitrability as an exception
to be provided by the law after a systematic explanation of arbitrable matters and
exposition of their related problems.'® In one of his work, Seyoum Yohannes very

well portrays the necessity of party autonomy in modern arbitration though the work

12 The works of the International Bar Association (IBA) such as IBA rules on taking of evidence,

IBA Guidelines on conflict of interest, IBA Guidelines on party representation and the model laws,

notes, guidelines, reports prepared by international organization such as UNCITRAL, ICC, ClArb

are good indicators of works done by international working groups which aimed at indicating best

practices and principles in international arbitration.

3 Robin Oldenstam and Kristoffer L6f, Best Practice in International Arbitration

(Universitetforlaget Oslo 2015) accessed 15 March 2022

4 ibid

15 Keneaa (n 1)

®Aron Degol, ‘Notes on Arbitrability Under Ethiopian Law’ (2011) 5 Mizan Law Review 150

<https://www.ajol.info/index.php/mlr/article/view/145484/135011> accessed 23 February 2022
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was primarily confined to the examination of the role of party autonomy in

determining substantive law applicable to the merit of the dispute.!’

Haile Gabriel Feyissa, after revealing the supportive role played by Ethiopian courts,
concluded that Ethiopian courts generally assume an extended role, especially during
the initial two stages of arbitration. He stresses the existence of premature judicial
intervention during arbitral proceedings, broader judicial review of arbitral awards
in the form of appeal, setting aside, and cassation review, and stringent conditions
for enforcement of foreign arbitral awards which technically denies their
enforcement in Ethiopia.’® Other writers such as Alemnewu,'® Brihanu,?° and
Diguma® have also explain the existence of maximal court intervention and quest
for the reform of Ethiopian laws in light of modern arbitration frameworks. In related
work, Solomon Emiru has remarked that Ethiopian arbitration law excessively
restricts the power of arbitral tribunal by failing to fully recognize the principle of
competence-competence, remaining silent on the principle of separability, and

adopting a restrictive interpretation of problematic arbitration clauses.?

Another category of literature written on the subject matter aspires to examine the

enforcement aspect of awards, an aspect that plays a crucial role in boosting the

17 Seyoum Yohannes Tesfay, ‘The Normative Basis for Decision on the Merits in Commercial
Arbitration: The Extent of Party Autonomy’ (2017) 10 Mizan Law Review 341
18 Feyissa (n 5)
19 Alemnew Dessie, ‘The Extent of Court Intervention in Arbitration Proceedings: Ethiopian
Arbitration Law in Focus’ (2019) 2 Sch Int J Law Crime Justice 54
<https://www.researchgate.net/publication/340633799> accessed 25 February 2022
2 Birhanu Beyene, ‘Cassation Review of Arbitral Awards: Does the Law Authorize 1t?” (2013) 2
Oromia Law Journal 112<https://www.ajol.info/index.php/olj/article/view/97100/86406> accessed
25 February 2022 AD. See Also Birhanu Beyene ‘The Degree of Courts Control on Arbitration under
Ethiopian Law: Is It to the Right Amount?” (2012) 1 (1)
<https://www.ajol.info/index.php/olj/article/view/82422/72576> Accessed 25 February 2022
2L Gellila Haile Duguma, ‘Judicial Review of Arbitral Awards by Courts as a Means of Remedy: A
Comparative Analysis of the Laws of Ethiopia, The United Kingdom, and The United States’ (LLM
Short Thesis, Central European University 2018) <http://www.etd.ceu.edu/2018/diguma_gelila.pdf>
accessed 25 February 2022
22 Solomon Emiru Gerese, ‘Comparative Analysis of Scope of Jurisdiction of Arbitrators under the
Ethiopian Civil Code of 1960° (LLM Short Thesis, Central European University 2009)
<http://www.etd.ceu.edu/2009/gerese_solomon.pdf> accessed 25 February 2022
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country's goodwill as an arbitration-friendly. Writers give due regard to enforcement
of foreign arbitral awards except for the work of Birhanu that attempts to expound
enforcement of domestic awards.?® Writers like Fekadu?* and Tecklehagos® reveal
how much Ethiopia adopted an anti-enforcement approach riddled by a lack of
similarity in interpretation and application of grounds for recognition and

enforcement of foreign arbitral awards.

To get rid of such backwardness, Ethiopia has recently revitalized its arbitration law.
Now, legal practitioners, academicians, and other concerned organs are zealous to
know the progresses brought by the new law and its implication on the overall
arbitration stance of Ethiopia. So far, slight attempts have been made by bloggers to
explain the changes brought by the new law. This work is a new approach to studying
the subject matter in two prisms. One, unlike most prevailing works that have
attempted to examine a single aspect of the Ethiopian arbitration regime, it strives to
analyze all relevant aspects of arbitration law that have an eventual effect on the
determination of arbitration friendliness. Two, it is a breakthrough in examining the
role of the new Ethiopian arbitration law in making the country an arbitration-
friendly seat. Hence, in the following sub-sections the author will scrutinizes the
basics of these fundamental standards and simultaneously juxtapose them with the
rules and principles of arbitrations enshrined under the new Ethiopian Arbitration

Law to be able to determine arbitration friendliness of the new law.

Z3Birhanu Beyene, ‘The Homologation of Domestic Arbitral Awards in Ethiopia’
<https://www.researchgate.net/publication/256042287>> accessed 26 February 2022
24 Fekadu Petros, ‘The Convention on the Recognition and Enforcement of Foreign Arbitral Awards:
Advantages, Disadvantages and Some Remarks on Ethiopia’s Course of Action Ahead’ (2014) 8 (2)
Mizan Law Review 470 <https://www.ajol.info/index.php/mlr/article/view/117556/107114>
accessed 25 February 2022
% Tecle Hagos Bahta, ‘Recognition and Enforcement of Foreign Arbitral Awards in Civil and
Commercial Matters in Ethiopia’ (2011) 5 Mizan Law Review 105
<ttps://www.ajol.info/index.php/mlr/article/view/68771/56836> accessed 7 May 2022
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2.1. Determination of Arbitrability in Modern Arbitration Laws

Avrbitrability, in its objective perception, is used to describe disputes amenable to
arbitration.?® Not all disputes are amenable for determination by arbitration due to
some public policy reasons. The older justification for inarbitrability was the
perception that the referral of some categories of dispute to arbitration, an institution
not controlled by the state itself, goes against sovereign dignity. Today, arbitration
friendly legal systems have relinquished this view.?” Nowadays, beneath every
restriction on arbitrability there exists one solid justification.?® The central theme
behind non-arbitrability of certain disputes is a perception that only a court could
correctly interpret matters involving public concern and give effect to it in
accordance with the intention of the national parliament.?®

So far, states have adopted different approaches in crafting their arbitrability
provision in national laws. A close inspection of various national laws reveals the
following three dominant approaches for determining arbitrability. Some states
employed the “disposal right approach” and accordingly, matters which the parties
may freely dispose of are made arbitrable. Other states have adopted the approach of
inalienable right for arbitrability and declared inalienable subject matters
inarbitable.® Inalienable rights, among other rights, relate to questions of personal
status and capacity, divorce, or judicial separation that majorly contains non-
economic interests.>> However, according to some state laws that follow the

inalienable rights approach, some non-monetary claims can still be arbitrable if

%6 Bernard Hanotiau, ‘The Law Applicable to Arbitrability’ (2014) 26 Singapore Academy of Law
Journal 874
27 Beata Kozubovska, ‘Trends in Arbitrability’ (2014) 1 (2) IALS Student Law Review 20
<https://sas-space.sas.ac.uk/5615/> accessed 23 March 2022
28 Andrew Rogers, ‘Arbitrability’ (1992) 1 Asia Pacific Law Review 1
<https://www.tandfonline.com/doi/full/10.1080/18758444.1992.11787959> accessed 23 March
2022
2 ibid
30 Sofia Elena Cozac, ‘Arbitrability of Disputes and Jurisdiction of Arbitrators’ [2018] Rev Stiinte
Juridice 231
31 ibid
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parties are capable of concluding a compromise upon the matter in dispute. Some
other states deploy the “listing approach” by enumerating matters which are

considered inarbitrable.3?

In a short, in deciding arbitrability, each state may tail it following its own economic
and social policy.®® Today, the gradual decline of judicial hostility towards
arbitration has brought an expansion of the domain of arbitrable matters.>* Whatever
of the aforementioned approaches that the state follows in determining issues of
arbitrability, expansion of the domain of arbitrable matters has become the new

normal in modern arbitration laws.

The old Ethiopian arbitration regimes were blamed for lack of general guidelines for
determination of arbitrability.>> Even, some scholars argued that only the general
principle of public policy laid the ground for determination of arbitrability.3® The
new Ethiopian arbitration law, however, demonstrates relative progress in the
determination of arbitrability compared to the old system. Nevertheless, a critical
examination of the new law’s approach towards determination of arbitrability
unveils that the law has not brought a plenary correction to the problem and there

still remain issues to be resolved.

The new law has opted for the stipulation of inarbitrable matters rather than
providing a general framework as it has promised in the preamble. Accordingly, we

may come across some basic exclusionary rules adopted by the new law which

32 See ltalian Rules of Civil Procedure art 806, Switzerland Federal act on Private international law
art 177
3 Blackaby Nigel and others, Redfern and Hunter on International Arbitration, vol 1 (Oxford
University Press 2015) <http://oxia.ouplaw.com/view/10.1093/law/9780198714248.001.0001/law-
9780198714248> accessed 24 March 2022
34 Harshad Pathak and Pratyush Panjwani, ‘Mandatory Rules and the Dwindling Restraint of
Arbitrability’ (2018) 5 NLUD Student Law Journal 282
% Keneaa (n 1) 117
3 Tilahun Teshome, ‘The Legal Regime Governing Arbitration in Ethiopia: A Synopsis’ (2007) 1
Ethiopian Bar Review 117, 125
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eventually have the effect of creating chaos in the identification of arbitrable matters

in Ethiopia.

The first exclusionary rule is the outright subject matter exclusion adopted
commencing from sub-articles 1-8 of article 7. The writer is cynical of this outright
exclusion of certain subject matters through the listing approach. Some cases like tax
disputes, bankruptcy issues, dissolution of business organizations, and trade and
consumer protection matters are neither of sheer public interests nor pure economic
concerns. They involve both matters of public concern and individual economic
interest. Now the argument is, if it is a wise approach to out-rightly and
unconditionally exclude these matters from the ambit of arbitration. Other national
arbitral laws tackled such issues entangled with both public and private concerns by
providing a general framework for arbitrability in terms of either the “Disposal right
approach”’ or “Inalienable right approach”®® and thereby leaving room for the

judiciary or the arbitral tribunal to determine the arbitrability on a case-by-case basis.

Eventually, such an outright exclusion of certain subject matters from the ambit of
arbitrability through the listing approach narrows the domain of arbitrable matters.
The hitherto existing laws on arbitration in Ethiopia, in this regard, had at least left
a possibility for arbitrability of civil matters not explicitly deemed inarbitrable by
law. It was argued that under the old saga at least from the point of view of the law,
administrative contracts were the only matters explicitly excluded from the ambit of
arbitration by Article 315 (2) of the Civil Procedure Code (CPC). This argument is
also well corroborated by the silence of the Civil Code (CC) on matters capable of
being arbitrated and stipulation for arbitrability of plethora of civil matters here and
there in various substantive laws of the country. Hence, it may be concluded that
except for the inarbitrability of administrative contracts which has been around for

over sixty years, there was a possibility to determine the arbitrability or

37 Belgium, Italy, Netherlands, and Sweden are among the countries which adopted this approach.

38 Section 1030ff of the German ZPO and Article 582ff of the Austrian Code on Civil Procedure
ISSN (Print): 2664-3979 ISSN (Online): 2791-2752
https://journals.hu.edu.et/hu-journals/index.php/hujl



https://journals.hu.edu.et/hu-journals/index.php/hujl

The Marching of New Era for Commercial Arbitration in Ethiopia...

inarbitrability of other civil matters on a case-by-case basis for the judiciary.
Surprisingly, however, the new proclamation has come up with areas at least not
explicitly excluded from the ambit of arbitrable matters for the last over sixty years
through adopting the listing approach. This is an indication of retrogression rather
than being an indication of progression especially if it is seen in light of the global

trend toward increasing the domain of arbitrable matters.

The second exclusionary rule applied by the new law is the legislative exclusion
under Article 7 (10). The Proclamation leaves room for other laws to make other
matters inarbitrable. This is an open-ended discretion that enables the law-maker to
list as many non-arbitrable matters as possible in any law that is going to be issued.
The inclusion of this provision may potentially be a threat to the general policy of
arbitration by creating uncertainty as to what matters are arbitrable and what matters
are not. It leaves a wide room for the government to have long arms on arbitrability

of matters.

The other volatility created by the new law is the issue of drawing its relationship
with other laws. In Ethiopia, labor matters are arbitrable from the very codification
history of labor law. This trend is maintained in the existing labor law t00.%° The
Cooperative Societies Proclamation as well allows members of the society to resolve

their differences through arbitration.*°

Now, imagine the misnomer between these laws and the new arbitration law.
Assume that parties have agreed to arbitrate their case based on these permissive
laws. However, the subject matter under which the parties agreed to arbitrate overtly
falls under inarbitrable subject matter by the new law in either of the exclusionary

rules discussed above. Now the question is which law prevails and through which

39 Labor Proclamation No. 1156/2019, Fed. Neg. Gaz., 25" year, No 89, Addis Ababa, 5" September,
art 144(1)
40 Cooperative societies proclamation No. 985/2016, Fed. Neg. gaz., 23" year, No 2, Addis Ababa,
art 62-67
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law does the arbitral tribunal/courts determine the arbitrability or otherwise of the

dispute.

To add a more concrete illustration, Article 42 (3) of the E-Transaction law permitted
settlement of E-Commerce disputes through arbitration in cases of failure of its
settlement via an internal compliant mechanism. Now let’s assume that a dispute
arises between E-Commerce Operator and a consumer and the parties require
settlement through arbitration. On the other side of the continuum, consumer
protection disputes are out-rightly excluded from arbitrability by the new arbitration

law. So, which law is going to be applied to determine arbitrability?

The same paradox was to be created with disputes emanating from administrative
contracts. The Ethiopian Roads Authority, the Ethiopian Civil Aviation Agency, and
the Ethiopian Privatization Agency are among the administrative bodies that can
resolve disputes through arbitration.** Similarly, the Public-Private Partnership
Proclamation empowers government agencies to enter into arbitration agreements

for resolution of disputes.*?

Conversely, administrative contracts are made inarbitrable under the new law. Had
it not been for the exceptional rule under the new arbitration law that recognizes the
arbitrability of administrative contracts in cases provided by the law, we may
encounter the same problem raised above with labor, cooperative societies, and
consumer dispute scenarios.*® However, the arbitration law succinctly responded to
such potential deadlock concerning the arbitrability of administrative contracts by
inserting an exception which allows arbitrability of administrative contracts in cases
provided by other laws. Again the question is, can we use the same panacea for the
other cases enunciated above? At this juncture, it is vital to spotlight on the

41 Yohannes W/Gebriel, ‘Institutional Commercial Arbitration under Ethiopian Law: The Case of
Chamber Arbitration Institute’ (2009) 5 Business law series AAU school of law 78
42 Public-private partnership proclamation 1076/2018, Fed. Neg. Gaz., 24™ Year No. 28, Addis
Ababa, 22" February, 2018, Art. 59
43 The New Arbitration Law (n 9) Art. 7 (7)
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discrepancy between the wordings of the Amharic and English version of the
proclamation. Hence, we need to read article 7 (7) of the English version

circumventing the word “Not” so as to take the right essence of the article.

All these stalemates tell us that the issue of arbitrability is not settled yet by the new
law and is fraught with controversy. A law that hosts controversy in the

determination of arbitrability is not an arbitration-friendly law at least in this respect.

The early draft provision of arbitration rules prepared by Professor Tilahun Teshome
under the auspices of the then Ethiopian Arbitration and Conciliation Center, in brief,
had by far adopted a better approach to the determination of arbitrability. The draft
had a provision that reads: ‘...unless mandatorily provided by other laws, any dispute
involving economic interest is arbitrable”.** Apart from this explicit stipulation, the
draft stipulates that °...any form of disagreement which may be settled through
agreement and negotiation can also be arbitrable’.* In such a way the said draft law
has provided a general guideline for determination of arbitrability while the new law
has failed to do so. Whatever the motive behind it, the technique for crafting
arbitrability adopted by the new law is one of the brawny failures where buries

efficacy of the new arbitration law is highly unveiled.
2.2.  The Extent of Party Autonomy in Arbitration-friendly Systems

Party autonomy is a sin qua non for arbitration and an arbitration agreement is an
instrument majorly used to exercise party autonomy. Through this agreement, parties
can exclude courts from their dispute and regulate arbitral procedures.*®

Nevertheless, like every right, party autonomy is not an unlimited prerogative.

* Tilahun Teshome and Zekarias keneaa, £914°14 8%1F U9 Z4% APE: Ethiopian Arbitration and
Conciliation Center Unofficial model law document art 6 (1)
4 jbid art 6 (1) in tandem with art 6(2)
%6 Seyda Dursun, ‘A Critical Examination of the Role of Party Autonomy in International
Commercial Arbitration and an Assessment of Its Role and Extent’ [2012] Yalova Universitesi
Hukuk Fakiiltesi Dergisi 161
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Hence, justifiable limitations can be imposed based on public policy grounds and the

requisites of natural justice.*’

One of the major aspects of arbitration to be chosen by parties in their arbitration
agreement is the so called lex arbitri or the law of arbitration. When choosing the lex
arbitri that governs the dispute, the parties consider the suitability of the lex arbitri.*®
To be an opted place of arbitration, states strive to come up with a suitable law of
arbitration.*® Arbitration-friendly laws are those laws that impose modest validity
requirements for arbitral agreements, that allow minimal intervention in the
arbitration proceedings, and that bestow a greater extent of freedom on the parties,

among other virtues.*

The principle of party autonomy has been recognized in a plethora of international
instruments®! and national legislation,®? and institutional rules®® to varying extent.
National arbitration laws reinforce the principle of party autonomy by stipulating
do’s and don’ts. However, there also exist other complementary rules of arbitration
that bring life to the principle of party autonomy. The doctrine of separability
preserves the autonomy of the parties by escaping the invalidation of arbitration

agreements due to the invalidation of the main contracts. Overambitious scholars of

47 Moses Oruaze Dickson, ‘Party Autonomy and Justice in International Commercial Arbitration’
(2018) 60 (1) International Journal of Law and Management 114
8 Sunday A. Fagbemi, ‘the Doctrine of Party Autonomy in International Commercial Arbitration:
Myth or Reality?’ (2016) 6 (1) Journal of Sustainable Development Law and Policy 202, 231
<http://www.ajol.info/index.php/jsdip/article/view/128033> accessed 14 May 2022
49 Alex Mawaniki, ‘The Role of Legislation in Developing and Sustaining an Arbitration Friendly
Seat’ (2015) <https://ncia.or.ke/wp-content/uploads/2021/03/The-Role-Of-Legislation-In-
Developing-And-Sustaining-An-Arbitration-Friendly-Seat.pdf> accessed 14 May 2022
0 Dursun (n 46)
1 The UNCITRAL Model Law on International Commercial Arbitration (1985 with amendments as
adopted in 2006), (hereinafter The UNCITRAL Model Law') art 28, 19 (1), 5 (1) and art VI (a) and
art VV 1(d) of the New York Convention.
52 For instance, the principle of party autonomy is reflected in the 1996 English arbitration act by
allowing parties to agree on manner of settlement of their dispute subject to public interest
exception under S 1 (b)
53 The rules of international chamber of commerce have also embedded such principle here and
there among which the right to choose the applicable law is one
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arbitration used to call this principle the principle of autonomy of arbitration clause.>*
Restricted judicial review and finality of arbitral awards will also enhance party
autonomy by limiting court intervention to the proper extent and enforcing the
rendered award. An interpretation of doubtful arbitration agreements as to their
existence, validity, scope, and inconsistent and uncertain arbitral agreements in favor
of arbitration is also taken as pro-arbitration approach which reinforces party

autonomy.>®

As stated above under this section, an arbitration agreement is the main tool through
which parties exercise their freedom to arbitrate. Whatever restrictions imposed on
the manner of making, form, extent, and other aspects of this agreement will have a

direct effect of limiting party’s autonomy.

The new Ethiopian arbitration law begins to regulate this agreement by rectifying
the blurry usage of the term “arbitral submission” under the CC to indicate, while it
suggests otherwise, both arbitration clauses (Clouse Compromissoire) and arbitral
submission (act de Compromise). Now, the nomenclature of this fundamental
contract in arbitration is replaced by an inclusive term called “arbitration agreement”

under the new law.%®

Among the areas through which unwarranted restrictions can be imposed on party
autonomy is the issue of validity requirement and interpretation of arbitration
agreements. To begin with the first, the CC and CPC (Civil Procedure Code) require,

in addition to the general contract requirement, the capacity to dispose the right

54 Phillip Landolt, “The Inconvenience of Principle: Separability and Kompetenz-Kompetenz® (2013)
30 Journal of International Arbitration 511
https://kluwerlawonline.com/journalarticle/Journal+of+International+Arbitration/30.5/J01A201303
3> accessed 15 March 2022
%5 Hossein Fazilatfar, ‘Adjudicating “Arbitrability” in the Fourth Circuit’ (2020) 71 South Carolina
Law Review 741
6 The New Arbitration Law (n 9) art 2 (1)
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without consideration to enter into an arbitration agreement. This requirement of

special capacity is now given a mortal blow by the new proclamation.

The old Ethiopian arbitration laws also impose stringent requirements on the form
required for an arbitration agreement. The civil code requires contracts made with
respect to immovable property, guarantees, insurance, and administrative contracts
to be made in written form, being supported by special document signed by all parties

and attested by two witnesses.

These stringent conditions are also given a mortal blow by the new Proclamation.
Under the new law, making written agreement will only suffice to have a valid
arbitration agreement. A more liberal model law approach is adopted by considering
agreements made orally, through conduct, and any other means as satisfying written
requirement if they are recorded, signed by all parties, and two witnesses later on.
The same holds for electronic agreements as long as they are accessible for future
use (adoption of the principle of functional equivalence for electronic contracts).>’
In short, parties are at more liberty to conclude an arbitration agreement under the

new law.

The CC had implied effect of limiting party autonomy by providing a restrictive
interpretation of arbitration agreements.%® Under the CC, any doubt regarding the
existence, validity, and scope of the arbitration agreement was to be resolved in favor
of judicial adjudication rather than arbitration. This would be like re-inviting
consensually ousted courts to the disputes of the parties. Such rules are not part of

the new law.

The place of party autonomy can also be weighed against proscription or permission
of the law to insert finality clauses or contractually extended grounds of review.

These two concepts have contrasting effects in the sense that while the finality clause

57 |bid Art 6
%8 Civil Code of the Empire of Ethiopia, Proclamation No 165 of 1960, Neg. Gaz. year 19, No. 25,
May 1960 (herein after “Ethiopian Civil Code”) Art. 3329
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brings finality of the award once and for all, contractual extension of grounds of

review subjects the award for further review.

In the old Ethiopian laws, the freedom of parties to insert finality clauses and their
impacts on restraining review of judgments has been a contentious issue both in-laws
and the court cases of the country.>® One cannot also find an easy answer for the
question as to whether the law permits contractual expansion of grounds of review
under the old laws. In this respect, the new law, however, has demonstrated a
progress by bestowing on the parties the right to insert a finality clause which would
avoid the possibility of review of the award by the cassation bench of the Supreme
Court.%° The new law is generously liberal in that it allows the insertion of finality
clauses that restrict the right of parties to set aside the award.5! Parties are also given

the right to expand avenues of review through an agreement to appeal.®?

The other avenue for the recognition of the principle of party autonomy is the
permissive and mandatory rules of the new law. The new Ethiopian arbitration law
is more liberal as it grants wide discretionary power to parties. These discretionary
powers are usually stipulated through the use of phrases like “unless otherwise
agreed” or “may” throughout the body of the Proclamation. Accordingly, parties are
granted the discretionary right to determine the number of arbitrators, procedures of
appointment, procedures of objection against appointments, and quest for interim
measures. They are also endowed with the right to object to the appointment of

arbitrators with certain procedural prerequisites.

Furthermore, they have the right to remove arbitrators and agree on the procedures

for the appointment of a substitute arbitrator. They can potentially restrict the power

%9 National Motors Corporation vs. General Business Development (2009) Federal Supreme Court
Cassation Bench File N0.21849 Ethiopian Bar Review report (2009) 3 (1) 149. See also Beherawi
Maeden Corporation vs Danee Driling (2011) 10 Federal Supreme Court Cassation Bench 350
0 The New Arbitration Law (n 9) Art. 49 (2)
81 ibid Art. 50 (1)
62 jbid Art. 49 (1) and (3)
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of the tribunal to issue orders of interim measures. They have the right to request the
court to order interim measures. Parties can also determine the rules of procedure to
be applied by the tribunal. The right of parties to choose the place and language of
arbitration is also duly recognized by the new law. They can also determine the form

of proceedings whether to be made orally or with written arguments.

Apart from prescribing those permissive rules, the new law has also contained certain
mandatory rules. In domestic arbitration, parties do not have the right to choose the
substantive law to be applied to the case.®® Furthermore, though the law prescribes
the right to choose the law applicable to the arbitration agreement and the
proceedings, their choice cannot be enforced if the chosen law is impossible on its

own or violates the mandatory provisions of the new law.%

Besides those do’s and don’ts enunciated in the above discussion, the new law has
incorporated other rules of arbitration which reinforces the principle of party
autonomy one way or another. The doctrine of competence-competence,
separability, non-restrictive interpretation, limited judicial review, and pro-
enforcement approach adopted by the new law, would have a big impact on

realization of the principle of party autonomy.

2.3.  The Power of Arbitral Tribunals in Modern Arbitration Systems
The principle of competence-competence, separability, and approaches to the
interpretation of arbitration agreements are the main mirrors that reflects the extent

of power granted to arbitral tribunals.

2.3.1. Separability and Competence-Competence

Separability and Competence-Competence originated as a response to state

indifference and hostility towards arbitration at the early time.®® These principles

83 ibid Art. 41 (4)

64 ibid Art. 10

8 Landolt (n 54) 512
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ensure arbitration efficiency by prohibiting parties from engaging in dilatory
behavior of taking cases to court to delay the arbitration proceeding despite the
existence of an agreement to arbitrate®®and reduce early state interference in the

arbitration proceedings.

Per the principle of separability, an arbitration clause is deemed to have a separate
existence from the main contract in which it is contained. Accordingly, since the fate
of the arbitration clause does not depend upon the fate of the main contract, it may
survive the invalidity of the underlying contract.®’ Had it not been for this principle,
an arbitration clause will not survive the invalidation of the main contract and the
arbitrators will lose their source of power. The ordinance of this principle in national
arbitral laws will endow the arbitrator with the power to hear any dispute concerning
the main contract including a dispute on the very existence, validity, and termination
of the main contract without the risk of losing their jurisdiction in case they ruled for
invalidation of the main contract.%® Separability has attained universal acceptance as
a pro-arbitration policy and is included in the UNCITRAL model law and other

national legislations.®®

Ethiopia has fully overhauled its anti-arbitration stance concerning the principles of
Separability, Competence-Competence, and interpretation of arbitration agreements

66 Giulia Carbone, ‘Interference of the Court of the Seat with International Arbitration, The
Symposium’ (2012) 2012 Journal of Dispute Resolution 217
<https://scholarship.law.missouri.edu/cgi/viewcontent.cgi?article=1128&context=jdr> accessed 14
March 2022
57 Jack Tsen-Ta LEE, ‘Separability, Competence-Competence and the Arbitrator’s Jurisdiction in
Singapore’ (1995) 7 Singapore Academy of Law Journal 421
<https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=1574&context=sol_research> accessed
14 March 2022
%8 After deciding for invalidation of the main contract arbitrators will still have the jurisdiction to
decide on the consequence of invalidity of the main contract per the principle of Separability
% llias Bantekas and others, UNCITRAL Model Law on International Commercial Arbitration (a
Commentary)// Competence of Arbitral Tribunal to Rule on Its Own Jurisdiction (Cambridge
University Press 2020)
<https://www.cambridge.org/core/books/uncitral-model-law-on-international-commercial-
arbitration/competence-of-arbitral-tribunal-to-rule-on-its-own-
jurisdiction/5F8AC21C368EBD1D10F1D6B01BD03929>accessed 15 May 2022
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which have had a serious effect in determining the scope of the power of arbitral
tribunals. In relation to the principle of separability, the old Ethiopian law is silent
on the principle of Separability. The new arbitration law has avoided all the
uncertainty on the doctrine of Separability by clearly recognizing the principle under
Article19 (1). Currently, per the new law, an arbitral tribunal has a secured power of
ruling on the objection directed towards the validity of the main contract without fear
of losing its jurisdiction.

While Separability maintains the jurisdiction of the tribunal by rescuing from an
attack due to the invalidity of the main contract, the doctrine of Competence-
Competence in its turn serves the same purpose by conferring the tribunal with the
power to rule on any challenges made to the arbitration agreement itself.”® As a
result, it is said that the doctrine of Competence-Competence perches at the
vanishing point of Separability.’*

Owing to the principle of competence-competence, an arbitrator who performs in an
arbitration-friendly environment will have the power to rule on the existence and
validity of the arbitration agreement, the scope of the arbitration agreement and
queries relating to waiver, lapse of time and constitution of the arbitral tribunal.”?
Objections on these points may be raised either before the arbitral tribunal or regular
courts. Based on the place where the objection to jurisdiction is raised and the
responses to the objections, the principle of competence-competence has two aspects

i.e., positive competence-competence and negative competence-competence.”

OLEE (n 67) 422
1 Seda Ozmumcu, ‘The Principle of Separability and Competence — Competence in Turkish Civil
Procedure Code No. 6100 (2013) 45 Annales XLV 263 263
<https://dergipark.org.tr/fen/pub/iuafdi/issue/726/7824> accessed 13 March 2022
72 John J Barceld, ‘Who Decides the Arbitrators® Jurisdiction? Separability and Competence-
Competence in Transnational Perspective’ (2003) 36 Vanderbilt Journal of Transnational Law 1115
<https://is.muni.cz/el/law/jaro2008/SOC026/um/5444470/Clanek.pdf> accessed 14 March 2022
3 ibid
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If the objection is raised before a tribunal and the law endorses the principle of
Positive competence-competence, the arbitrators will have the power to continue
with the proceedings to rule on their jurisdiction including the objections relating to
the validity and existence of an arbitration agreement.’* Conversely, if the objection
is raised before the tribunal and the law has not endorsed the principle of Positive
Competence-Competence, the arbitrator shall discontinue the proceeding and refer
the objection to the court for lack of jurisdiction to rule on its jurisdiction.”

If the objection is raised before ordinary courts, the response of the court depends on
the extent of negative competence-competence recognized. If the law endorses the
highest form of negative Competence-Competence, the court shall decline
jurisdiction and refer the matter to arbitrators for determination without making any
assessment of the validity of the objection.”® The highest form of negative
Competence-Competence is adopted by countries like France that are well known
for their pro-arbitration policy.”” If the law endorses the slightest form of negative
Competence-Competence, the court shall decline jurisdiction and refer the matter to
arbitrators after making a minimal (prima facie) scrutiny of the validity of the
objection.”® Thus, it should be noted that, in the absence of the doctrine of negative
competence-competence in the law, the court is empowered to make a full
investigation of the validity of the objection without referring the matter to the

tribunal.

In brief, the recognition of Competence-Competence in its dual aspect is seen as a
rule of convenience designed to reduce unmeritorious challenges to an arbitrator’s

jurisdiction.” It is an anti-sabotage mechanism that saves arbitration from being

74 Gerese (n 22) 29-30
5 ibid
76 ibid
77 Barcel6 (n 72) 1124
8 Gerese (n 22)
79 LEE (n 67) 424
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derailed before it begins.2® Today, the right of arbitrators to rule on their own
jurisdiction is incontrovertibly made part of the well-established doctrine and

practice in international arbitration

As it is mentioned above in this section, Ethiopia has fully overhauled its anti-
arbitration stance in relation to the principle of Competence-Competence. The
regulation of positive competence-competence in the old Ethiopian laws claimed to
be defective on three counts. First and foremost, the power of the tribunal to rule on
its jurisdiction depends on the authorization of parties.®? Second, even the
authorization shall not grant the tribunal, the power to decide on the existence and
validity of arbitration clauses.2® The third and the strange approach was that the
provisions of arbitral submission relating to the jurisdiction of arbitrators need to be

construed narrowly.3

The new Proclamation repairs this defect by allowing the tribunal to rule on its
jurisdiction including the existence and validity of the arbitration agreement
irrespective of the consent of the parties. The power of the tribunal also includes the
power to rule on the objection raised on the scope of the agreement.® The ruling of
the tribunal on its jurisdiction is not final as it can validly be objected to the First
Instance Court within one month from the date of the ruling. In the meantime,
parallel proceeding will be held since the law allows the tribunal to continue
proceeding and render an award.®® In this instance, allowing courts to review the
decision of the tribunal on its own jurisdiction is an essential intervention that

reduces the tendency of the tribunal to assume jurisdiction on each dispute submitted

8 William W Park, ‘The Arbitrability Dicta in First Options vs. Kalpan: What Sort of Kompetenz-
Kompelenz Has Crossed the Aliamic?’ (1996) 12 Arbitration International 137
81Alan Uzelac, ‘Jurisdiction of The Arbitral Tribunal: Current Jurisprudence and Problem Areas
Under The UNCITRAL Model Law’ (2005) 8 International Arbitration Law Review 154
<http://www.academia.edu/910696/> accessed 15 May 2022
82 Ethiopian Civil Code (n 58) art 3330 (1 and 2)
8 jhbid art 3330 (3)
8 ibid art 3329
8 The New Arbitration Law (n 9) Art. 19 (1 and 3)
8 jbid Art. 19 (5 and 6)
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to them. Nevertheless, the possibility of parallel proceeding will have the effect of
costing arbitrators and the parties if the court finally rules against the jurisdiction of
the tribunal. The author insists that the more efficient option is to allow courts to
order a stay of arbitral proceeding to avoid unnecessary cost, labor, and time for

arbitrators and the parties.

Furthermore, there was not notion of negative Competence-Competence under the
CC concerning objection to the existence and validity of the arbitration agreement.
Hence, under the old law, the court shall make full scrutiny of the objection with no
parallel proceeding by the tribunal. The same holds, under the old system, for
objections other than the validity and existence of arbitration agreement so long as

the parties do not authorize the tribunal with the power to rule on its own jurisdiction.

The new law, however, distilled this anti-arbitration stance by introducing negative
competence-Competence through imposing on the court the duty to refer to
arbitration, upon request of one of the parties, whenever cases covered by an
arbitration agreement are brought to it. However, the court can still review the
objection if the agreement is void and becomes ineffective.?’ In short, the new law
has bestowed an arbitral tribunal with increased power by fully recognizing
Competence-Competence in its dual aspects and the principle of Separability.

2.3.2. Interpretation of Arbitration Agreements

Different approaches are adopted by different legal systems in interpreting defective
arbitration agreements. Some states follow the restrictive interpretation of arbitration
clauses compared to other contractual provisions and resolve any doubt in an
arbitration clause against the jurisdiction of arbitrators. This in turn will have the
effect of ousting arbitrators from assuming jurisdiction. Others follow the neutral
interpretation of arbitration clauses like any other contractual clause following

fundamental rules of interpretation. Some others adopt the principle of liberal

8 ibid Art. 8 (1 and 2)
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interpretation. Liberal interpretation provides for a more liberal interpretation of
arbitration clauses than other contractual clauses to resolve any doubt in favor of the
arbitrator’s jurisdiction. Liberal interpretation rescues the arbitral tribunal from

losing jurisdiction on the subject matter objected to.

One area of the old Ethiopian arbitration law that unduly restricted the power of the
arbitral tribunal was the requirement of restrictive interpretation that seeks for
resolution of doubtful arbitration clauses against the jurisdiction of arbitrators. Such
a call for application of restrictive interpretation cannot be found under the new law.
Hence, even if the new law doesn’t stipulate any provision on the interpretation of
arbitral agreements, the liberal interpretation approach seems to be the logical way
we are left with. This can be inferred from the deliberate abolition of restrictive
interpretation ordained by the old law and the pro-arbitral tribunal stance of the new
law manifested in the recognition of the principle of competence-competence,
separability, and the general principle of nonintervention of courts adopted under

article five.

A further area that demonstrates the extent of power granted to the tribunal in
addition to liberal interpretation, separability and competence-competence principles
is the normative basis through which the tribunal is allowed to decide on the merit
of the case. The CC and CPC authorized the arbitrators to rule according to “principle
of law” and “law” respectively.88 Though deciding which law, the CC or the CPC,
prevails is not the concern of this article, settlement of dispute based on the “principle
of law” empowers the arbitrator with wide power than settlement per a certain
“law”.2° The CC grants very liberal power for arbitrators to decide based on principle

of law without the need for prior authorization of parties.

8 Ethiopian Civil Code (n 58) art 3325 (1) and The Civil Procedure Code of the Empire of Ethiopia,
Decree No. 52 of 1965, Neg. Gaz. Extraordinary issue No. 3 of 1965 Addis Ababa 1965 (herein
after “Ethiopian Civil Procedure Code”), Art. 317 (2)
8 Tesfay 'Normative Basis' (n 17) 341
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Coming to the new law, it requires arbitrators to rule on the merit of the case
following the substantive law chosen by the parties. In this respect, the new law
reduces power of the tribunal in two prisms compared to the CC. On one hand, the
applicable normative base is reduced from ‘“a national general principles of law” to
a certain “substantive national law” chosen by the parties. This confines the
tribunal’s decision only to those principles incorporated in the substantive law of the
chosen country and doesn’t allow it to go beyond and apply principles of laws that
are not incorporated in that chosen law. On the other hand, the application of
substantive law is subject to the choice of parties, unlike the CC which allows
application of principles of laws irrespective of choice of the parties. In default of
choice of parties, article 41 (3) of the new law allows the tribunal to apply a
substantive law close or relevant to the subject matter of the dispute. In case the
normative base is chosen by the parties, that specific choice refers to the substantive
law of that country not the conflict of laws rule.®® A more limitative stand of the new
law can also be discerned from the fact that neither the tribunal nor the parties are
allowed to choose the normative basis for decision in cases of domestic arbitration

and accordingly the Ethiopian laws apply out rightly.

On the other side of the spectrum, the new law increases the power of the tribunal
through permitting decision in accordance with equity or known commercial practice
upon authorization of the parties or applicable law.®! This assertion remains intact if
the decision in accordance with equity is perceived in the stronger sense of equity.
As per the stronger perception of equity, arbitrators are allowed to correct the
injustice created by the rigid nature of the general and abstract rules when they are
applied to a concrete factual situation in disregard to the law. Conversely, in the
weaker perception of equity, the judge is directed to employ equity when the law is

silent or vague concerning some aspects of the concrete case without ignoring the

% The New Arbitration Law (n 9) Arrt. 41 (2)
% ibid
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principles set by the law.%? Thus, an arbitrator that has been empowered to decide
based on equity perceived in the stronger sense wields wider power than an arbitrator

who is empowered to decide based on “principles of law” or “law”.%

At this point, this article emphasizes on the following queries: What does
authorization to rule in accordance with equity imply in the new law? Does the
authorization refer to equity in the stronger perception or weaker perception? In other
words, does it mean power to act as an amiable compositeur or ex aequo et bono or
both?

2.4.  Minimal Court Intervention as a Pool Factor for being an

Arbitration-friendly Seat

Though arbitration is required to be independent and liberal, some judicial oversight
is unavoidable due to plenty of public policy grounds and the inability of an
arbitration institution to stand alone by and of itself. Courts usually assist the
implementation of the arbitration agreement via appointing, removing, or replacing
an arbitrator, to order an injunction on proceedings brought in breach of an
agreement to arbitrate, to issue interim measures, and to review and enforce the

award.%

These days, court intervention is appropriate and justified almost in all jurisdictions
in different degrees and contexts. Nevertheless, to avoid unwarranted intervention,

national arbitration laws stipulate the extents and instances of court intervention.®®

9 Anténio Sampaio Caramelo, ‘Arbitration in Equity and Amiable Composition Under Portuguese
Law’ (2008) 25 Journal of International Arbitration 569
<https://kluwerlawonline.com/journalarticle/Journal+of+International+Arbitration/25.5/JO1A20080
44> gccessed 13 14 March 2022
% Seyoum Yohannes Tesfaye, International Commercial Arbitration: Legal and Institutional
Infrastructure in Ethiopia (1% edition, European Year Book of International Economic Law
Monographs 2021) 12, 93-116
% Carbone (n 66)
% Dessie (n 19)
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Usually, arbitration statutes provide a prohibitive nonintervention principle that

seeks to limit court intervention only to cases explicitly provided by the law.%

Modern arbitration laws are skeptical of wide court intervention in general and
unrestricted judicial review of awards in particular, as it defeats the initial purposes
of arbitration. Wide judicial review of arbitral awards blatantly runs the risk of
impinging upon arbitration as an effective DRM.®” The limited extent of judicial
review of an award is one of the strongest virtues which make France a favorable

place for arbitration.%

In the same vein with modern arbitration laws, the new Ethiopian arbitration law has
adopted a prohibitive nonintervention principle which seeks to confine court
intervention only to cases explicitly provided for by the law.®® What differentiates
the Proclamation from the UNCITRAL model law is that the nonintervention
prohibition under the UNCITRAL Model Law applies only to matters governed by
the model law. However, the nonintervention principle under the new proclamation

extends to all arbitrable matters as it is governed by the Proclamation and other laws.

In the new Proclamation, courts play their supportive role before the commencement
of arbitral proceedings, during the arbitral proceeding, and after the rendition of
awards. To begin from the first, Ethiopian courts take part in appointment,'®
removal,'% and substitution of arbitrators,'°? priority being given to party autonomy
subject to consideration of conditions listed under the law to maintain efficiency and
impartiality of arbitrators. They also play their supportive role in enforcing valid

arbitration agreements. Accordingly, under article 8 courts are obliged to refer to

% The UNCITRAL Model Law (n 51) art 5 and section 1 (c) of the English Arbitration Act of 1996
9 Aparna D. Jujjavarapu, ‘Judicial Review of International Commercial Arbitral Awards by National
Courts in the United States and India’ ( LL.M Thesis and essays, University of Georgia, 2007)
% Kenneth-Michael Curtin, ‘Redefining Public Policy in International Arbitration of Mandatory
National Laws’ (1997) 64 Defense Counsel Journal 271
% Common article 5 of the New Ethiopian Arbitration Law and the UNCITRAL Model Law
100 The New Arbitration Law (n 9) Art. 12 (3) (b)
101 jbid Art. 16 (2)
192 jbid Art. 17 (2) in tandem with Art. 12 (3) (b)
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arbitration where one of the parties’ brought matters covered by arbitration to

court. 103

The same supportive role is felt during arbitration proceedings by Ethiopian courts
through assisting the tribunal in taking evidence,'® recognizing and enforcing
interim measures issued by arbitral tribunals!® and issuing court interim
measures.'% Ethiopian courts are also obliged to bring life to arbitral awards by

recognizing and enforcing the award after exercising their supervisory power on it.

The supervisory role of courts is one area where the old Ethiopian arbitration laws
are blamed for inviting premature judicial intervention and stretching wider judicial
review power in the form of appeal and cassation review.%" In this section, we will
try to uncover the progresses brought by the new law in limiting court intervention

and judicial review avenues.

Alike the CC, interlocutory judicial review of the tribunal’s decision on the
application objecting an arbitrator is possible in the new law. Accordingly, the
decision of the tribunal on the objection submitted against an arbitrator is appealable
to the First Instance Court.2%® Furthermore, the court is empowered to order
suspension of arbitral proceedings until it renders decision on the objection.'® Such
an interlocutory judicial review has the risk of inviting dilatory appeal and court

intervention .10

Ethiopian scholars were also skeptical of the recognition of appeal as an avenue for

reviewing awards as it compromises the finality of awards by re-inviting courts to

103 jbid Art. 8 (1)

104 ibid Art. 37

105 jbid Art. 25 (2 and 3)

106 jbid Art. 9 in tandem with art 27

107Beyene ‘Degree of Court’s Control” (n 20). See also Feyissa (n 5)

198 The New Arbitration Law (n 9) Art. 15 (4)

109 The New Arbitration Law (n 9) Art. 15 (5)

110 Feyissa (n 5)
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review the award on merit.*!! Furthermore, the grounds of review listed under article
351 (c-d) of CPC extend up to turning the appellate court into a trial court.!'? The
new Ethiopian arbitration law seems to have been drafted in a way to respond to this
skepticism. Appeal as a form of review is abolished by the new Proclamation unless
it is introduced by agreement of the parties.''® Abolishing appeal as an avenue of
review is a pro-party-autonomy and pro-finality measure taken by the new law. The
new law, however, is not brave as such to fully abolish appeal mechanism as it
permits contractual extension of review through appeal. Hence, parties can lodge an
appeal from the award if they have an agreement to that effect. But still, we can pose
the following questions concerning appeal via agreement of the parties. On what
already known grounds can parties agree to appeal? Or can they list as many grounds

of appeal as they wish?

A further avenue of judicial review that has been critiqued for a long under the
preceding Ethiopian arbitration laws was the cassation review of awards.'* Though
there was a difficulty in establishing legal basis both in the laws of arbitral
submission under the CC and CPC and the laws that establishes cassation power of
the Federal Supreme Court,**® the Federal Supreme Court Cassation Bench has been
reviewing awards under the elusive notion of basic error of law even when arbitration
agreements contained finality clauses.*® Albeit the benefits and the drawbacks of
retaining cassation review of award is a debatable concern, the new law has at least
demonstrated progress in two respects. For one thing, it establishes a legal basis by
allowing review of awards by the cassation bench. For another thing, it has made
cassation review a waivable judicial review mechanism through permitting the

parties to avoid it if they thought cassation review is an unnecessary intervention. In

111 Beyene 'Degree of Court's Control' (n 20)

12 jbid

113 The New Arbitration Law (n 9) Art. 49 (1)

114 Beyene ‘Cassation Review’ (n 20)

115 jbid

116 National Mining Corporation vs Danny Driling PLC (Federal Supreme Court Cassation Bench)
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the opinion of the author, the involvement of the Federal Supreme Court’s cassation
bench in arbitration via review of arbitral awards will diminish hereafter in Ethiopia
as the parties who have initially agreed to arbitrate to get rid of stringent court

procedure will have no perceivable reason to retain the avenue of cassation review.

Setting aside is a method thought as a proper avenue that strikes a balance between
parties’ wish to avoid courts and permits courts' regulatory power by supervising any
violation of fundamental notion of procedural justice.''’” Nevertheless, the old system
failed to achieve this by inserting most of the grounds that amount to procedural
irregularities under appeal while they should have been included under setting

aside.118

The new law, however, has repaired this dysfunctional approach of the old law by
swapping grounds previously enumerated for appeal to grounds for setting aside.
Accordingly, the grounds listed under Article 50 (2) (c, d, and f) of the Proclamation
that relates to either procedural irregularities, misconduct of arbitrators, or violation
of arbitration agreement previously made grounds of appeal under Article 351 of the
CPC, are now made grounds of setting aside. On the other hand, lack of capacity to
conclude arbitration agreements, nullity, and voidness of arbitration agreement,
expiry of the agreement, ultra-virus awards, and awards rendered in lack of
jurisdiction are made grounds for setting aside under article 50 (2) (a, b, and e) of
the Proclamation alike article 356 the CPC. In this way, the avenue of setting aside
has now given courts the right amount of intervention and sufficient grounds for

control of arbitration.

The other avenue through which Ethiopian courts exercise their supervisory role over
arbitration is the procedure of objection. An objection can be made either against the

award itself or against the execution of the award.*® While objection against the

117 Beyene 'Degree of Court's Control' (n 20) and Feyissa (n 5)

118 Ethiopian Civil Procedure Code (n 88) Art. 351 in tandem with Art. 356

119 The New Arbitration Law (n 9) Art. 48 in tandem with Art. 52
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award comes before an application for setting aside, objection against execution of

the award appears to be invoked once an application for setting aside is dismissed.1?

The contracting party or a third party who should have been party to the arbitral
proceeding and whose interest is affected by the award can object to the award.'?! If
the objection is raised by the parties, the court shall remand the award to the tribunal
for amendment.*?? Conversely, if the objection is raised by third parties the court
may reverse or modify the award partly or wholly.*?® This response to be made for
the third-party objection appears to allow courts to be intrusive and review the award
on merit. Accordingly, courts will correct the award if there is a mistake in it and
what will be, finally, available is the reversed or amended judgment of the court, not

the award of an arbitral tribunal.

The final avenue for review by the court is a refusal to execute/enforce the award.
Such refusal may be made by the court in response to objections made against
execution of the award or an application for recognition and enforcement of arbitral
awards. Ethiopian courts may refuse to execute domestic awards if and only if the
grounds listed under Article 52 are fulfilled. The same grounds of objection with that
of the grounds for setting aside are provided under article 52 except for the grounds
under article 52 (2) (f). Effect-wise, both an application for setting aside and an
objection against execution results in setting aside of the award and lefts the parties
with an outstanding dispute yet to be resolved. Finally, Ethiopian courts may refuse

to enforce foreign arbitral awards on the grounds listed under Article 53.
2.5. Pro-enforcement Approach of Modern Arbitral Rules

The basic and by far the most important objective of the New York Convention on

the Recognition and Enforcement of Foreign Arbitral Awards (hereinafter The New

120 jhid Art. 48 in tandem with Art. 52 (1)
121 ibid Art. 48 (1) and (2)
122 jbid Art. 48 (3)
123 ibid Art. 48 (4)
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York Convention) is to ease the enforcement of foreign arbitral awards.*?* The New
York Convention is praised for landing a collective pro-enforcement approach by
limiting grounds of review for refusal of enforcement. The grounds listed under the
Convention are maximum grounds for refusal of enforcement and no other grounds
can be raised as a defense for refusal. Conversely, the Convention allows the
contracting states the freedom to apply more liberal rules for refusal of recognition
and enforcement.'”® Furthermore, the Convention is reputed for making the

following basic pro-enforcement changes;

The Convention has created the presumption as to the binding nature of awards. It
has also required each contracting states to recognize arbitral awards as binding and
enforce them.'?® Based on this obligation, it is claimed that foreign arbitral awards
are entitled to prima facie right to recognition and enforcement.'?” Another
groundbreaking achievement of the New York Convention is the change it has
brought by avoiding double exequatur. Before the Convention, as per the double
exequatur requirement, an award has to be rubber-stamped by courts of the seat of
arbitration before it is enforced elsewhere.'?® The Convention has also endowed
courts of enforcement with discretionary power to recognize and enforce awards

even in instances where the grounds for refusal are established.?°

124 Petros ‘The Convention on the Recognition and Enforcement’ (n 24)
125 Emmanuel Gaillard, Gordon E Kaiser and Bejamin Siino (eds), The Guide to Challenging and
Enforcing Arbitration (Publisher David Samuels, 2nd edn 2021)
<https://globalarbitrationreview.com/guide/the-guide-challenging-and-enforcing-arbitration-
awards/2nd-edition> accessed 23 May 2022
126 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(Adopted 10 June 1958, Entered into force 7 June 1959 United Nations, hereinafter 'New York
Convention') 330 UNTS 3, Art. 11
127 Gaillard, Kaiser and Siino (eds) (n 125)
128 | EE (n 67)
129 Fifi- Junita, ‘Pro Enforcement Bias’ Under Article V of the New York Convention in International
Commercial Arbitration: Comparative Overview’ (2015) 5 Indonesia Law Review 141
<https://scholarhub.ui.ac.id/ilrev/vol5/iss2/3> accessed 10 March 2022
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In principle, recognition and enforcement is refused only at the request of the party
against whom the enforcement is sought except in certain cases in which the court

may refuse enforcement by its own initiative.*°

The more favorable right concept inculcated under Article VII of the Convention is
also another indicator of pro-enforcement bias of the Convention. Per the more
favorable right provision, enforcement-seeking party may rely on a more favorable
domestic law or treaty in addition to what the Convention stipulates. As contracting
states continue to modernize their arbitration laws to make their jurisdictions more
arbitration-friendly, an increasing reliance by national courts on this more favorable

notion is to be expected.*3

Regarding the enforcement of arbitral awards in Ethiopia, with the ratification of the
New York Convention®*? and the issuance of the new arbitral law, currently, there
are multiple rules governing the enforcement regime. To begin from enforcement of
domestic awards and international awards rendered in Ethiopia, unless the
enforcement is objected on grounds listed under article 52 of the proclamation, the
awards are given first-hand right for enforcement by article 51 upon application for
execution. Thus, under the new law unlike its older counterpart, it is not necessary
to homologate domestic awards before their enforcement for the reason that the new
law requires only an application for execution of awards as opposed to an application

for homologation under Article 51 of the new proclamation.

The multiplicity of enforcement regimes is felt more when it comes to foreign
arbitral awards as opposed to domestic awards due to the ramifications of the
commercial reservation made by Ethiopia while acceding to the New York
Convention. One critical issue at this point is that though the substantive scope of

application of the new law is limited to commercial arbitration and the term

130 New York Convention (n 126) Art. v (1) and (2)
131 Gaillard, Kaiser and Siino (eds) (n 125)
132 Convention on the Recognition and Enforcement of Foreign Arbitral Awards Ratification
Proclamation No. 1184/2020, Federal Negarit Gazeta, 26th Year No. 21
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“Commercial” is given a broader definition as it is referred by the footnote to Article
one of the UNCITRAL model law,'* this does not render other domestic civil
matters inarbitrable unless expressly excluded under Art 7 of the proclamation. A
shallow understanding of Article three of the proclamation may lead someone to
conclude that the new law’s application is confined to ‘commercial’ arbitration of
both domestic and international nature. Nevertheless, the limitation of ‘commercial
related’ criterion under the new law refers only to international arbitrations as
opposed to domestic arbitrations. The term “Commercial” is used under Article three
and the definitional article of the new law only to give effect to commercial

reservation adopted by Ethiopia.

Accordingly, a foreign award creditor can opt for a more favorable regime between
Article 53 of the proclamation or the New York convention for enforcement.
However, this holds only for enforcement of commercial-related foreign arbitral
awards as the application of the terms of the new proclamation is limited to only

international commercial arbitration due to commercial reservation.

Now, the unsettled issue is the fate of enforcement of foreign non-commercial
arbitral awards. The perceivable way out in this regard is only to resort to article 461
of the CPC as it applies to both commercial and civil arbitral awards even though it
is repealed by the new proclamation. Less of that, the recognition and enforcement
of foreign arbitral awards on civil matters will remain up in the air unless the
conditions for their enforcement are set out by legislative dispensation in the
foreseeable future.

The other avenue that multiplies the enforcement regime of a foreign award in
Ethiopia is the reciprocity reservation. As the application of the New York
convention is limited only to commercial awards rendered in countries of contracting

states, foreign arbitral awards made in non-convention (non-contracting) states

133 jbid Art. 1 (1) and Art. 2 (7), in tandem with the footnote number two of the UNCITRAL model
law
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cannot be enforced through the New York Convention. The way out for the
enforcement of such non convention award is two-fold. One is to resort to article 53
(2) of the new proclamation for enforcement of non-convention foreign commercial
awards. The other is to resort to article 461 of the CPC for enforcement of non-
convention foreign civil awards. The variation in the date of entry into force of the
New York Convention in Ethiopia has also opened a room for application of different

enforcement regimes of foreign arbitral awards.!3

Yet, without making difference between domestic and foreign awards, arbitral
awards in Ethiopia have now prima facie entitlement to enforcement as opposed to
the old laws. Article 51 (1) of the Proclamation recognizes the binding nature of both
domestic and foreign awards and yells for their enforcement subject to the fulfillment
of certain conditions stipulated under the law. Thus, now in Ethiopia awards are

enforceable in principle not as an exception as it was under the old laws.

To say a few words on the grounds for recognition and enforcement under the new
proclamation, courts shall enforce awards except for the existence of conditions
listed under Article 53 (2) of the Proclamation. The said article has enumerated
exhaustive tests of non-enforceability. Despite their similarity in some respects, the
tests of non-enforceability under the new Proclamation are not coextensive with the
tests of non-enforceability listed under the UNCITRAL model law. The test of
existence of valid arbitration agreement under the new law is comparable with article
36 (1) (a) (1) of the Model Law which speaks about the incapacity of parties and
invalid arbitration agreement. Paragraph two of Article 53 (1) (b) of the new law is
also comparable with Article 36 (1) (a) (IV) of the Model Law. However, the
difference between the two in this regard is the fact that the propriety of the

constitution of the arbitral tribunal under the Model Law is measured against the law

134 For detailed understanding on the multiplicity of the current Ethiopian enforcement regime
please see Tecle Hagos Bahta, ‘The Ratification of the New York Convention in Ethiopia: Towards
Efficacy and Avoidance of Divergent Paths’ (2021) 15, 2 Mizan Law Review 493
<http://dx.doi.org/10.4314/mlr.v15i2.6> accessed 26 July 2022
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of the seat of arbitration subject to party autonomy. Party autonomy takes precedence
over the law of the seat of arbitration. Conversely, under the new Proclamation, while
parties are given the freedom to tail the tribunal per their whim, that choice of parties
is not prioritized here to determine the propriety of the constitution of an arbitral

tribunal, instead, reference is made directly to the law of the seat of arbitration.

Article 53 (1) (c) of the new law which speaks about the unenforceability of awards
has no comparable grounds under the Model law. Article 53 (1) (d) of the
Proclamation is also comparable to Article 36 (1) (a) (1) of the Model law except
for use of different language regarding equal treatment of parties. The requirement
of arbitrability as a test for non-enforcement is also consonant with the Model law
in this regard. The requirement of public policy, morality, and security under the
Proclamation can also be subsumed under the public policy ground of the Model
law. The author cannot see the logic for treating public policy, morality, and security
separately here under the new law while the very nature of public policy may very

well contain public security and public morality.

To step into convention awards, their enforcement shall be regulated by the New
York Convention.'® Before directly gauging to Convention awards, we need to
dwell on the declarations and reservations made by Ethiopia while acceding to the
Convention. Through reciprocity and commercial declaration made according to
Article 1 (3) of the New York Convention, Ethiopia restricted its duty under the
Convention only to the recognition and enforcement of awards made in the territory
of a contracting state and to differences arising out of contractual or legal relationship
deemed commercial in Ethiopia.’*® Accordingly, Ethiopia has no obligation to
recognize and enforce awards made in countries that have not ratified the convention.
Consequently, awards rendered in some countries with which Ethiopia has a

significant economic relationship like Eritrea, Somalia, and South Sudan will not be

135 The New Arbitration Law (n 9) Art. 53 (1)

136 The Ratification Proclamation (n 132) Art.2 and 3
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enforced under the convention.*®” Furthermore, the application of the convention is
limited only to commercial-related matters enunciated under the definitional article
of the new Proclamation. A further restriction is imposed on the Convention award
as the Convention applies only to arbitration agreements and arbitral awards made
after the accession of Ethiopia to the Convention.**® Finally, the prima facie right to
enforcement of the convention award is subject to exceptional grounds of refusal
listed under article V of the Convention which is compatible with the grounds under

the Model Law discussed above.

A pro-enforcement bias of the new Proclamation is manifested in absence of the
requirement of double exequatur commencing from articles 51 — 53 as well.
Accordingly, an award creditor who seeks to enforce the award in Ethiopia is
required to present only the arbitration agreement, the original award/authenticated
copy of it, and a translated award where it is given in a language different from the
language of the court.**® Hence, an award need not be rubber-stamped by courts of
the seat of arbitration before it is enforced in Ethiopia. Furthermore, since awards
are enforceable in principle the burden of proof of the existence of any of the grounds
of refusal lies on the award debtor who opposed the enforcement.

In the end, the query of whether the new law applies only to matters concerning
recognition and enforcement to the exclusion of an application for recognition alone
remains unsettled yet. Despite the improvements made by addressing recognition
together with enforcement under the headings of section eight, there is no specific
provision in the new Proclamation governing recognition of awards alone. What is

the fate of defensive awards which demand only recognition?*#? Can courts simply

137 Tesfaye 'International Commercial Arbitration' (n 93) 205-230
138 New York Convention (n 126) Art. 3
139 The New Arbitration Law (n 9) Art. 51
140 Defensive awards are those awards in which the award creditor seeks only their recognition so as
to block any attempt to initiate fresh proceedings on issue already decided by the award.
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extend the grounds for refusal or grant of recognition and enforcement to cases

involving recognition alone?

3. The Contemporary Notion of Multiparty Arbitration as an

Optimal Barometer for Arbitration Friendliness
The task of addressing the entire contemporary notions of arbitration and assessing
the adequacy of their incorporation in the Ethiopia’s new arbitration law is not within
the scope of this article as it requires a separate study. However, in this section of
the article, the author attempts to give glimpses of the concept of multiparty
arbitration as a contemporary notion. This particular notion constitutes part of the
rules and concepts of arbitration labeled as the optimal standards of arbitration
friendliness by the author. The justification for such a separate assessment of
multiparty arbitration amongst several other contemporary notions, in this study, lies
on its paramount importance for the current Ethiopia’s economic, political and social

realities.

The proliferation of happenings in Ethiopia’s construction industry, the recently
adopted measures for total and partial privatization of state-owned companies, as
well as the unavoidability of multiparty disputes and multiparty arbitration owing to
the interdependence of international commerce and globalization has strongly
influenced the author’s choice for the separate scrutiny of the challenges and
prospects of multiparty arbitration under the new law. All those underscored
Ethiopia’s reality would inevitably invite multiparty disputes which call for the
facilitation of full implementation of multiparty arbitration,**! inspiring this

particular write-up in contribution for the facilitation.

Intervention and/or joinder, consolidation and appointment of arbitrator/s are the

basic ‘instruments’ (emphasis added) recognized in the realm of international

141 Alemu Balcha, ‘The Place of Multiparty Commercial Arbitration under Ethiopian Arbitration
Law’ (2020) 9 Oromia Law Journal 114, 144 — 148
<https://www.ajol.info/index.php/olj/article/view/202838> accessed 23 February 2022
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arbitration so as to provide a panacea for the complexities of multiparty arbitration.
The upcoming few paragraphs of this article attempts to unveil the progresses and
the troubles of the new Ethiopian arbitration law in regulating the above mentioned

instruments of multiparty arbitration.

Multi-party arbitration as a contemporary notion adjoining complex commercial
transaction was not given proper attention under the old Ethiopian arbitration
laws.}#2 Seen in light of the above mentioned basic instruments of multi-party
arbitration, the new arbitration law too does not comprehensively and fully addresses

the conundrums encircling the subject matter.

Joinder and interventions are a seemingly different mechanism both dealing with
participation of non-signatory third parties to the existing arbitration proceedings.
The necessity of intervention arises incases when non signatory third party seeks to
intervene in arbitral proceedings to assert its right vis-a-vis one or all of the other
parties that are signatories to the arbitration agreement. Whereas, the issue of joinder
arises in cases when one of the signatory party to the arbitration agreement seeks to
add a non-signatory third party either raising an indemnity claim in connection with
the claimants claim or raising any other claim against such third party. Once it’s
firmly established that intervention and joinder of third parties has become a matter
of necessity, the fundamental query relates to when and how to introduce third parties
in an already commenced arbitration proceedings.

To commence with intervention as a first instrument, a third party whose interest
could be affected by the award may intervene in the proceeding before an award is
rendered upon submission of application to that effect and consent of the contracting
parties.'*® The submission of application for intervention and consent of the parties

are made conditions for authorizing intervention. Now the plight arises with respect

142 jbid 136 - 142
143 The New Arbitration Law (n 9) Art. 40 (1)
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to the ‘comnsent requirement’ (emphasis added) and the ‘temporal limitation’
(emphasis added) within which the authorization for intervention would be possible

under the new law.

As to the requirement of consent, sub-article (3) of Article 40 of the proclamation
erodes the intended protection of the rights of third parties to intervene in arbitration
proceedings by predicating intervention upon the consent of the contracting parties.
Any attempt to obtain such consent of the contracting parties is a fruitless task as
parties to proceedings are usually unwilling to give their consent for intervention of
third parties and this denies third parties a procedural fairness and equal treatment
opportunity. Thus, under the new arbitration law, while the de-jure right to
intervention is ascribed to non-signatory third parties, the de facto power rests with
the principal contracting parties to the arbitration agreement. With respect to the
temporal limitation for intervention, Article 40 (1) of the new Proclamation permits
intervention at any time as long as the award is not rendered. This is a calamitous
approach as intervention of a third party after the appointment or confirmation of the
appointment of arbitrators undermines his right to equal participation in the
appointment of arbitrators and thereby affects the validity and enforceability of the

arbitral award.

Delving into the second instrument, Article 40 (2) of the proclamation regulates
joinder of third parties albeit the usage of the term intervention. Here again, an
application requesting joinder and consent of the third party are the two requirements
to allow joinder. In the same vein with the instrument of intervention, the consent
requirement and the temporal limitation of joinder poses an impediment to
realization of the right. Alike the intervening party, it is difficult ( though not
impossible ) for the contracting parties to obtain the consent of the third party to join

the arbitration proceeding, due to the very purpose of intervention in any court or
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arbitral proceedings.’** On the other side, astonishingly, the new law has given a
deaf ear to the quest of the temporal limitation within which an application for
joinder can be made, while the time of joinder has a bearing effect on the overall
efficacy of the arbitral award. Importantly, it determines the propriety of the
appointment procedure as permitting joinder after the appointment or confirmation
of arbitrator/s would hamper the joining party’s right to equal participation in the
appointment of arbitrator/s. Any impropriety in the appointment procedure,

eventually, retards the recognition and enforceability of the award.

At this juncture, this article seeks to spotlight on the fact that authorization of third
party participation in arbitration proceedings, via intervention and/or joinder,
irrespective of the consent of contracting parties goes against the consensual nature
of arbitration, while its denial would harm the interest of the third parties. The ‘ought
to be’ jurisprudential solution in this regard is a solution which strikes a balance
between these two competing interests. The International Chamber of Commerce
(ICC) rules of 2021 have adopted a mesmerizing balanced panacea in this regard.
Article 7(5) of the 2021 ICC rules has adopted mandatory third party mechanism in
the form of joinder upon order of the arbitral tribunal irrespective of the time of
joinder and the consent of contracting parties. It gives the arbitral tribunal the
discretion to grant a request for joinder even without unanimous consent of the
parties, provided that the additional party accepts the constitution of the arbitral
tribunal and agrees to the terms of reference. In exercising its discretion, the arbitral

tribunal must consider all relevant circumstances prescribed under the said article.

While the new Article 7 (5) of 2021 ICC Rules could potentially be regarded as
violating the principle of party autonomy insofar as it substitutes the consent of the

parties with a decision of the arbitral tribunal, the factors to be considered by an

144 The content of the New Ethiopian Arbitration Law is self-evident for the said impediment since it
crystal-clearly provides ‘the claim of compensation” and ‘intention to hold the third party liable’ as
major purposes for the request of joinder under sub-article two of Article 40.
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arbitral tribunal in granting a request for joinder under the same article, however,

appears sufficient to ensure procedural fairness and equal treatment opportunity.

Coming to the final instruments of consolidation and appointment, the new Ethiopian
arbitration Law is ignorant of both mechanisms. Article 40 and all other provisions
of the new law say nothing about consolidation of parallel arbitration proceedings
and hence, the only way out is to resort to article 11 of the CPC that regulates
consolidation of suits based on the call for mutatis-mutandis application of CPC
provisions insisted on article 79 of the new proclamation or waiting for the

agreement of parties on consolidation.

The new proclamation, once more, has remained silent on the appointment of
arbitrators in case of multiparty arbitration. Yet still, it has introduced a beneficial
rule of joint appointment which was absent under the old regimes. Hence, it may be
analogically possible to apply the Proclamation’s rule on joint appointment and its
default rule for the appointment of arbitrators in conventional arbitration to
multiparty arbitration scenarios. Accordingly, if the dispute is purely bipolar where
the parties can normally be divided into a claimant and respondent camp, it is
possible to easily apply the rule of joint appointment. In the case of a multipolar
multiparty dispute where the parties cannot be divided into two camps because of
their divergent interest, we may analogically apply the default rule of court
appointment provided under Article 12 (3) (b) of the proclamation.

4. Concluding Remarks and the Ways Forward

Owing to the proliferation of usage of arbitration as an effective commercial DRM,
states are competing to avail robust arbitration law to be preferred as an arbitration-
friendly seat. Ethiopia has also overhauled its arbitration rules with the view to fill
the dearths of the hitherto existing laws on arbitration. The new Ethiopian arbitration
law has come up with numerous arbitration-friendly gestures by increasing party

autonomy and power of arbitral tribunal, reinforcing limited judicial intervention,
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and a pro-enforcement approach. Despite bringing those signs of progress, some
aspects of the new arbitration law have remained problematic and they seek either
legal reform or strong judicial activism in their application.

The new law has contained some rules which may result in an anti-arbitration-
friendly trend unless regulated and applied with caution. The interlocutory judicial
review of the arbitral tribunal’s decision on the application objecting an arbitrator is
one plight which invites dilatory appeal. Court review of the ruling of the tribunals
on its jurisdiction with a parallel arbitral proceeding may also bring dys-
functionalism unless it is handled systematically. Ethiopian courts should employ a
liberal interpretation of controversies relating to the arbitration agreement to avoid
unnecessary court intervention despite the silence of the law in this regard. Arbitral
tribunals and courts should take caution in their application of authorization to rule
in accordance with equity. Both courts and tribunals should work in a way that
ensures consistency while interpreting the real meaning of authorization to rule in
accordance with equity. The slippery concept of public policy and reciprocity for
refusal of enforcement of an award are also some of the areas which require strong

judicial activism to put them to use as arbitration-friendly.

The new law has also failed to provide a general framework for the determination of
arbitrable cases as it has promised. Due to this, the question how arbitrability is
regulated remains contentious in many respects and severely limits the domain of
arbitrable disputes. In this regard, we need a legislative solution to avoid the mess
encircling the determination of arbitrable cases rather than judicial activism. The law
maker must amend Acrticle 7 of the new Proclamation in light of modern techniques
of drafting rules on arbitrability. The new law has also failed to fully regulate
essential instruments of multi-party arbitration as well. Especially, the consent
requirement for joinder and intervention provided by the law, the incorrect temporal
limitation within which an application for intervention can be made, the failure to

provide the time limit within which an application for joinder can be made and the
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law’s failure to regulate consolidation and appointment aspect of multiparty
arbitration has left the regulation of multiparty dispute yet to be overhauled. The
multiplicity of enforcement regimes also requires caution so as to avoid divergent

paths in application.

At the end of the day, the progresses brought by the new law will boost the place of
Ethiopia as an arbitration-friendly seat. Being mesmerized by those progresses we
may have an increased number of arbitration cases, a reduction of court congestion,
an increase in FDI, and transnational trades among other things in the future. The
vast majority of those signs of progress brought by the new law are indicators of
legal advancements toward building an arbitration-friendly regime. Conversely, the
quandaries of the new law presented in the paper may result in a diminishing return
of arbitration friendliness though the actual effects of the progressions and
retrogressions of the new law in making Ethiopia an arbitration-friendly seat is
something yet to be tested in factual application of the law during the coming few

years.
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An Unconstitutional Judicial Power of State Courts over Federal Matters: A Comment on
Fekadu Azemeraw and Tesfa Fetene vs. Bitewush Mekonnen

Yenew B Taddele*

Abstract

Althoughit had delegation power, Awi Zone High Court provided a judgment on a dispute between Fekadu
Azmeraw and Tesfa Fetene vs. Bitewush Mekonnen as if it had inherent judicial power; and Amhara
National Regional State Supreme Court confirmed the former’s decision. However, Amhara National
Regional State Supreme Court, Cassation Division heard the petition and reversed the lower courts'
decision stating that such courts lack jurisdiction to hear the case since it is a federal matter because one
of the litigating parties-Nile Insurance S.C. is a federally registered business organ. Thus, the
Ethiopian Federal Democratic Republic Supreme Court Cassation Division confirmed the decision made
by the Amhara National Regional State Supreme Court, Cassation Division. The author has concluded that
the Federal Cassation Division failed to appreciate two procedural issues: (1) it is not because Awi Zonal
High Court and Amhara Regional State Supreme Court have inherent judicial power but it is because they
have a delegation power they heard the case; and (2) Amhara Regional State Supreme Court, Cassation
Division has no judicial power over federal matters. The Federal Cassation Division relied on the
justification that regional supreme courts cassation divisions have judicial power to amend or order
otherwise regional courts under them — which has not explained how it works on federal judicial power
yet. The division of judicial power in Ethiopia between federal and state courts is not subject to the shifting
needs of time and circumstance,rather it is well allocated. The allocation of judicial powers avoids the
overlapping of jurisdictions. Unless such allocation is kept and respected, state and federal judiciaries do
not resolve disputes well but, with their overlapping jurisdictions, themselves engage in inter-system power
struggle.

Keywords: Delegation, Jurisdiction, Judiciary Power, Federal Matter, State Matter

* Lecturer in Laws, Bahir dar University School of Law. The author can be reached at yenew.taddele@gmail.com
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1. Introduction

The Federal Democratic Republic of Ethiopia Constitution (hereinafter, FDRE
Constitution) provides for the establishment of an independent judicial system both
at federal and state levels, which is “one of the fundamental institutions of any
democratic constitutional system™*. This shows that the Ethiopian judicial system is
designed with parallel court systems in which regional states and the federal
government have their own set of independent court structures and administrations?.
Division of adjudicative responsibility is a fundamental component of Ethiopia’s
federal system. The FDRE Constitution establishes tiers of federal and state courts
and gives an overview of their jurisdiction leaving the details to be determined
through legislation®. These courts have specified jurisdiction in different subject
matters and applicable laws in their judicial competence. Federal courts are
authorized to see cases of federal matters while state courts are entitled to handle

regional matters.

In addition to state matters, regional state courts handle federal matters through
delegation by applying federal laws* where as state supreme courts and high courts
have delegation to see judicial power of the federal high court and state Supreme
Court respectively over federal maters®, and decisions rendered by a state high court
exercising the jurisdiction of the federal first instance court are appealable to the state

supreme court®.

'Semahagn Gashu, The Last Post-Cold War Socialist Federation: Ethnicity, ldeology, and
Democracy in Ethiopia, Ashgate Publishing Limited, USA, 2014, P. 218 [here in after, Semahagn
Gashu, The Last Post-Cold War Socialist Federation].

2Assefa Fiseha, ‘Separation of powers and its implications for the judiciary in Ethiopia’, Journal of

Eastern African Studies, 2011, VVol. 5, No. 4, PP. 702-715, P .704[ Assefa Fiseha, Separation of powers

and its implications for the judiciary in Ethiopia].

3Federal Constitution of Ethiopia, 1994, Federal Negarit gaz., Proc. No. 1, 1% year, No. 1, Art. 78/ 2

and 3 [Here in after FDRE Constitution, 1994].

“Ibid

°Id, sub-Art. 2

b1d, Sub-Art.4
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The state Supreme Court has the power of cassation over any final court decision on
state matters which contain a basic error of law’. Similarly a decision of any court
(including the state Supreme Court cassation division) in Ethiopia can be reviewed
by the Cassation Division of the Federal Supreme Court (hereinafter named Federal

Cassation Division) if it manifests ‘prima facie case’ and it is a final decision®.

A case, Fekadu Azmeraw and Tesfa Fetene vs. Bitewush Mekonnen® sought the
author’s attention to write this comment. This case comment examines an issue of
whether the cassation divisions of regional state supreme courts have adjudicative
power to make “void ab initio” or order otherwise lower courts’ decision with a
justification of lack of jurisdiction to have such case though the latter heard in their

delegation power- over federal matters.

The case Comment is divided into four sections. The first section is the introduction
part through which preliminary remark depicts, the one being discussed here ; The
second part is summary of facts of the case-that narrated what happened; the third
part is analysis through which the comments are provided in; and the last part is

conclusion which brings the paper to an end by making some general remarks.

2. Summary Facts of the Case

W/ro Bitewush Mekonnen (hereinafter named Plaintiff) sustained a bodily injury
while she was traveling from Mankusa to Bahir Dar by a vehicle owned by Ato
Fekadu Azemeraw and Ato Tesfa Fetene on Yekatit 17, 2006 E.C. The Respondent
instituted a tort suit and claimed 720,600 Ethiopian Birr at Awi Zonal High Court in
Ambhara Regional State against Ato Fekadu Azemeraw and Ato Tesfa Fetene and

’Id, Art. 80/3/b
SFDRE Constitution, 1994, supra-4, Sub-Art.3/a. See also Murado Abdo, ‘Review of Decisions of
State Courts over State Matters by the Federal Supreme Court’, Mizan Law Review, 2007, Vol.1, No
1, PP.60-74, P.1[Here in after, Murado Abdo, Review of Decisions of State Courts over State Matters
by Federal Supreme Court].
%Fekadu Azemeraw and Tesfa Fetene vs. Bitewush Mekonnen, Federal Supreme Court, Cassation
Division, 2010, Civil Case No’ 145175[unpublished] [Herein after, Fekadu Azemeraw and Tesfa
Fetene vs. Bitewush Mekonnen, Federal Supreme Court, Cassation Division)
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Nile Insurance S.C. (which gave vehicle insurance against a 3" party insurance

coverage) (hereinafter named Defendants).

The Defendants appeared before the Awi Zone High Court and submitted their
statement of defense in which they argued that the dispute has been settled through
mediation; however, neither of them objected to the material jurisdiction of the court.
Awi Zonal High Court pronounced its decision in favor of the defendants stating that
the dispute between them has been already settled through mediation made by the
plaintiff and defendants.

The plaintiff had appealed to Amhara National Regional State Supreme Court and
sought relief from such court to reverse the lower-Awi Zonal High Court’s decision.
The Appellate Court rejected the appeal justifying that it finds the lower court’s

decision as not appealable.

The plaintiff took the case before Amhara National Regional State Supreme Court,
Cassation Division, and sought relief from such Cassation Division to reverse and
correct the basic error of law that lower courts have made while they were
pronouncing their decision. Amhara National Regional State Supreme Court,
Cassation Division found the lower courts' decisions containing basic error of law

and ordered Defendants including Nile insurance S.C. to defend.

One of the Defendants, Nile Insurance S.C. brought, inter alia, a preliminary
objection alleging that Amhara National Regional State Supreme Court Cassation
Division lacks material jurisdiction over federal matters. However, The Cassation
Division rejected the objection and continued to listen to the cassation petition. It
later pronounced its judgment and declared lower courts’ decisions as “void ab
initio”. It detailed that Awi Zonal High Court and Amhara National Regional State
Supreme Court lack material jurisdiction to hear the case in their first instance and
appellate jurisdiction respectively. Because the Cassation Division reasoned out that

the claimed amount is ETB 720,600 and one of the litigants is “a business
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organization registered and formed under the jurisdiction of a federal government

organ” it stated that these courts should have rejected the suit.

Defendants (herein after named Applicants) lodged a cassation petition before
Federal Cassation Division, cassation over cassation, and sought a relief from the
Federal Cassation Division to reverse and correct the basic error of law that Amhara
National Regional State Supreme Court, Cassation Division committed. The
applicants claimed that as Nile insurance S.C. is a federally registered business
organ, the material jurisdiction over the case is for federal courts. Consequently, the
Amhara National Regional State Supreme Court Cassation Division lacks the power

to adjudicate federal matters entertained by lower courts in their delegation power.

However, the Federal Cassation Division confirmed the Amhara National Regional
State Supreme Court, Cassation Division’s decision by reasoning Regional Supreme
Courts Cassation Division has judicial power to reverse and correct all decisions
made by lower courts, including cases of federal matters.

3. Analysis and Comments

Federal courts can receive cases of federal matters and cases originating from Addis
Ababa and Dire Dawa City Administrations where they are physically located in
Addis Ababa, the capital, and Dire Dawa.'° Regional state supreme and high courts
can also receive cases of federal matters, in their delegation of judicial power, from

regions where such courts are located.

FDRE Constitution reserved the highest judicial power over state matters to state
courts.'? To guarantee the right of appeal of the parties in a case, decisions rendered
by state high courts exercising the jurisdiction of the federal first instance court are

appealable to the state supreme court where as decisions rendered by a state supreme

9FDRE Constitution, 1994, supra 4, Art. 3/3
11 FDRE Constitution, 1994, supra 4
121d, Art. 80/2
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court on federal matters are appealable to the federal supreme court.*® The Federal
Courts Proclamation allocates subject-matter jurisdiction to federal courts based on
three principles: laws, parties, and places. It stipulates that federal courts shall have
jurisdiction over, first, —cases arising under the Constitution, federal laws, and
international treaties; and second, over parties specified in federal laws. Article 3(3)
of the Federal Courts Proclamation states that federal courts shall have judicial
power in places specified in the FDRE Constitution or federal laws.** Proclamation
No’ 25 of 1996 was the most important legislation regulating the federal judiciary
and determining its powers. Under this legislation, federal courts are given original
and appellate jurisdiction over cases arising under the Constitution, international
treaties, and federal laws. They also have jurisdiction over parties and places

specified in the Constitution or federal laws.

Federal courts are generally said to have “federal questions" *® jurisdiction, which
means that federal courts will hear cases that involve issues touching on the
Constitution or other federal laws. The source of "federal question™ jurisdiction can
be found in Article 3 of Federal Courts Proclamation 25/1996.%° Article 5/6 also
states that the "judicial power shall extend to all cases, in federal law and business

organizations established and registered by such laws.*’

3|d, Sub-Art. 4 and 5

4Federal Courts Proclamation, 1996, Federal Negarit gaz., Proc. No. 25, 2" year, No 13, Art. 3 [Here
in after, Federal Courts Proclamation, 1996]. This proclamation is repealed by Federal Courts
Proclamation, 1234/2021, Federal Negarit gaz., Proc. 1234, 27", No. 26. However, the Proclamation
has been enacted with no change about the subject matter and issues of this case comment. It is
because the judgment had been pronounced before Proclamation 25/1996 was repealed the author
cited provision of Proclamation 25/1996.

15“Federal question” jurisdiction is one of the two ways for a federal court to gain subject-matter
jurisdiction over a case (the other way is through diversity jurisdiction). Generally, for federal
question jurisdiction to exist, the cause of action must arise under federal law. More specifically,
however, both constitutional and statutory requirements must be met before jurisdiction can be found.
Thus, it may be an equivalent phrase to “A jurisdiction over the federal subject matter.

8Federal Courts Proclamation, 1996, supra 15, Art.3

71d, Art.5/6
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In Fekadu Azemeraw and Ato Tesfa Fetene vs. Bitewush Mekonnen®®, one of the
defendants _Nile Insurance S.C. at Awi Zonal High Court is a business organization
that has been established by federal laws. When the Insurance Company had
litigated, the court’s jurisdiction was automatically changed from regional courts’
jurisdiction to federal courts’ jurisdiction and Awi Zonal High Court heard the case

as if it is a federal first instant court.

The Respondent appealed to Amhara Regional State Supreme Court. Here,the
appellate court heard the case not in its inherent jurisdiction but in its delegation
jurisdiction as if it is a federal high court, and the court confirmed the lower court’s
decision. The only option of the respondent to appraise hereafter would have been
appearing before Federal Court Cassation Division.*® The respondent appealed
against the applicants before Amhara Regional State Supreme Court Cassation
Division. It has “power of cassation over any final court decision on state matters
which contain a basic error of law”’?° but not over the final decision of lower courts’
that they have rendered in their delegation power. Thus, the cassation division of the
regional supreme court shall have a jurisdiction to entertain and decide only on the
following regional cases providing there is a fundamental error of law; “cases that
have been given a final decision, in appeal, by the woreda court; regional cases that
have been given a final judgment by the high court; and regional cases that have been
given a final judgment, by a regular bench of the supreme court” in their inherent

judicial power.?!

However, coming to the case at hand, Amhara regional State Supreme Court

Cassation Division should have rejected the case because it doesn’t have either

Brekadu Azemeraw and Tesfa Fetene vs. Bitewush Mekonnen, Federal Supreme Court, Cassation

Division, supra- 1.
PFederal Courts Proclamation, 1996, supra 15, Art. 10/1.
FDRE Constitution, 1994, supra 4, Art. 80(3/6)
2LAmhara National Regional State Courts Establishment Revised Proclamation, 2015, Proc.No.223,
20", No. 4, Art. 17/2 [Here in after, Amhara National Regional State Courts Establishment Revised
Proclamation, 2015].
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inherent or delegated constitutional judicial power over federal matters. Regional
state supreme courts have not inherent or delegated constitutional judicial power
over federal matters.Unfortunately, the Federal Supreme Court, Cassation Division
also failed to correct this error. It confirmed the Amhara Regional State Supreme
Court, Cassation Division decision. In its decision, it stated that the latter has judicial

power and responsibility to correct decisions pronounced by lower courts.

PhAR MPAL G/MF AL 1Y Fhetg® 78R MHY UsF heLNATF NPA Polisl
GNFPF NAMT OURY ADEFd: NG P+ &MFPTF PAAA S/MFF NAdm?
ATEUP) NT@AL NHAA  SMFAF NAMT ACHC NELINTF BLF At
PELOATFT PBE +dhte NG SMFPTF PFEOTFT NY+RF NI HCH%
NAMr AVID. &/0F APPLCA Tt NU+F PHLOTPNT Mg ALLATP:ZZ

In this case, the Federal Supreme Court, Cassation Division failed to appreciate two
procedural issues, (1) it is not because Awi Zonal High Court and Amhara Regional
State Supreme Court have inherent judicial power, though they mistakenly assumed
as if they have material jurisdiction, by forgetting their delegation power they heard
the case and (2) Amhara Regional State Supreme Court, Cassation Division has no
judicial power over federal matters.?* Irrespective of regional courts' assumption of
having material jurisdiction over federal matters mistakenly, a qualified reading of
Article 3 and 5(6) of the Federal Courts Proclamation, “which works out the details
of Article 80 of the Constitution under consideration by (inter alia) vesting in” the

federal courts' judicial power over federal matters.

Ambhara Regional Supreme Court, Cassation Division, one may argue, has judicial
power to confirm, reverse, or otherwise correct lower courts' decisions that they

pronounced by their delegation judicial power only to review whether the latter has

22 Fekadu Azemeraw and Tesfa Fetene vs. Bitewush Mekonnen, Federal Supreme Court, Cassation

Division, Supra- 1.

23 FDRE Constitution, 1994, Supra 4, Art.80(3/6).

2 Amhara National Regional State Courts Establishment Revised Proclamation, 2015, supra-22
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jurisdiction to have the case.? In vertical judicial power division, the highest judicial
organ i.e. Amhara Regional Supreme Court, Cassation Division, shall oversee lower
courts' decisions whether they rendered it in their jurisdictional competence,?® so
what Amhara Regional Supreme Court, Cassation Division provided is not to touch
upon the merits of the case that the lower courts decided but make the case “void ab
initio” as if no judgment has been pronounced and leave the parties to institute a

fresh suit before competent courts.?’

However, the above justification can’t escape criticism. Because (1) when Awi Zonal
High Court heard such case, it should have assumed federal first instance court
jurisdictional power and the appellate court-Amhara Regional Supreme Court should
have received the appeal through its delegation judicial power, not with their inherent
judicial powerbecause a legal/judicial note is easily taken that regional zone high
courts and supreme courts acted as a delegate of federal first instance and high court
respectively. The fact that they were not aware of and just proceeding on the
assumption that they are dealing with state matters can't grant them inherent judicial
power over federal matters. Thus, Amhara Regional Supreme Court, Cassation
Division has no constitutional judicial power to make “void ab initio”, reverse,
confirm, amend, remand or order otherwise against decisions rendered by lower
courts in their delegation power; (2) Amhara Regional Supreme Court, Cassation
Division has already learned that the claimed amount is ETB 720, 600 and Awi Zonal
High Court had no delegation material jurisdiction to have such case. But the former
made the latter’s decision “void ab initio” knowing that Awi Zonal High Court had
such case in its delegation of judicial power and the judicial power to make “void ab
initio” Awi Zonal High Court's decision is vested in Federal Supreme Court

Cassation Division.

BInterview with Tajebe Getaneh, Lecturer in Law at Bahir Dar University, School of Law, on
Constitutional Judicial Power of Regional States Supreme Court, Cassation Divisions over Federal
Matters, July 22, 2021[Here in after, Tajebe Getaneh, Lecturer in Law].
1bid
2bid
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The justification may be sound only if disputants would have argued that Awi Zonal
High Court has material jurisdiction to have a case. Then the issue framed by Amhara
Regional Supreme Court, Cassation Division would have been whether Awi Zonal
High Court has an inherent judicial power to hear a case at hand. But, in the
meantime it received a cassation appeal, Amhara Regional Supreme Court,
Cassation Division knew that Awi Zonal High Court lacks material jurisdiction to

hear such case, because it is the federal high court’s material jurisdiction.

In a federal government structure, the federal government and regional states have a
horizontal division of judicial power. Save delegation/concurrent power given to the
regional high and supreme courts, they should respect each other’s autonomous
judicial power. Thus, any cassation petition (including an issue of material
jurisdiction) against federal lower courts or regional courts’ (only for decisions
rendered by their delegation power) decisions shall be submitted and lodged before

Federal Cassation Division.

If the regional Supreme Court cassation division can hear cases arising over federal
matters, it may result from jurisdictional overlaps between federal and regional state
adjudicative bodies.?® Jurisdictional overlaps can result from competing for
jurisdiction between [federal] courts and [regional states] courts if they hear any
subject matter irrespective of their perspective judicial competence and share the
same personal jurisdiction.?® To avoid duplicative or parallel proceedings involving
the same (or essentially the same) parties on the same (or essentially the same) issues
by federal and regional state courts, the FDRE Constitution and Courts Establishing

Proclamations delineate both jurisdiction and merits judicial power of federal and

ZChiara Giorgetti, ‘Horizontal and Vertical Relation of International Courts and Tribunals-How Do
we Address Their Competing Jurisdiction?’, ICSID Review, 2015, Vol. 30, No. 1, PP .98-117, P.104
[here in after, Chiara Giorgetti, Horizontal and Vertical Relation of International Courts and
Tribunals-How Do we Address Their Competing Jurisdiction?]
2Chiara Giorgetti, Horizontal and Vertical Relation of International Courts and Tribunals-How Do
we Address Their Competing Jurisdiction?, supra 29, P.105
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state courts. Thus, either court can only deal with a dispute when it has personal and

subject matter jurisdiction.

Division of judicial power among different courts in Ethiopia is not subject to the
shifting needs of time and circumstance. At different times and for different
purposes, the respective judicial power of federal courts and regional states courts
have not changed unless the governing law is amended.*® Surely Federal Cassation
Division's tendency is without relevance to the effective organization of the judicial
systems of Ethiopia. Rather it is an unconstitutional and arbitrary assignment of

judicial power for regional courts over federal matters.

Therefore, the Federal Cassation Division should have reversed a decision by
Amhara Regional State Supreme Court, Cassation Division. Because the latter lacks
jurisdiction to hear cases that should have been instituted before the former.
Although Awi Zonal High Court and Amhara Regional State Supreme Court
entertained the case as if it is a state matter, it is a federal matter rather, irrespective
of their wrong assumption, they heard such case in their delegation power so it is the
Federal Cassation Division that should have reversed or order otherwise such lower

courts’ decision.

4. Conclusion

In Fekadu Azmeraw and Tesfa Fetene vs. Bitewush Mekonnen case, the Federal
Cassation Division set an unfortunate precedent that hampers judicial powers vested
in Ethiopian Courts. It has done this in complete disregard for Art. 5(6) of Federal
Courts Proclamation No' 25/1996, Art. 17(2) of Amhara Regional State Courts
Establishment Revised Proclamation No’ 223/ 2015 and Art. 80(3)/a and b of FDRE
Constitution. Thus, it has worked in favor of the validity of ultra-judicial power of

regional courts cassation divisions to assume jurisdiction over federal matters.

301d, P.107.
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In an ‘unconvincing fashion’, the Federal Cassation Division relied on the
justification that regional supreme courts cassation divisions have judicial power to
amend or order, otherwise regional state courts under it — which it has not explained

how it works on federal judicial powers yet.

Since the basic principle of federalism is to form a dual government, the power
should also be based on the federal principle that there must be judicial bodies in
both federal government and regional states including claimed or objected
jurisdictions. Not only should such a division exist, but also power should be
exercised according to such division where the federal courts decide federal matters

and state courts decide state matters.

Sometimes, the indispensability of the Federal Cassation Division in the federal
judicial system to the maintenance of our federal scheme may be taken as a political
postulatebut the case at hand shall not be taken as a political postulate. In such cases,
the Cassation Division’s specific functions ought to submit to the judgment of
appropriateness to the needs and sentiments of the disputants, and course to
lawsespecially, it should be saved from an excess of responsibility-ultra judicial

power which may seriously impair judicial powers vested in federal courts.

The allocation of judicial powers avoids the overlapping of jurisdictions. Unless such
allocation is kept and respected, “state and federal judiciaries not to resolve disputes
well but, with their overlapping jurisdictions, themselves engage in intersystem
power struggles”. Thus, federal courts in Ethiopia adjudicate federal matters while
regional state courts adjudicate regional matters in their independent court structures

and administrations, and only in their delegation of judicial power.
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